Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


iJMH 


HARVARD  LAW  SCHOOL 
UBRARY 

""^^■••^  ..  -  ■'  '• 


:Jt    "^iXVi 


> 


v^ 


R  EPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 


IN   THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 


WITH  TABLES  OF  THE  CASES  REPORTED  AND  CASES 

CITED  AND  AN  INDEX. 


By  JOHN  L.  GRIFFITHS, 

OFFICIAL   REPORTER. 


VOL.  128, 


CONTAINING  CASES  DECIDED  AT  THE  NOVEMBER  TERM, 

1890,  NOT  PUBLISHED  IN  VOLUMES  126  AND  127,  AND 

CASES  DECIDED  AT  THE  MAY  TERM,  1891. 


INDIANAPOLIS  : 

THE  BOWEN-MERRILL  CO. 

1891. 


i^\i 


Entered  according  to  the  Act  of  Congress,  in  the  year  1891, 

By  JOHN  L.  GRIFFITHS, 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington,  D.  C. 


PBINTED  AND  BOUND  BY  ELECTROTYPED  BY 

CARLON  A  HOLLENBECK,  INDIANAPOLIS   ELECTROTYPB 

nrDIANAPOLTS.  FOUNDRY. 


TABLE  OF  THE  CASES 


REPORTED  m  THIS  VOLUME. 


Aiken,  Grigsby  v 691 

Anderson  v.  Andereon 254 

Aspy,  Steele  v 367 

Austin  V.  Davis 472 

Barnes  v.  Sammous 596 

BArrett  V.  Sear 261 

Bassett,  Ellis  v 118 

Belt    Railroad    and    Stockyard 

Ck).,Mann  V 138 

Bence^  Hufimond  v 131 

Berry  v.   Louisville,  Evansville 

and  St.  Louis  R.  R.  Co 484 

Bingham  v.  Walk 164 

Blue  Ridge  Marble  Co.  v.  Duffy,  79 
Bo.ird  of  Commissioners  of  Foun- 
tain Co.  V.  Board  of  Commis-     - 

sioners  of  Warren  Co 295 

Board  of  Commissioners  of  Gib- 
son Co.   V.  Cincinnati  Steam 

Heating  Co 240 

Board  of  Commissioners  of  Rush 

Co.,  Gilson  V 65 

Board  of  Commissioners  of  Tip- 
ton Co.,  Woods  V   289 

Board  of  Commissioners  of  War- 
ren Co.,  Board  of  Commission- 
ers of  Fountain  Co.  v 295 

Bo^ard,  State,  ex  rel.  Reese,  v . .  .  480 

Boicourt,  Lane  v 420 

Bowen  v.  Stewart 607 

Boyce  Neely  v 1 

Brazil* Block  Coal  Co.,  Hyland  v.335 

Brighton  v.  White 320 

Brownlee,  Cashman  v 266 

Brunker,  Terre  Haute  and  In- 
dianapolis R.  R.  Co.  V 542 

Budd  V.  Reidelbach 145 

Burch,  Nichols,  Shepard  &  Co.  v .  324 

Cadwallader  v.  Louisville,  New 
Albany  and  Chicago  R.  W.  Co. 518 

Cashman  v.  Brownlee 266 

Chaplin  v.  Sullivan 50 


Chicago  and  Indiana  Coal  R.  W. 

Co.  V.  Hunter 213 

Cincinnati  Steam  Heating  Co., 
Board  of  Commissioners  of  Gib- 
son Co.  v 240 

Citizens'  Ins.  Co.  v.  Hoffman 370 

Citizens'  Street  R.  R.  Co., Western 

Paving  and  Supply  Co.  v 526 

Citizens'  Street  R.  W.  Co.  v.  Rob- 
bins  449 

City  of  Frankfort  v.  State,  ex  rel. 

Ross 438 

City  of  Lawrenceburgh,  Small  v. 231 

Cook  V.  McNaughtou 410 

Cox.  Shattuck  v 293 

Craig,  Montgomery  v 48 

Cravens,  Orr  v 369 

Crowder  v. Town  of  Sullivan. . .  .486 

Crum  V.  Meeks 360 

Culbertson,  Parker  v 319 

Cummiugs  v.  Martin 20 

Custer,  Michigan  Mutual  Life 
Ins.  Co.  V 25 

Darnell,  Sumner  v 38 

Davis,  Austin  v 472 

Davis  V.  Fasig 271 

Davis  V.  Ladoga  Creamery  Co., 

by  Talbut,  Receiver 222 

Dick  V.  Mullins 365 

Dickey,  English  v 174 

Dickey  v.  Shirk 278 

Duffy,  Blue  Ridge  Marble  Co.  ▼.  79 

Eller  V.  Evans 166 

Ellis  V.  Bassett 118 

English  V.  Dickey 174 

Evans,  Eller  v 156 

Evansville  and  Richmond  R.  R. 
Co. V.Swift 34 

Palley  v.  Gribling 110 

Fasig,  Davis  V 271 

Fenstamaker,  Hewett  v 315 


Uii) 


IV 


TABLE  OF  CASES  REPORTED. 


First  Nat'l  Bank  of  Peru  v.  Par- 
sons   147 

Florer  v.  Sherwood 495 

Fontanet    Co^Operatire  Mining 

Ass'n.  Shuil  V 331 

Frankfort,  City  of,  v.  State,  ex 

rel.  Ross 438 

Franklin,  Mills  v 444 

Freedom,  Town  of,  v.  Norris. . .  .377 

Qalbraith,  State,  ex  rel.  Harri- 
son, V 501 

Gammon  Theological  Seminary 

V.  Kobbins 85 

Qeisendorf!',  McDonald  V 153 

Qilson  v.  Boatd  of  Commissioners 

of  Rush  Co 65 

Goff  V.  McGee 394 

Gribling,  Falley  v 110 

Grigsby  v.  Aiken 591 

Griswold  v.  Ward 389 

Hardy,  Mills  v 311 

Hartmetz,  Hormann  v 353 

Harvey,  Hoffman  v 600 

Hastings,  Horton  v 103 

Hawkins  v.  Taylor 431 

Hedrick  v.  Hedrick 522 

Hendricks,  Louisville,  New  Al- 
bany and  Chicago  R.  W. Co.  v. 462 

Hewett  V.  Fenstamaker 315 

Hoffman,  Citizens'  Ins.  Co.  v.  . .  .370 

Hoffman  v.  Harvey 600 

Hoffman,  Indiana  Ins.  Co.  v. . .  .250 

Hormann  v.  Hartmetz 353 

Horton  v.  Hastings 103 

Huffmond  v.  Bence 131 

Hughes  V.  Willson 491 

Hunter,   Chicago    and    Indiana 

Coal  R.  W.  Co.  V 213 

Hyland  v.  Brazil  Block  Coal  Co. 335 

• 

Indiana  Ins.  Co.  v.  Hoffman   . .  .250 
Indiana  Natural  Gas  and  Oil  Co., 

Jamieson  v 555 

Ingerman  v.  State,ex  rel.  Conroy .  225 

Jackson,  Plank  v 424 

Jamieson  v.  Indiana  Natural  Gas 

and  Oil  Co 555 

Johnson  v.  Johnson 93 

Johnson,  Spidell  v 235 

Johnston  v.  State,  ex  rel.  Sefton.  16 

Joslvn  V.  State 160 

Judson,  Romaine  v 403 

Kiser,  Newman  v 258 

Knickerbacker,  McHenry  v. . . .  77 

Ladoga  Creamery  Company,  by 


Talbut,  Receiver,  Davis  v 222 

La  Matt  v.  State,  ex  rel.  Lucas.  .123 

Lane  v.  Boicourt •. . . .  .420 

Lawrenceburgh,City  of,  Small  v.  231 

Leming  v.  Sale 317 

Louisville,    Evansville    and   St. 

Louis  R.  R.  Co.,  Berry  v 484 

Louisville,  New  Albany  and  Chi- 
cago R.  W.Co.,Cadwalladerv.518 
Louisville,  New  Albany  and  Chi- 
cago R.  W.  Co.  V.  Hendricks.  .462 
Louisville,  New  Albany  and  Chi- 
cago R.  W.  Co.,  Miller  v 97 

Louisville,  New  Albany  and  Chi- 
cago R.  W.  Co.  V.  Wolfe 347 

Loy  V.  Loy 150 

Luzader  v.  Richmond 344 

Mann  v.  Belt  Railroad  and  Stock 

Yard  Co 138 

Mansfield  v.  Shipp 55 

Martin,  Cummings  v 20 

McClatchey,  Ries  v 125 

McCollum  V.  Uhl 304 

McCumber,  Montgomery  v 374 

McDonald*v.  Geisendorff 153 

McGee.  Goff  V 394 

McHenry  v.  Knickerbacker. ...  77 

McNam'ee  v.  Rauck 59 

McNau^hton,  Cook  v 410 

Meeks,  Crum  v 360 

Merrill  v.  Shirk 503 

Messick  v.  Midland  R.  W.  Co. .  .   81 

Michigan,  Cummin^  v 20 

Michigan  Mutual  Life  Ins.  Co.  v. 

Custer 25 

Midland  R.  W.  Co.,  Messick  v.  .  81 
Miller  v.  Louisville,  New  Albany 

and  Chicago  R.  W.  Co 97 

Mills  v.  Franklin 444 

Mills  V.Hardy 311 

Montgomery  v.  Craig 48 

Montgomery  v.  McCumber 374 

Mullins,  Dick  v 365 

Neely  v.  Boyce 1 

Newlon  v.  Tyner 466 

Newman  v.  Kiser 258 

Nichols,  Shepard  &  Co.  v.  Burch .  324 
Norris,  Town  of  Freedom  v 377 

Ohio  and  Mississippi  R.  W.  Co. 

V.  Pearcy 197 

Orr  V.  Cravens 359 

Orr  V.  Owens 229 

Osborne  v.  State,  ex  rel. Michaels .  129 
Owens,  Orr  v 229 

Parker  v.  Culbertson 319 


TABLE  OF  CASES  REPORTED. 


Parsons,  First    Nat'l    Bank    of 

Feruv 147 

Parsons  v.  Pierson 479 

Pearcj,  Ohio  and  Mississippi  R. 

W.  Co.v 197 

Pierson,  Parsons  v 479 

Plank  V.  Jackson 424 

Purvis,  Tarkington  v 182 

Quick,  Reynolds  v 316 

Rauck,  McNamee  y 59 

Reese,  Scruggs  v 399 

Reidelbach,  Budd  v 145 

Reynolds  v.  Quick 316 

Rhodes  v.  State 189 

Richmond,  Luzader  v 344 

Ries  V.  McClatchey 125 

Ritter,  Sedwick  v 209 

Robbins,  Citizens'  Street  R.  W. 

Co.  V ...449 

Robbins,    Gammon   Theological 

Seminary  v 85 

Rcjbinson  v.  State,  ex  rel.  Powers .  397 
Romaine  v.  Judson 403 

Sale,  Leming  v 317 

Sanimons,  Barnes  v  596 

Scott  V.  Stetler 385 

Scruggs  V.  Reese 399 

Sear,  Barrett  v 261 

Sedwick  v.  Ritter 209 

Shattuck  V.  Cox 293 

Sherwood,  Florer  v 495 

Shipp,  Mansfield  v 55 

Shirk,  Dickey  V 278 

Shirk,  Merrill  v 503 

Shull  V.  Fontanet  Co-operative 

Mining  Aas'n 331 

Small  V.  City  of  Lawrenceburgh .  231 
Soice,  Terre  Haute  and  Logans- 
port  R.  R.  Co.  V 105 

Spidell  V.  Johnson 235 

State,  Joslvn  v 160 

State,  Rhodes  v 189 

State,  Vaughan  v.  . . .". 14 


State,  ex  rel.  Conroy,  Ingerman  v .  225 
State,  ex  rel.  Harrison,  v.  Gal- 

braith 501 

State,  ex  rel.  Hughes,  Wills  v.  ,359 
State,  ex  rel.  Lucas,  La  Matt  ▼.  .123 
State,  ex  rel.  Michael8,Osborne  v .  1 29 
State, ex  rel.  Powers,  Robinson  v. 397 
State,  ex  rel.  Reese,  v.  Bogard . .  .  480 
State,  ex  rel.  Ross,  City  of  Frank- 
fort v 438 

State,  ex  rel.  Selton,  Johnston  v.   16 

Steele  v.  Aspy 367 

Stetler,  Scott  v 385 

Stewart,  Bowen  v 507 

Sullivan,  Chaplin  v 50 

Sullivan,  Town  of,  Crowder  v. .  .486 

Sumner  v.  Darnell 38 

Swift,  Evansville  and  Richmond 
R.  R.  Co.  V 34 

Tarkington  v.  Purvis 182 

Taylor,  Hawkins  v 431 

Terre  Haute  and  Indianapolis  R. 

R  Co.  V.  Brunker 542 

Terre  Haute  and  Logansport  R. 

R.  Co.  V.  Soice 105 

Town  of  Freedom  v.  Norris 377 

Town  of  Sullivan,  Crowder  v.  . .  .486 
Tyner,  Newlon  v 466 

Uhl,  McCollum  v 304 

Vaughan  v.  State 14 

Walk,  Bingham  v 164 

Ward,  Griswold  v 389 

Western  Paving  and  Supply  Co. 

V.  Citizens'  Street  R.  R  Co 525 

White,  Bri}?hton  v 320 

Wills  V.  State,  ex  rel.  Hughes. .  .359 

Willson,  Hughes  v 491 

Wolfe,  Ijouisville,  New   Albany 

and  Chicago  R  W.  Co.  v 347 

Woods  v.  Board  of  Commission- 
ers of  Tipton  Co 289 


TABI.E  OF  THE  CASES 


CITED  IN  THIS  VOLUME 


Abdil  V.  Abdil,  33  Ind.  460.  .84,  386 
Abila  V.  Burnett,  33  Cal.  658. .  .114 
Acton  v.Blundell,12  M.  &  W.324.o90 
Adams  v.  Beem,  4  Blackf.  128..  .259 
Adams  v.  County,  etc.,  11  111.  336.  46 
Adams  v.  Kennedy,  90  Ind.  318.  85 
Adams  v.  Wilson,  60  Ind.  560. .  .257 
Ahern  v.  Easterby,  42  Conn.  546. 152 
Alabama,  etc.,B.R.  Co.  v.  Hill,  90 

Ala.  71 554 

Albrecht  v.  C.  C.  Foster  Lumber 

Co.,  126  Ind.  318 323 

Allen  V.  Davis,  99  Ind.  216 22 

Allen  V.  Davis,  101  Ind.  187. .. .  22 
Allen  V.  South  Boston  R.  R.  Co., 

15  Am.  St.  Rep.  185 461 

Ames  V.  Port  Huron  Log  Driv- 
ing, etc.,  Co.,  11  Mich.  139 590 

Anderson  V.  Buchanan,8lnd.l32.120 
Anderson  v.  Crist,  113  Ind.  65. .  .  49 
Anderson  v.Endicutt,101  Ind.539.403 
Anderson  v.  Kern's  Draining  Co., 

14  Ind.  199 70 

Anderson  v.  Scholey,114  Ind.553.465 
Anderson  v.  Spence,  72  Ind.  315.249 
Appeal  of  City  of  Erie,  91  Pa.  St. 

398 488 

Armstrong  v.  Fearnaw,  67  Ind. 

429 64 

Arnold  v.  Cord,  16  Ind.  177 266 

Arnold  v. Stephenson,  79  Ind.  126  479 
Atkinson  v.  Jackson,  8  Ind.  31 .  .479 
Attorney  General  v.  Board,  etc., 

64  Mich.  607 17 

Aaghie  v.  Landis,  95  Ind.  419. .  .249 

Babbitt  v.  Bo  wen,  32  Vt.  437. ..  .515 

Babcock  v.  Doe,  8  Ind.  110 85 

Baily  v.  Schrader,  b4  Ind.  260.  .  .318 
Baker  v.  Leathers,  3  Ind.  558. .  .266 

Baker  v.  Neff,  73  Ind.  6S 489 

Bakewell  v.  Police  Jury,  20  La. 
Ann.  334 72 


Baldwin  v.  City   of   Buffalo,  29 

Barb.  396 : 383 

Baltimore,  etc.,  R.  R.  Co.  v.  John- 
son, 84  Ind.  420 260 

Baltimore,  etc.,  R.  R.  Co.  v.  Wal- 

born,  127  Ind.  142 141 

Barber,  etc.,  Co.  v.  Edgerton,  125 

Ind.  455 515 

Barrett  v.  Bamber,  9  Phila.  202.493 
Barrie  v.  Smith,  47  Mich.  130. .  .  47 
Bass  V.  City  of  Fort  Wayne,  121 

Ind.  389 388 

Bass  Foundry,  etc.,  v.  Board,  etc., 

115  Ind.  234 244 

Battle  V.  Davis,  66  N.  C.  252. . .  .224 
Bayles  v.  W^allace,  56  Hun,  428.249 

Bay  less  v.  Glenn,  72  Ind.  5 294 

Bearss   v.  Montgomery,  46  Ind. 

544 515 

Beauchamp  v.   State,  6  Blackf. 

299 19 

Bedford,  etc.,  R.  R.  Co.  v.  Rain- 
bolt,  99  Ind.  551 465 

Beer  Co.  v.  Massachusetts,  97  U. 

S.  25 566 

Begien  v.  Freeman,  75  Ind.  398.515 
Behymer  v.  State,  95  Ind.  140. .  .  195 
Belief  on  taine  R.  W.  Co.  v.  Hun- 
ter, 33  Ind.  335 141,  521 

Ben  V.  State,  22  Ala.  9 161 

Benefiel  v.  Aughe,  93  Ind .  401 . .  .  358 
Beste  V.  Burger,  HON.  Y.  644.. .  149 
Bills  V.  Belknap,  36  Iowa,  583..  .590 
Binford  v.  Adams,  104  Ind.  41..  .  54 
Bingham  v.  Board,  etc.,  65  Ind. 

113 299 

Birmingham,  etc.,  R.  W.  Co.  v. 
Birmingham,  etc.,  R.  W.  Co., 

79  Ala.  465 530 

Black  V.  Thompson,  107  Ind.162.  76 

Blair  v.  Hanna,  87  Ind.  298 323 

Blair  v.  Smith,  114  Ind.  114  .  .330 
Board,etc.,v.Arrghi,  51  Miss.667  228 


(vi) 


TABLE  OF  CASES  CITED. 


Vll 


Board,  etc.,v.  Fullen,lll  Ind.410.239 
Board,  etc.,v.  Hall,70 Ind. 469. 76,307 
Board,etc'.,v.  Leggett,115  Ind.544.191 
Board,elc.,v.  Markle,  46  Ind.  96 . .  308 
Board,etc.,T.  Miller,87  Ind.257..  .246 
Boardtetc.,v.  Patterson,56  lU.lll.  47 
Board,etc.,v.  People,  ex  rel.,24  111. 

App.410 227 

Board,  etc.,  V.  Senn,  117Ind.410.234, 

498 
Board,  etc.,  v.  Shipley ,77  Ind.553.246 
Board,  etc.,v.  Thompson,  106  Ind. 

534 303 

Boaz  V.  McChesney,  53  Ind.  193.364 
Bohler  v.  Tappan,   1  McCrary, 

134 149 

Boling  V.Howell,  93  Ind.  329. 85, 188 

Bolton  V.  Miller,  6  Ind.  262 485 

Boor  V.  Lowrey,  103  Ind.  468. .  .421 
Booth  V.  Cottingham,126  Ind.431.260 
Bouvey  v.  McNeal,  126  Ind.  541 .  22 
Bowles  V.  State,  37  Ohio  St.  35. .  .  70 
Bowman  v.  Chicago,  etc.,  R.  W. 

Co.,  125  U.  S.  465 581 

Boyd  V.  Bvrd,  8  Blackf.  113 485 

Brackett  v.  Norton,  4  Conn.517.  .260 
Bra<len  v.  Grav^,  85  Ind.  92.  . . .  54 
Bradley  v.  State, 31  Ind.  492.  ...  194 
Bradshaw  v.  Warner,  54  Ind.  58.369 
Brenner  v.  Quick,  88  Ind.  546. .  .212 
Brickell  v.  New  York,  etc.,  R.  R. 

Co.,  120  N.  Y.  290 ipO 

Bright  V.  McCullough,27  Ind.223.  69 
Brimmer  V.  Rebman,138  U.  S.78.582, 

590 
Briscoe  v.  Johnson,  73  Ind.  573.  .  104 
Brock  V.  Harris,  11  How.  204.. .  259 
Brosemer  v.  Kelsey,  106  Ind.504.307 
Brower  v.  O'Brien,  2  Ind.  423. .  .  17 
Brown  v.  Caldwell,  23  W.Va.l87 .  47 

Brown  v.  Cody,  115  Ind.  484 393 

Brown  v.  Forst,  95  Ind.  248 364 

Brown  v.  Herron,  59  Ind.  61 316 

Brown  v.  Houston,  114  U.S.622..581 

Brown  v.  Maher,  68  Ind.  14 230 

Brown  v.  Owen,  94  Ind.  31 .  .  173,  470 

Brown  v.  Piper,  91  U.  S.  37 574 

Brown  v.  Rawlings,  72  Ind.  505.. 329 
Brown  v.  Rassell  &  Co.,  105  Ind. 

46 323 

Brown  v.  State,  105  Ind.  385 195 

Brown  v.  Will,  103  Ind.  71 22 

Browning  v.Board,etr.,44  Ind.ll  .301 
Brownlee  v.  Kenneipp,  41    Ind. 

216 465 

Bryi»n  v.  Uland,  101  Ind.  477. .  .377 
Buchanan  v.  Berkshire,  etc.,  Ins. 

Co.,  96  Ind.  510 358,  370 

Buchanan  v.  Log^nsport,  etc.,  R. 

W.Co.,71  Ind.  265 83 


Buchanan  v.  Milligan,  108  Ind. 

433 384,415,417 

Buchart  v.  Burger,  115  Ind.  123.358 

Buck  V.  Axt,  85  Ind.  512 57 

Buffalo,  etc.,  R.  R.  Co.  v.  Board, 

etc.,  48  N.  Y.  93 72 

Bufkin  V.  Boyce,  104  Ind.  53. . .  .370 
Bull  V.  Southwick,  2  N.  M.  321 .  .  178 
Bunnell  v.  Peet,  123  Ind.  436. .  .396 
Burns  v.  Barenfield,  84  Ind.  43.  .421 
Burns  v.  People,  1  Parker  Crim. 

C.  182... 163 

Burns  v.  Singer  Mfg.  Co.,  87  Ind. 

541 373 

Bur  well  v.  Hobson,  12Gratt.322.121 
Butler  University  v.  Conard,  94 

Ind.  353 256 

Cain  V.  Hanna,  63  Ind.  408 53 

Calloway  Co.v.Nolley,31  Mo.393.383 
Camp  v.  Simson,  118  III.  224. . .  .234 
Canneld  v.  State,  ex  rel.,  56  Ind. 

168 397 

Cannon  v.Boyd,73Pa.St.l79.  . .  .122 
Carder  v.  Board,  etc.  ,16  Ohio  St. 

353 42 

Carithers  V.Stuart, 87  Ind.  424.  .  54 
Carmichael  v.  Adams,  91  Ind.526.323 
Carotlier's  Appeal,  1 18  Pa.  St.468.586 

Carr  v.  Havs,  110  Ind.  408 537 

Carr  v.  State,  23  Neb.  749 196 

Carter  v.  Ford  Plate  Glass  Co.,  85 

Ind.  180 466 

Carver  v.  Lewis,  104  Ind.  438 104 

Carver  v.  Lewis,  105  Ind.  44.  . .  .104 
Case  V.' Wrestler,  4 Ohio  St. 561.. 227 
Cassady  v.  Magher,  85Ind.228.  .292 
Catalani  v.  Catalani,124  Ind.54. .  49 

Cate  V.  Cranor,  30  Ind.  292 446 

Catlett  V.  Trustees,  etc.,  62  Ind. 

365 416 

Challiss  V.  Parker,  11  Kan.  394.  72 
Chamberlain  v.  Reid,  49  Ind.832 .  465 
Chambers  v.  Butcher,  82  Ind.  508.419 
Chicago  V.  Sheldon,9  Wallace,60.529 
Chicago,  etc.,  R.  R.  Co.  v.  Boggs, 

101  Ind.  522 551 

Chicago,  etc.,  R.  R.  Co.  v.  Hedges, 

105  Ind.  398 521 

Chicago,  etc.,  R.  R.  Co.  v.  Hol- 

dridge,  118  Ind.  281 352 

Chicago,  etcR.  W.  Co.  v.  Hedges, 

118  Ind.  5 100,  141 

Chicago,  etc  ,  R.  W.  Co.  v.  Jones, 

103  Ind.  386 215 

Chy  Lung  V.  Fref  man,92  U.S.275.581 
Cincinnati,  etc.,  R.  R.  Co.  v.  But- 
ler, 103  Ind.  31' 100,  141,  521 

Cincinnati,  etc.,  R.  R.  Co.  v.  Mc- 

Mullen,  117  Ind.  439 203 


Vlll 


TABLE  OF  CASES  CITED. 


Cincinnati,  etc.,  R.  W.  Co.  v.  Gei- 
sel,  119  Ind.  77 270 

Cincinnati,  etc.,  R.  W.  Co.v.How- 
ard,  124  Ind.  280 101 

Citizens  Bank  v.  Bolen,  121  Ind. 
301 384 

Citizens',  etc.,  Co.  v.  Town  of  El- 
wood,  114  Ind.  332..  .489,  664,  586 

Citizens'  R. W.Co.v.  Jones,34  Fed. 
Rep.  579 530 

City  of  Aurora  v.  Fox,  78  Ind.  1 .488 

City  of  Crawfordsville  v.  Boots,76 
Ind.  32 52 

City  of  Crawfordsville  v.Johnson, 
51  Ind.397 64 

City  of  East  St.  Louis  v.  East  St. 
Louis,  etc.,  Co.,  98  111.  415.  . .  .488 

City  of  Elkhart  v.  Wickwire,  87 
Ind.  77, 364 

City  of  Greencastle  v.  Hazelett, 
23  Ind.  186 590 

City  of  Greenfield  v.  State,  ex  rel., 
113  Ind.  597 358 

City  of  Hammond  v.  New  "York, 
etc.,  R.  W.  Co.,  126  Ind.  697..  .324 

City  of  Indianapolis  v.  Patterson, 
112  Ind.  344 213 

City  of  Lafayette  v.  Fowler,  34 
Ind.  140 538 

City  of  Logansport  v.  Ca^,  124 
Ind.  254 342 

Citv  of  Michigan  City  v.  Boeck- 
liog,  122  Ind.  39 99 

Citv  of  New  Albany  v.  McCul- 
loch,127  Ind.  500 488 

City  of  New  Haven  v.  Fair  Ha- 
ven, etc.,  R.  R,  Co.,  38  Conn. 
422 538 

City  of  New  Orleans  v.  City  of 
Baltimore,  15  La.  625 113 

City  of  Pella  v.  Scholte,  24  Iowa, 
283 382 

City  ol  Portland  v.  Terwilliger, 
16  Ore.  465 47 

City  of  Valparaiso  v.  Gardner, 
97  Ind.  1 488 

Clark  V.  Fitch,  2  Wendell,  459   .485 

Clark  V.  State,  ex  rel.,  125  Ind.  1 .366 

Clark  V.  Wright, 67  Ind.  224.  .  .  .260 

Clarke  v.  Henshaw,  30  Ind.  144.364 

Clem  V.  State,  42  Ind.  420 161 

Cleveland,  etc  ,  R.  R.  Co.  v.  Craw- 
ford, 24  Ohio  St.  631 143 

Cleveland,  etc.,  R.  R.  Co.  v.  New- 
ell, 104  Ind.  264 465 

Cleveland,  etc.,  R  R.  Co.  v.  Wy- 
ant,  lOOInd.  160 205 

CliflTord  v.  Luhring,  69  111.  401.  .249 
Coast-Line  Railroad  Co.v.Mavor, 
etc.,  30  Fed.  Rep.  646 '     .529 


Coffin  v.  City  of  Portland,  16  Ore. 

77 47 

Coldron  v.  Rhode,  7  Ind.  151 .. .  .615 

Cole  V.  Eegler,  64  Iowa,  59 590 

Coleman  v.  Lyman,  42  Ind.  289.  .389 
Coleman  v.  Tennessee,  97  U.  S. 

509 580 

Collett  V.  Board,  etc.,  119  Ind.27.383 
Collins  V.  Prentice,  15  Conn.  39.121 
Collins  y.  Prentice,  15  Conn.  423. 121 
Columbia  Conduit  Co.   v.  Com- 
monwealth, 90  Pa.  St.  307. 586 

Columbus,  etc.,  R.  W.  Co.  v.  Bra- 
den,  110  Ind.  558 49 

Columbus,  etc.,  R.  W.  Co. v.  Pow- 
ell, 40  Ind.  37 269 

Commissioners,  etc.,  v.  Taylor,  2 

Bay,  282 383 

Commonwealth    v.   Andrews,    2 

Mass.  409 162 

Commonwealth    v.   Peckham,  2 

Gray,  514 564 

Commonwealth,  ex  rel.,  v.  Slifer, 

25Pa.  St.  23 130 

Commonwealth  Ins.  Co.  v.  Mon- 

ninger,  18  Ind.  352 372 

Comparet  v.   Hedges,  6  Blackf. 

416 185 

Conant  v.  Nat'l  State  Bank,  121 

Ind.  323 537 

Conduitt  V.  Ross,  102  Ind.  166.  .388 
Cones  V.  Cincinnati,  etc.,  R.  W. 

Co.,  114  Ind.  328 100 

Conner  v.   Citizens,  etc.,  R.  W. 

Co.,  105  Ind.  62 143,  415,417 

Continental,   etc.,  R.  R.  Co.  y. 

Stead,  95  U.  S.  161 550 

Conway  v.  State,  118  Ind.  482. .  .192 
Conyers  v.  Mericles,  75  Ind  443.  64 
Cook  V.  City  of  Burlington,  30 

Iowa   94  381 

Cook  V.' Cook,  92  Ind.  398. .... .  .  113 

Cook  V.  Leggett,  88  Ind.  211 ... .  45 

Cooley  V.  Board,  etc.,  12  How.299.579 
Cooley  V.  Port  Wardens  of  Phil- 
adelphia, 12  How.  299 573 

Coon  V.  Vaughn,  64  Ind.  89 421 

Coope  V.  Bowles,  28  How.  Pr.  10 .  224 
Cooter  V.  Baston,  89  Ind.  185. .  .256 
Copeland  v.  Copeland,  89  Ind.29. 135 
Copenhaven  v.  State,  14  Ga.  8...  .163 
Countv  Judge  v.  Shelby  R.  R.  Co., 

5  Bush,  225. 72 

Countv  of  Mobile  v.  Kimball,  102 

U.S.  691 573,590 

Cowan  V.  State,  22  Neb.  519 196 

Cox  V.  Arnsmann,76Ind.  210.  .  .266 

Cox  V.  Dill,  85  Ind.  334 472 

Craiff  V.  Frazier,  127  Ind.  286..  .268 
Crandall  v.  State,  6  Wall.  35.  . .  .579 


TABLE  OF  CASES  CITED. 


IX 


Crane  v.  Inhabitants,   etc ,   135 

Mass.  147 47 

Crawford  v.  Edison,  45  Ohio  St., 
^jj^  249 

Crim  v!  Fleming,'  101*  Ind.  i54.  328 
Crooks  V.  Kennett,  111  Ind.  347.  22 
Crookshank  v.  Kellogg,  8  filackf. 

256. 86 

Crosby  v  Jerolman,37  Ind  264.. 249 
Crowley  t.  Christensen,  J 37  U.S. 

80   565 

Cummins  v.  Walden,  4    Blackf. 

307 465 

Cupp  v.  Campbell,  103  Ind.213. .  22 
Curry  v.  Stewart,  8  Bush,  560. .  .130 
Curtis  V.  Mcllhenny,  5  Jones  Eq. 

290 225 

Cuslunan  v.  Addison,   52   N.  Y. 

628 149 

Daniel  Ball,  The,  10  Wall,  557.  .586 

Darby  v.  Carson,  9  Ohio,  149 212 

Daugherty  v.  Rogers,!  19  Ind. 254  446 
Davenport  v.  McChesney,  86  N. 

Y.242 : 327 

Davidson   v.  Nicholson,  59  Ind. 

411 122 

Davidson  v.  State,  99  Ind.  366.  ..163 
Davis  V.  American  Society,  etc., 

75  N.  Y.  362 276 

Davis  V.  Lake  Shore,  etc.,  R.  W. 

Co.,  114  Ind.  364 807 

Davis  V.  Lennec,  125  Ind.  185..  .436 
Davis  V.  Snead,  33  Gratt.  705  .  .224 
Day  V.  Woodworth,13  How.362. 566 

Dean  v.  Dean,  3  Mass.  258 1 14 

Dean  v.  Pennsylvania  R.  R.  Co., 

129  Pa.  St.  514 101 

Decker  v.  Sargeant,  125  Ind  404.277 
DeHrtrtv.Haun,  126  Ind.  378..  .421 
Dent  V.  West  Virginia,  129  U.  S. 

114 564 

De  Priest  v.  State,  68  Ind.  569. .  .466 

Devol  v.  Dye,  123  Ind.  321 93 

Devor  V.  Rerick,  87  Ind.  337 116 

Dewey  v.  State,  ex  rel.,91  Ind.  173  76 
De  Witt  V.  Smith,  03  .Mo.  263.  .. .  63 
t>irector8,  etc.,  v.  Jackson,  3  App. 

Cases  H.L.  193.. ...141 

District  of  Columbia  v.,  Washing- 
ton, etc.,  R.   R.  Co.,  4  Am.  & 

Eng.  R.  R  Cases,  161 529 

Diven  v.  Johnson,  117  Ind.  512.. 537 

Dixon  V.  Duke,  85  Ind.  434 417 

Dodge  V.  Kinzy,  101  Ind.  102..     22 

Doherty  v.  Bell,  55  Ind.  205 185 

Domestic  Sewing   Mach.   Co.  v. 

Arthurhultz,  63  Ind.  322 369 

Dow  V.  Norris,  4  N.  H.  16 569 

Doyal  V.  Landes,  119  Ind.  479..  .366 


Dubois  V.  McLean,4  McLean,486.114 
Dunbar  v.  Rawles,  28  Ind.  225.  .369 
Duncan  v.  Gainey,  108  Ind.  579.  54 
•Dunkle  v.  Elston,  71  Ind.  585  .  .  57 
Dunning  v.  Driver,  25  Ind.  269.114 
Dunning  v.  Seward,  90  Ind.  63.  .  54 
Dunnington  v.  Elston,  101  Ind. 

373 393 

Durham  v.  State, ez  rei.,  117  Ind. 

477 18 

Eastman  v.  State,  109  Ind.  278.  .564 
Egberts  v.  Woods,  3  Pai^e,  516.  .149 
Egerton  v.  Egerton,  17  JS.  J.  Eq. 

419 92 

Elder  v.  State,  96  Ind.  162 69 

Electric,  etc.,  Co.  v.  City,  etc.,  of 

San  Francisco,  9  R.  VV.  Corp. 

Jour.  494 564 

ElkhiTt  Car  Works  Co.  v.  Ellis, 

113  Ind.  215 224 

Elliott  V.  Salle,  14  Ohio  St.  10.  .121 
Ellison    V.  Jackson,  etc.,*Co.,  12 

Cal.  542  . .  .  ••  249 

Ellison  V.  Wisehart,  29  ind.  32.. 250 
Elv  V.  Board,  etc.,  112  Ind.  361..  76 
Emerson  v.  Senter,  118  U.  S.  3.  .149 
Emerson  v.  Slater,  22  How.  28.  .247 
Engler  v.  Aiker,  106  Ind.  223. .  .  22 
English  V.  Delaware,  etc.,  Canal 

Co.,  66  N.  Y.454 352 

Episcopal,  etc.,  v.  Appleton,  117 

Mass.  326 43 

Epperson  v.   Hostetter,  95   Ind. 

583. 84,386 

Epps  V.  State,  102  Ind.  539 466 

Erwin  v.  Garner,  108  Ind.  488..  377 
Evans  V.Adams  Ex.  Co.,  122  Ind. 

362 141 

Evans  v.  State,  ex  rel.,  58  Ind. 

587 398 

Evansville,  etc.,  R  R.  Co.  v.  Citv 

of  Evansville,  15  Ind.  395..  . .'  308 
Evans viHe,  etc.,R.  R.  Co.  v.  Crist, 

116  Ind  446 463 

Evansville, etc., R.  R.  Co.  v.  Havs, 

118  Ind.  214 .'..234 

Evansville,  etc.,  R.  R.  Co.  v.  Nye, 

113  Ind.  223 83 

Eve  V.  Louis,  91  Ind.  457 386 

Everett  v.  City  of  Council  Bluffs, 

46  Iowa,  66 590 

Everett  v.  City  of  Marquette,  5.'^ 

Mich.  450 590 

Fahnestock  v.  State,  102  Ind,  157.160 

Farley  v.  State,  127  Ind.  419 195 

Farman  v.  Chamberlain,  74  Ind. 

82 83 


TABLE  OF  CASES  CITED. 


Farmers'  Loan  and  Trust  Co.  v. 

Canada,   etc.,  R.  W.   Co.,  127 

Ind.  250 335 

Farrar  v.  City  .of  St.  Louis,  80      • 

Mo.  379 529 

Farrar  v.  Dean,  24  Mo.  16 114 

Faught  V.  Fauglit,  98  Ind.  470.  .239 
Faurote  y.  Carr,  108  Ind.  123. .  .524 
Ferebee  v.  N.  C.  Mut.,  etc.,  Ins. 

Co,  68N.  C.  11 32 

Ferguson  v.  Barnes,  58  Ind.  161 .  .515 
Fertilizing  Co.  v.  Hyde  Park,  97 

U.  8.659 566 

Field  V.  Holziuan,  93  Ind.  205.323, 

598 
Filch  v.Witbeck,  2  Bart.  Ch.  161 .  114 
First  M.  E.  Church  v.  Old  Colum- 
bia, etc.,  Co.,  103  Pa.  St.  608. .  47 
Fiscus  V.  Turner,  125  Ind.  46. .  .366 

Fite  V.  Doe,  1  Blackf.  127 270 

Fitzgerald    v.    Glancy,    49    111. 

465 114 

Fitzgerald  v.  Morrissey,  14  Neb. 

198 249 

Fitzpatrick  v.  Papa,  89  Ind.  17.  .  173 

Foltz  V.  Peters,  16  Ind.  244 364 

Foltz  V.  Wert,  103  Ind.  404 64 

Fox  V.  Hart,  11  Ohio,  414 383 

Franklin  L.  Ins.  Co.  v.  Dehoritv, 

89  Ind.  347 '. .  83 

Frash  v.  Polk,  67  Ind.  ho 249 

Freeland  v.  Charnlev,80  Ind.132 .  346 

Frese  v.  State,  23  Fla.  267 564 

Fresno  ('anal  Co.  v.  Howell,  80 

Cul.  114 388 

Fretwell  v.  McLemore,  52   Ala. 

124 515 

Gage  V.  School  District,  64  N.  H. 

232 47 

Galveston,  etc.,  Co.  v.  Ilourein, 

9S.  W.  R.  661 249 

Gano  V.  Aldridge,27  Ind.  294. .  .695 
Gardner  v.  State,  ex  rel.,  94  Ind. 

489 174 

Garfield  v.  State,  74  Ind.  60.  . .  .194 
Garth  v.  Caldwell,  72  Mo.  622.  .574 

Garver  v.  Kent,  70  Ind.  428 223 

Gatling  v.  Newell,  9  Ind.  572.  .  .185 
Gavin  v.  Buckles,  41  Ind  528.  .389 
Gentry  v.  Purcell,  84  Ind.  83. .  .127 
Gibbons  v.  Ogden,  0  Wheat.  1.  .578 
Gibson  v.  McCormick,  10  Gill  & 

Johnson,  65 .54 

Gilman  v.  Philadelphia,  3  Wall. 

713 578 

Gladwell  v.  Stegp^a  11,  5 Bing. 733.421 
Glenn  v.  Busev,  3  Cent  Rep.  283.224 
Glenn  v.  Mayor.  5  Gill  &  J  424.590 
Goble  V.  Dillon,  86  Ind.  327 .. .  .421 


Goldsby  v.  Robertson,  1  Blackf. 

247 417 

Goodali  V.  Godfrey,  53  Vt.  219.  .121 
Goodall  V.  Mopley,45  Ind.  355.  .  53 
Goodrich  V.  Winchester,  etc.,  T. 

P.  Co.,  26  Ind.  119 70 

Gordon  v.  Gordon,  96  Ind.  134.  .246 
Gorton  v.  Erie  R.  W.  Co.,  45  N. 

Y.  660 143 

Gosmau  v.  State,  ez  rel.,  106  Ind. 

203 130.481 

Grant  v.  City  of  JDavenport,  36 

Iowa,  396 .^ 488 

Gravier  v.  City  of  New  Orleans,  1 

Condensed  Kep.  551 381 

Gray  v.  Stiver,  24  Ind.  174 231 

Gray  v.  Turley,  110  Ind.  254   .  .  .265 

Green  v.  Cresswell,  10  A.  &  E. 
453  249 

Green  v.  Elliott,  86  Ind.  63...  .  "  !l47 
Green  v.  Langdon,  28  Mich.222.  93 
Green  v.  Winter,  1  John.  Ch.60.224 
Greenough    v.  Eicholtz,  1  Mon. 

433  249 

Greenvault  V.  Davie,  4  Hiil,643'388 
Greenwood  v.  Freight  Co.,  105  U. 

S   13  5^9 

Grice's  Estate,  11  Phila.  107. .  .114 
Griffin  v.  Long  Island  R.  R.  Co., 

102  N.Y.  449 225 

Griffith     V.    Frederick     Countv 

Bank,6G.  &J.  424 '.114 

Groves  v.  Marks,  32  Ind.  319.. .  .380 
Gwaltney  V.  Gwaltney,  119  Ind. 

144 377 

Hackleman  v.  Board,  etc.,  94  Ind. 

.S6 246 

Hackleman  v.  Miller,  4  Blackf. 

322  249 

Hadley  v.Miliigan,  ioO  ind.49.148 
Hagadorn   v.  Stronach,  etc.,  Co., 

81  Mich.  56 249 

Hagerty  v.  Arnold,  13   Kansas, 

3r>7 17 

Haines  v.  BoltorfT,  17  Ind.  348.  .  57 
Haldeman  v.  Bruckart,  45  Pa.  St. 

514 590 

Hamilton  v.  Barricklow,  96  Ind. 

398 135 

Hamm  v.  Romine,98  Ind.  77..  .174 
Hrtrnmock  v.  Barnes,  4  Bush,  390.  19 
Hannon  V.  HiUiard,  101  Ind.  310.  57 
Hannibal,  etc  ,  R.  R.  Co.  v.  Hu- 

sen,  95  U.  S.  465. 578,  590 

Hardy  v.  McKinney,107  Ind.364.313 
Hargroves  v.  Thompson,  31  Miss. 

211 515 

Harmon  v.  James,  7  Ind.  263.  .  .245 
Harrell  v.  Kent,  71  Ind.  602.  .  .  .224 
Harris  v.  Shaw,  13  111.  456 46 


TABLE  OF  CASES  CITED. 


XI 


Harvey  v.  Dewoody,  18  Ark.  252 .  590 
Hathaway  v.  Toledo,  etc  ,  R.  W. 

Co.,46lnd.  25 99 

Havens  v.  Erie  R.  W.  Co.,  41  N. 

Y.  296 143 

Haynfcs  v.  Thomas,  7  Ind.  38.  . . .  85 

Havs  V.  Montgomery,!  18  Ind.  91 .3*29 

Hays  V.  Peck,  107  Ind.  389 330 

Hays  V.  State,  77  Ind.  450 15 

Hays  V.  Vickery,  41  Ind.  583. .  .515 

Hayward  v.  Davidson,  41    Ind. 
2i2  42 

Hazlett  V.  Sinclair,  76  Ind.  488  388 
IJazzard  v.  Vickery,  78  Ind.  64.  .472 

Heanley  v.  State,  74  Ind.  99 69 

Heaston  v.  Board,  etc.,  20  Ind. 

398  .*....   45 

Heberd  v.  Wines,  105  Ind.  237 .  '.  57 

Heckox  V.  Fay,  36  Barb.  9 128 

Heddrich  v.  State,  101  Ind.  564.  19, 

561 
Hedley  v.  Board,  etc.,  4  Blackf. 

116 130 

Heffren  v.  Jaynee,  39  Ind.  463.  .493 
Hellenkamp  v.  City  of  Lafayette, 

30  Ind.  192 538 

Henderson  v.CIarke,27  Miss.  436 . 515 
Henderson  v.  Dickey,  76  Ind.264.414 
Henderson  v.  Hunter,  59  Pa.  St. 

336 45 

Henderson  v.  Mayor,92  U.  8. 259 .  578 
Henderson  v.  Wiiitinger,  56  Ind. 

131 364 

Hennessy  v.  City  of  St.  Paul,  37 

Fed.  Rep.  565 590 

Herron  v  Vance,  17  Ind.  595.  .  .224 
Hess  V.  Lowrey,  122  Ind.  225.421,554 

Hessian  v.  State,  116  Ind.  58 358 

Hessong  v.  Presslev,  86  Ind.  555.414 

Hoyl  V.  State,  109 'Ind.  589 193 

Hibbard  v.  Kent,  15  N.  H.  516.  .515 
High  V.  Board,  etc.,  92  Ind.  580.246 
Higham  v.  Harris,  108  Ind.  246. 185, 

246 
Hill  V.  Probst,  etc.,  120  Ind.  528.  76 
Hillebrant  v.  Brewer,  6  Tex.  45.  90 
Hilton  V.Mason,  92  Ind.  157.  ..  .  76 
Hoag  V.  New  York   Central   R. 

R.  Co.,  Ill   N.  Y.  199 100 

Hobbsv.Board,etc,116Ind.376.  76 

Hobson  V.  Ewjin,  62  111.  146 457 

Hodson  V.  Davis,  43  Ind.  258.  .477 
Hodaon  v.  Warner.  60  Ind.  214.369 
HoffmBn  V.  Manufacturers*  Mnt., 

etc.,  Ins.  Co  .  38  Fed.  R.  487.  .253 
Hoffman   v.  Minneapolis,  Mut., 

etc., Ins.  Co.,  42  Minn.  291 ..  .  .253 
Hogan  V.  Robinson,  94  Ind.  138.116 
Hoke  V.  Applegate,  92  Ind.  570.  52 
Holliday  V.  Thomas,  90  Ind. 398.260 


Hoi  lings  worth  v.  Sweden  borg,  49 

Ind.  378 J62 

Holloway  v.  State,  53  Ind.  554.  .466 
Holmes  v.  Farris,  63  Me.  318. .  .128 
Holmes  v.  Taylor,  48  Ind.  169..  .229 

Holt  V,  State,  38  Ga.  187 163 

Home  Ins.   Co.  v.  Oilman,  112 

Ind.  7 29 

Homer  v.  Guardian,  etc.,  Ins.  Co. 

67  N.  Y.478 30 

H(u>ker  v.  Axford,  33  Mich. 453. 493 
Hoopingarner  v. Levy, 7 7  Ind.455.421 
Hope  V  Troy,  etc.,  R.  R.  Co.,  40 

Hun,  438 423 

Hosford  V.Johnson,  74  Ind.  479.  80, 

365 
Hull  V.  Louth,  109  Ind.  315.  .265,358 
Hull  V.    State,  ex  rel.,    93  Ind. 

128 192 

Humphries  v.Davis,100  Ind.274.341 
Humphries  v.Davis,100Ind  369.299 

Hunt  V.  Beeson,  18  Ind.  380 4'J 

Hum  V.  Campbell,  83  Ind.  48..  ..3^0 
Hunt  V.  Lake  Shore,  etc.,  R.  W. 

Co.,  112  Ind.  69 298 

Hunter  V.  Pfeifler,  108 Ind.  197.  .354 
Husband  v.  Husband,  67  Ind.583.524 

Ikerd  V.  Beavers,  106  Ind.  483.  .  .135 

Illinois,  etc..  Coal  Co.  v.  Stookey, 
122111.358 234 

Illinois  Mut.  Ins.  Co.  v.  Hcfiman, 
132  111  522 253 

Illinois  State  Hospital,  etc.,  v. 
Higgins,  15  111.  185 227 

Indiana  Central  R.W.  Co.v.State, 
etc.,  3  Ind.  421 277 

Indiana,  etc.,  R.  W.  Co.  v.  Allen, 
100  Ind.  409 36 

Indiana,  etc.,  R.  W.  Co.v.  Greene, 
106  Ind.  279 100,141,520 

Indiana,  etc.,  R.  W.  Co.  v.  Ham- 
mock, 113  Ind.  1 141,520 

Indiana,  etc.,  R.  W.  Co.  v.  Mc- 
Broom,  103  Ind.  310 256 

Indiana  Insurance  Co.  v.  Hoff- 
man, 128  Ind.  250 372 

Indianapolis,  etc  ,  R.  R.  Co.  v. 
(  itizens',  etc.,  R.  R.  Co.,  127 
Ind.  369 489 

Indianapolis,  etc.,  R.  R.  Co.  v. 
Jones,  29  Ind.  465 269 

Indianapolis,  etc.,  R.  R.  Co.  v. 
McLin,  82  Ind.  435 550 

Indianapolis,  etc.,  R.  R.  Co.  v. 
Pugh,  85  Ind.  279 ^ 35     . 

Indianapolis,  etc.,  R.  W.  Co.  v. 
Hood,  66  Ind.  580 45 

Inhabitants  of  Brighton  v.  Wilk- 
inson, 2  Allen,  27 72 


XJl 


TABLE  OF  CASES  CITED. 


Inhabilants  of  Norwich  y.  Coun- 
ty Commissioners,  13  Pick.  60.  72 
Irwin  V.  Williar,  110  U.  S.  499.  .427 
Isbell  V.  Stewart,  125  Ind.  112. .  159, 

436 

Jackson  v.  City  Nat'l  Bank,  125 

Ind.  347 425 

Jackson  v.  Smith,  120  Ind.  520.  .308 
Jackson  v.  State,  104  Ind.  516..  .  76 
Jackson  School  Tp.  v.  Farlow,  75 

Ind.  118 228 

Jacobs,  Matter  of  Application  of, 

98N.  Y.  98 588 

Jarrell  v.  State,  58  Ind.  293 194 

Jarvis  v.  Banta,  83  Ind.  528 414 

Jefferson ville  R.  R.  Co.  v.  Rog- 
ers, 38  Ind.  116 352 

Jef!"ersonville,  etc.,  R.   R.  Co.  v. 

Barbour,  89  Ind.  375 42 

Jefiersonville,  etc ,  R.   K.  Co.  v. 

Hendricks,  41  Ind.  48 269 

Jeffries  v.  Rowe,  63  Ind.  592 482 

Jenkins  v.Compton,  123  Ind. 117.    12 

Jenners  v.  Doe,  9  Ind.  461 229 

Joab  V.  Sheets,  99  Ind.  328 318 

John  V.  Cincinnati,  etc.,R.  R.  Co., 

35  Ind.  539 70 

John  Hancock  M.  L.  Ins.  Co.  v. 

Patterson,  103  Ind.  582 121 

Johns  V.  Johns,  67  Ind.  440 478 

Johnson  v.  Tutewilcr,35  Ind.353.477 
Johnston  v.  Griest,  85  Ind.  503.  .245 
Johnston   v.   State,   ex  rel.,    128 

Ind.  16 359 

Jolley  V.  Walker,  26  Ala.  690. .  .249 

Jonas  V.  Jonahs,  73  Ind.  601 524 

Jones  V.  Stale,  118  Ind.  39   470 

Jones  V.  United  States,  137  U.  S. 

202 574 

Judah  V.  Trustees,  etc.,  23  Ind. 

272 513 

Judah  v.Ziinniernian,22  Ind.388.  78 

Kealing  V.  Vansickle. 74  Ind.529 . 41 4 
Keeler  v.  Robertson,  27  Mich  1 16.  19 
Keeling  v.  State,  107  Ind.  563. .  .  15 
Keenv  Brecken ridge,  96  Ind.69.224 

Kehr  v.  Hall,  117  Ind  405 385 

Keiperv.  Klein,  51  Ind.  316 122 

Keller  V.  McMahan,77  Ind.  62..  128 
Kellogg  V.  Wood,  4  Paige  Ch  578.388 
Kennedy  v.  State,  107  Ind.  144.  .195 
Kenney  v.  Phillipy,91  Ind  511.330 
Kentucky  Mut.  Ins.  Co.  v.  Jenks, 

5  Ind.  96   31 

Kern  v.  Bridwdl,  119  Ind.  226.  .554 
Kernodle  v.  Caldwell,  46  Ind.153  386 
Ketcham  v.  Brazil,  etc.,  Co.,  88 

Ind.  515 137 


Key  V.  Ostrander,  29  Ind.  1 595 

Keyes  v.  State,  122  Ind.  527.. .  .102 
Kidd  V.  Pearson,  128  U.  8.  1 ...  .586 
Kilgour  V.  Ashcom,  5  Harr.  &  J. 

82  121 

Kimble  v.  Seal,  92  Ind.  276. . . . .  323 
Kimmish  v.  Ball,  129  U.S.  217.  .582 
Kinsman  v.  State,  77  Ind.  132.  .173 
Kirkpairick  v.  Taylor,  118  Ind. 

329 396 

Kisler  v.  Cameron,  39  Ind.  488.  .  17 
Kitts  V.  Willson,  89  Ind.  95.  . .  .267 
Knight  V.  Heaton,  22  Vt.  480.  .  .383 
Knight  V.  State,  70  Ind.  375.  . .  .194 
Knight  V.  Stale,  84  Ind.  73. .  .'. .   15 

Knopf  V.  State,  84  Ind.  316 160 

Knox  V.  Lee,  12  Wall.  457 579 

Koons  V.  Mellett,  121  Ind.  585.  .   12 

Krant  v.  State,  47  Ind.  519 130 

Krutz  V.  Stewart,  54  Ind.  178. .  .249 
Kiintz  V.  Sumption,  117  Ind.  1 . .  .340 
Kutzmeyer  v.  Ennis,  27  N.  J.  L. 

371 248 

Lafavette,    etc.,    R.    R.    Co.    v. 

Geiger,  34  Ind  185 69 

Lnfollett  V.  Kile, 51  Ind.  446. . .  .479 
Lake    Erie,  etc.,  R.    W.   Co.   v. 

Acres,  108  Ind.  548 352 

Lane  v.  Miller,  27  Ind.  534 83 

Langford  v.  Freeman,  60  Ind.  46.249 
Lanigan  v.  New  York,  etc.,  Co., 

71  N.  Y.  29   564 

Larabee  v.  Carleton,  53  Me.  21 1 . .  43 
Lashley  v.  Cas.sell,  23  Ind.  600.  .494 
La u man  v.  Lebanon  Valley   R. 

R  Co.,  30  Ph.  St.  42 269 

Law  V   Henry,  39  Ind.  414 479 

Lawe  V.  Hyde,  39  Wis.  345 47 

Lawrenceburgh,  etc.,  R.  R.  Co,  v. 

Montgomerv,  7  Ind.  474 85 

Ledford  v.  Ledford,  95  Ind.  283.292 

Lee  V.  FoT,  113  Ind.  98 327 

Lee  County  v.  State,  ex  rel.,  36 

Ark.  276  228 

Legal  Tender  Casesi  12  Wall  457! 562 
Leisy  v  Hardin,  135  U.S.  100. 573,590 
Levengood  V  Hoople,  124  Ind  27  12 
Levering  v.  Shockey,100  Ind.558.330 
Lewis  V.  Commissioners,  etc  ,  16 

Kan.  102 17 

License  Cases,  5  How.  504 561 

Lindlev  v.  Cros.s,31  Ind.  106.  ...  62 
Lindsay  v.  Glass,  119  Ind.  301 .  .135 
Lipes  V.  Hand,  104  Ind  503.147,402 
Lit'-hfiehl  V.  McComber,  42  Barb. 

2H8 72 

Lochenour  v.  Lochenour,  61  Ind. 

595 49 

Lockwood  V.  Rose,  125  Ind.  588.465 


TABLE  OF  CASES  CITED. 


xiu 


Loescbigk  y.  Hatfield,  51  N.  Y. 

6U0 149 

Loesnitzv.Seelinger,l27Ind.422.  76 
I^gaii  V.  Stog8dale,123Ind.372.120 
Lohman  v.  State,  81  Ind.  15.  . .  .564 

Long  V.  Brown,  06  Ind.  160 477 

Long  V.  Crosson,  1 19  Ind.  3 22 

Long  V.  State,  95  Ind.  481 466 

Long  V.  Straus,  107  Ind.  94 245 

Long  V.  Williams,  74  Ind.  115.  .354 
Loring  v.   Salisbury   Mills,  125 

Mass.  138 458 

Louisville,    etc.,    R.    R.   Co.    v. 

Schmidt,  81  Ind.  264.^ 551 

Louisville,    etc.,   R.   W.   Co.   v. 

Balch,  105  Ind.  93 415,  417 

Louisville,    etc.,    R.   W.   Co.   v. 

Buck,  116  Ind.  566 207 

Louisville,    etc.,   R.   W.   Co.   v. 

Falvey,  104  Ind.  409 57 

I^uisville,   etc.,  R.   W.    Co.   v. 

Flannagan,  113  Ind.  488 417 

Louisville,    etc ,   R.   W.   Co.    v. 

Goodykoontz,  119  Ind.  111.. .  .485 
Louisville,    etc.,  R.   W.  Co.    v. 

Hart,  119  Ind.  273 417 

Louisville,   etc.,  R.   W.   Co.    v. 

Jones,  108  Ind.  551 .463 

Louisville,  etc.,  R.   W.   Co.    v. 

Te^igo,  108  Ind.  481 465 

Louisville,    etc.,   R.   W.  Co.    v. 

Snyder,  117  Ind.  435 465 

Louisville,    etc.,   R.   \V.   Co.   v. 

Thompson,  107  Ind.  442 323 

Ix)we  V.  Ryan,  94  Ind.  450 147 

Lowraan  v.  Sheets,  124  Ind.  416.248 

I^wrey  v.  Bver8,80  Ind.  443 294 

Lov  v.'Lov,'90  Ind.  404 358 

I..uca8  V.  Labertue,  88  Ind.  277.  .116 
Ludlow  V.  Walker,  67  Ind.  353.  .358 

Machinists'  Nat'l  Bank  v.  Field, 

126  Mass.  345 460 

Maher  v.  Martin,  43  Ind.  314..  .  .477 
Manhattan    Cloak,   etc.,   Co.   v. 

Dodge,  120  Ind.  1 494 

Manhattan   Manufacturing,  etc., 

Co.  V.  Van  Keuren,  23  N.  J.  Eq. 

251 .590 

Mann  v.  Belt  R.  R ,  etc.,  Co.,  128 

Ind.  138 100,520 

Mansfield  v.  Shipp,  128  Ind.  55.  .368 
Marion  Tp.,  etc.,  Co.  v.  Norris, 

37  Ind.  424 63 

Mark  v.  Murphv,  76  Ind.  534 83 

Markley  v.  Rudy,  115  Ind.  533.. 396 
Martin  v.  Beasley,  49  Ind.  280.  .363 

Martin  v.  Reed,  30  Ind.  218 515 

Martindalev.  Martindale,10  Ind. 

566 3761 


Martindale  v.  Palmer,  52  Ind.411.538 
Mason  v.  Palmerton,  2  Ind.  117.. 256 
Maseey  v.  Jerauld,  101  Ind.  270.363 
May  hew  v.  Burns,  103  Ind.  328.  .486 
Maynev.  Board,  etc.,  123 Ind.  132.340 
Mayor,  etc.,  v.  Ohio,  etc.,R.R.Co., 

26  Pa.  St.  355 530 

Mayor,  etc.,  v.  Radecke,  49  Md. 

217 276 

Mayor,  etc.,  v.  United  States,  10 

Peters,  660 381 

McCarty  v.  W^aterman,   96   Ind. 

594 470 

McCasland  v.  iEtna  Life  Ins.  Co., 

108  Ind.  130 64 

McComas  v.  Haas,  93  Ind.  276.  84, 

386 
McCormick  v.  Malin,  5  Blackf. 

509 493 

McCormick   v.  Webster,  89  Ind. 

105 515 

McCoy  v.  State,  ex  rel.,  121  Ind. 

160 358 

McCracken  v.  Cabel,    120   Ind. 

266 260 

McCurdy  v.  Bowes,  88  Ind.  583.  .246 
McDowell  v.  Milroy,  69  111.498. 494 
McLaughlin     v.    Citizens,     etc., 

Ass'n,  62  Ind.  264 69 

McLead  v.  iEtna  L.  Ins.  Co.,  107 

Ind.  394 83 

McMullenv.  State,  105  Ind.  334.  76 
McNiel,  Ex  parte,  13  Wall.  236.580 
McTaggart  v.  Rose,  14  Ind.  230.317 
Mead  v.  Ballard,  7  Wall.  290.  .. .  47 
Meehan  v.  Wiles,  93  hid.  52. . .  .314 
Memphis,  etc.,  Co.  v.  McCool,  83 

Ind.  392 465 

Mercer  V.  Mercer,  114  Ind.  558.  .524 
Merritt  v.  Merritt,  16  Wend.405.224 
Merritt  V.  Pearson,  76  Ind.  44. .  .358 

Merritt,  In  re,  5  Paige,  125 224 

Mescal  1  V.  Tully,  91  Ind.  96. .  . .  49 
Mes.<^ick  v.  Midland  R.  W.  Co., 

128lnd.81 355,386 

Metty  V.  Marsh,  124  Ind.  18.  . .  .147 
Midland  R.  W.  Co.  v.  Fisher,  125 

Ind.  19 388 

Midland  R.  W.  Co.  v.  Smith,  113 

Ind.  233 83 

Millar  v.  Farrar,  2  Blackf.  219.  .259 
Miller  v.  Cook,  124  Ind.  101 .. .  .192 
Miller  v.  Evansville  Nat4  Bank, 

99  Ind.  272 256 

Miller  V.  Shields,  124  Ind.  166.  .  22 
Million  V.  Board,  etc.,  89  Ind.  5.  76 
Minnesota  V.  Barber,   136  U.   S. 

313 582,589,  600 

Missouri  River,  etc.,  R.  R.  Co.  v. 

Morris,  7  Kan.  210 72 


XIV 


TABLE  OF  CASES  CITED. 


Mitchell  V.  Chainber8,55  Ind.289 .  174 
Mitchell  y.  Dickson, 53  Ind.  110.515 

Moffitt  V.  Moffitt,  69  111.  649 457 

Moffitt  V.  Roche,  76  Ind.  75 53 

Monnett  v.Uemphill,110  Ind.299.260 
Montgomery    v.   Pickering,   116 

Mass.  227 187 

Moody  V.  Shaw,  85  Ind.  88 364 

Moore  v.  Board,  etc.,  59  Ind.  616.51* 
Moore  v.  Cottinghain,  90  Ind.239 .  49 

Moore  v.  Crose,  43  Ind.  30 122 

Moore  v.  Kessler,  59  Ind.  152 17 

Moore  v.  Ware,  51  Miss.  206  . .  .114 
Moorman   y.  Hudson,  125   Ind. 

504 328 

Morel  and  y.  Lem  asters,  4  Blackf. 

383 479 

Moriarty  y.  Kent,  71  Ind.  601 . .  .224 
Morgan,  etc.,   Co.  v.   Louisiana 

Board,  etc.,  118  U.  S.  455 573 

Morrill  v.  Wabash,  etc.,   R.  W. 

Co,  96  Mo.  174 47 

Morrison  y.  Jacoby,  114 Ind.  84.316, 

342 
Morrow  y.  U.  S.  Mortg.  Co.,  96 

Ind.  21 54 

Morse  v.  Royal,  12  Vcs.  355 187 

Morton  y.  State,  1  Lea,  498 162 

Mount  Hollv,  etc.,  T.  P.  Co.  y. 

Ferree,  17  N.  J.  Eq.  117 460 

Mowbray  v.  State,  ex  rel ,  88  Ind. 

324  130 

Mugler  V.  kansasj  123U.S.  623.566, 

589 
Muir  V.  Berkshire,  52  Ind  149. .  54 
Munger  v.  Green,  20  Ind.  38 ..  .  .  61 
Municipality   No.  2  y.  Orleans 

Cotton  Press,  18  La.  123 381 

Munn  y.  Illinois,  94  U.  S.  113. .  .573 
Musselman  y.  Crayeus,47  Ind.  1 ,265 

Nagel  y.  Missouri  Pac.  R.  W.Co  , 

75  Mo.  665 574 

Nashyille,  etc.,  R.  W.  Co.  y.  Ala- 
bama, 128U.  S.  96 580 

Neal  y.  iState,  ex  rel.,  49  Ind.  51.211 
Neblett  y.  Macfarland,  92  U.  S. 

101 186 

Needham  y.  Gillett,  39  Mich,573 .  515 
Nelson  y.  Harrington,!  Law.  Rep. 

Ann.719 421 

Nelson  y.  State,  8  N.  IL  163 163 

New  Albany,  etc.,  R.  R.  Co.  y. 

Peterson,  14  Ind.  112 590 

Newcomer  y.  Hutchings,  96  Ind. 

119 64 

New  Jersey  y.  Yard,  95  U.  8. 104.529 
New  Orleans  Gas  Co.  y.  Louisiana 
Light  Co.,  115  U.  S.  650.. 529,  541, 

566 


Nickerson  y.  Nickerson,  ^8  Md. 

327  92 

Nixon  y.  Whilely,  etc.,  Co.,  i20 

Ind.  360 22 

Norrisv.  Casel,  90  Ind.  143 292 

Northern  Pacific,  etc.,  R.  R.  Co. 

y.  Herbert,  116  U.  S.  642 203 

Nowling  y.  McIntosh,89  Ind.593. 127 
Noyes  y.   Humphreys,  11  Gratt. 

636 249 

Nugent  y,  Laduke,  87  Ind.  482.  .458 
Nye  y.  Hoyle,  120  N.  Y.  195. . .  .388 

O'Daily  y.  Morris,  31  Ind. 111..  .477 

Ogle  y.  Stoops,  1 1  Ind.  380 376 

Ohio,  etc.,  R.  R.  Co.  y.  Tindall, 

13  Ind.  366 485 

Ohio,  etc ,  R.  W.  Co.  y.  Collarn, 

73  Ind.  261 141 

Ohio,  etc.,  R.  W.  Co.  y.  Hill,  117 

Ind.  56 100,143,520 

Ohio,  etc.,  R.  W.  Co.  y.  Nickless, 

71  Ind.  271 224 

Ohio,  etc ,  R.  W.  Co.  y.  Voight, 

122  Ind.  288 366 

Ohio,  etc.,  R.  W.  Co.  y.  Walker, 

113  Ind.  196 173 

Ohning  y.  City  of  Eyansyille,  66 

Ind.  59 131 

Oroville,  etc.,  R.  R.  Co.  y.  Super- 
visors, etc.,  37  Cal.  354 .228 

Orr  V.  Owens,  128  Ind.  229.  .213,  359 

Orr  V.  White,  106  Ind.  341 22 

Orton  y.  Tilden,  ilO  Ind.  131. .  .358 
Osborn  y.  Sutton,  108  Ind.  443.  .  76 
Ouachita,  etc.,  y.  Aiken,  121  U.  S. 

444 573 

Oyer  y.  Shannon,  75  Ind.  352. 84,355, 

386 
Owens  y.  Chi1ds,58  Ala.  113. . .  .114 
Owens  y.  Holland  Purchase  Ins. 

Co.,  56  N.  Y.  565 374 

Owings  y.  Bates,  9  Gill,  463. . .  .51^ 

Packard  y.  Ames,  16  Gray, 327.  .  43 
Page  V.  Palmer,  48  N.  H.  385.  . . .  47 
Paine  y.  Lake  Erie,  etc.,  R.  R. 

Co.,  31  Ind.  283 269 

Palmer  y.  Blain,  55  Ind.  11 249 

Palmer  v.  Stumph,29  Ind.329 .  70,538 

Panama,  The,  Deady,  27 580 

Parish  v.  Kaspare,  J09  Ind.  586.122 
Parker  y.  Indianapolis  Nat'l  Bk., 

126  Ind.  595 37,324 

Paschall  y.  Passmore,  15  Pa.  St. 

295 43 

Patterson  y.  Churchman,  122  Ind. 

379 366 

Patterson  y.  Kentucky,  97  U.  S. 

501 578 


TABLE  OF  CASES  CITED. 


XV 


Payne  v.  Powell,  5  Bush,  248 ... .  93 
PendletoDi  etc.,  T.  P.  Co.  v.  Bar- 
nard, 40  Ind.  146 .308 

Pennsylvania  Co.  v.  Stegemeier, 

118  Ind.  305 520 

Pennsylvania,  etc.,  R.  B.  Co.  v. 

Righter,  42  N.  J.  L.  180 143 

Pennsylvania  R.  R.  Co.  v.  Miller, 

132  U.S.  75 535 

People  V.  Alibez,  49  Cal.  452. . .  .163 
People  V.  Central  Pacific  R.  R. 

Co..  43  Cal.  398 72 

People  V.    Saunders,    4  Parker 

Crim.  C.  196 163 

People  V.  Wasson,  65  Cal.  138.  .163 
People  V.  Yoakum,  53  Cal.  566.  .  163 
People,  ex  rel.,  v.  Common  Coun- 
cil, etc.,  77  N.  Y.  503 130 

People,  ex  rel.,  v.  Draper,  15  N. 

Y.  532 72 

People,  ex  rel.,  v.  Green,  68  N. 

Y.295 130 

People,  ex  rel.,  v.  McCarthy,  102 

if  Y.  630.... 234 

People,  ex  rel.,  v.  Nordheim,  99 

111.553 17 

People,  ex  rel.,  Schiellein,  95  N. 

Y.  12t 17 

People,  ex  rel.,  v.  Supervisors,  17 

y.Y.  235 568 

People,  ex  rel.,  v.  Sutherland.  41 

Mich.  177 19 

Pernam  v.  Wead,  2  Mass,  203. .  .121 
Personette  v.  Johnson,  40  N.  J. 

Eq.  173 114 

Peters  V.  Griffee,  108  Ind.  121 ..  .  76 
Petrv   V.   Ambrosher,    100   Ind. 

510 188 

Pettis  V.  Johnson,  56  Ind.  139..  .:i82 
Phillips  V.  State,  85  Tenn.  551.. .  162 
Phoenix  Ins.   Co.  v.  Tomlinson, 

125  Ind.  84 32 

Phvsio -Medical  (College  v.  Wil- 
kinson. 89  Ind.  23 257 

Physio- Medical  College,  etc.,  v. 

Wilkinson,  108  Ind.  314 265 

Pickering  v.  State,  106  Ind.  228.515 
Pickett  V.  Green,  120  Ind.  584. .  .537 
Pierce  v.  Wilson,  34  Ala.  596. .  .186 
Pierson  v.  Hammond,  22  Texas, 

585  212 

Pippin  v.Sheppard,  11  Price,400.421 
Pittsburgh,   etc.,   R.   R.   Co.    v. 

Spencer,  98  Ind.  186. .  .99, 414,  417 
Pittsburgh,    etc.,  R.   W.   Co.  v. 

Adams,  105  Ind.  151 206,  417 

Pittsburgh,    etc.,   R.  W.  Co.   v. 

Gilleland,  56  Pa.  St.  445 220 

Pittsburgh,  etc.,  R.    W.  Co.   v. 

Martin,  82  Ind.  476 143,  521 


Pittsburgh,  etc.,  R.  W.  Co.  ▼.  Spo- 

nier,  8o  Ind.  165 465 

Pittsburgh,  etc.,   R.'W.   Co.   v. 

Vinin-,  27  Ind.  513 4^5 

Pollard  V.  Barkley,  117  Ind.  40.  .363 
Pond  V.  Sweetser,  85  Ind.  144. ..  151 
Portland  Stone- ware  Co.  v,  Tay- 

ler,  19  Atl.  R.  1086 227 

Piuder  v.  Tate,  76  Ind.  1 83 

Ponder  \.  Tate,  96  Ind.  330 370 

Powell  V.  Pennsylvania,  127  U.  S. 

678 564 

Powers  V.  Fletcher,  84  Ind.  154.  .406 

Prather  v.  Hart,  17  Neb.  598 130 

Pratt  V.  Allen,  95  Ind.  404 358 

Pratt  V.  Taunton  Copper  Mfg.Co., 

123  Mass.  110 461 

Presbyterian,  etc.,  Fund  v.  Allen, 

106  Ind.  693 373 

Presser  v.  Illinois,  116  U.  S.  252.580 
Pressley  v.  Harrison,  102 Ind.  14.370 
Prigg  V.  Pennsylvania,  16   Pet. 

539 677 

Puckett  V.  Bates,  4  Ala.  390. . .  .249 
Pulse  V.  Miller,  81  Ind.  190 246 

Quad  V.  Abbett,  102  Ind.  233. .  .323 
Quenton  v.  Burton,  61  Iowa,  471. 590 
Quong  Wo,  In  re,  13   Fed.  Rep. 

229 664 

Railroad  Co.  v.  Richmond,  96  U. 

S.  521 566 

Railroad  Co.  v.  Stout,  17  Wall. 

657 142 

Raley  v.  County  of  Umatilla,  15 

Ore.  172 '. 43 

Randall  v.  Silverthorn,  4  Pa.  St. 

173 122 

Rawson  v.   Inhabitants,   etc.,   7 

Allen,  125 43 

Record  v.  Ketcham,  76  Ind.  482.  .271 
Reed  v.  Earhart,  88  Ind.  159.  ..  .156 
Regina  v.  Morris,  10  Cox  C.  C. 

480 163 

Reisterer  v.Carpenter,124  Ind.30.537 
Reynolds  v.  Faris,  80  Ind.  14. .  .  76 
Reynolds  v.  Schults,l06  Ind.  291 .147 

Rhine  v.  Morrif?,  1)6  Ind.  81 156 

Rice  V.  Morris,  82  Ind.  204 54 

Richter  v.  Richter,  111  Ind.  456. 135 
Rittenhouse  v.  Kemp,37  Ind.2o8. 137 
Robbins  v.  Magee,  76  Ind.  ^,81.  .  83 
Robiniusv.  Lester,  30  Ind.  142.  .389 
Robinson  v.  Thrailkill,  110  Ind. 

117 121 

Rockhill  V.  Nelson,  24  Ind.  422.376 
Rogers  v.  Leyden,  127  Ind.  50.  .  101 
Rogers  v.  Union  Cent.  Life  Ins. 

Co.,  Ill  Ind.  343 22,323 


XVI 


TABLE  OF  CASES  CITED. 


Rominger  v.  Simmons,  88  Ind. 

453 147 

Konan  v.  Meyer,  84  Ind.  390.  ..  .271 
Rooker  v.  Benson,  83  Ind.  250.  .137 
Rosa  V.  Prather,  103  Ind.  191.  .  .213 

Koss  V.  Draper,  55  Vt.  404 90 

Ross  V.  Thompson,  78  Ind.  90. .  .122 
Kuwan  V.  Town  of  Portland,  8  B. 

Mon.24*2 383 

Rowe  V.  Beckett,  30  Ind.  154 380 

Rowe  V.  Lewis,  30  Ind.  163 271 

Roy  V.  Row^e,  90  Ind.  54 440 

Riigerv.  Bungan,  10  Ind.  451. .  .465 
Rurnsey  v.  Berry,  65  Me.  570.  .  .  .426 

Rundles  v.  Jones,  3  Ind.  35 259 

Rupert  V.  Morton,  19  Ind.  313..  .265 
Rushville,    etc.,  Co.    v.  Cftv  of 

Rushville,  121  Ind.  206 341 

Sage  V.  State,  127  Ind.  15 340 

Salem  Turnpike  v.  County  of  Es- 
sex, 100  Mass.  282 72 

Salisbury  Mills  v.  Townsend,  109 

Mass.  115 460 

Sanders  v.Weelburg,107  Ind.266.137, 

292 
Sangamon,  etc.,  R.R.Co.v.County 

of  Morgan,  14  111.  163 72 

Sanxny  v.  Hunger,  42  Ind.  44..  .122 
San  let  v.  Shepherd,  4   Wallace, 

502  381 

Scantlin  v.  Garvin,  46  Ind.  265!  .  45 
Scheible  v.  Slagle,  89  Ind.  323..  .465 
Scherer  v.Ingerman,!  10  Ind.428 .117, 

511 
Schlicht  V.  State,  56  Ind.  173.  .  .  .564 
Schneider  v.    Piessner,   64   Ind. 

524 516 

Schnurr  v.  Stults,  119  Ind.  429.  .466 
Schofield  V  Chicago,  etc.,  R.  W. 
Co.,  114U.  S.  615 141 

School  District  v.  Root,  61  Mich. 
373  20 

Scobey V.  Rossj  13 Ind.  117! . ! . !  .494 

Scott  V.  Stipe,  12  Ind.  74 45 

Scotton  V.  Mann,  89  Ind.  404 358 

Screven  v.  Clark,  48  Ga.  41 224 

Second   Nat4  Bank  v.  Corey,  94 

Ind.  457 231 

Security  Co.  v.  Arbuckle,  1 19  Ind. 

69 22 

Sedgwick  v.  Tucker,  90  Ind.  271 .329 
Seebold  v.  Shitler,  34  Pa.  St.  133.  46 

Sext  V.  Geise,  80  Ga.  698 248 

Seymour  v.  Lewis,  13  N.J.Eq.439.121 
Shackman  v.  Little,  87  Ind.  181.  57 
Shaeffer  v.  Sleade,  7  Blackf.  178.186 
Shaffer  v.  Ryan,  84  Ind.  140.  ..  .249 
Sharkev  v.  McDermott,  91   Mo. 

647.' 478 


Sharkev  v.  McDermott,  16  Mo. 

App/^O 478 

Shean  v.  Philips,  1  F.  &  F.  449.  .172 
Sherlock  v.  Ailing,  93  U.  8.99..  573 
Shirk    V.    Board,    etc.,  106  Ind. 

573 122 

Shoemaker  v.  Board,  etc.,  36  Ind. 

175  339 

Shorb'v.  kinzie,  80  Ind.  500. '.  .  .472 
Shower  v.  Pilck,  4   Exchequer, 

478  O** 

Shuee  v!  Shuee,  100  Ind.  477^ '. '.  .187 

Shular  v.  Shular,  56  Ind.  30 257 

Siebert  v.  State,  95  Ind.  471 160 

Siebold,  Ex  parte,  100  U.  S.  371 .  .  580 
Simmon  v.  Larkin,  82  Ind.  385.  .292 
Sims  V.  City  of  Frankfort,  79  Ind. 

446 84,  382,386 

Singer  Mfg.  Co.  v.  Forsyth,  108 

Ind.  334 373,537 

Sioux  City  Street   R.  W.  Co.  v. 

Sioux  City,  138  D.  S.  98 540 

Slaughter-House  Cases,  16  Wall. 

36 564,579 

Smith  V.  Alabama,124  U.S. 465.  .580 
Smith  V.  Coleman,  77  Wis.  343.  .260 
Smith  V.  Cottrell,  94  Ind.  379. .  .393 

Smith  V.  Dorsev,  38  Ind.  451 88 

Smith  v.  Ferguson,  90  Ind.  229..  .  93 
Smith  V.  Martin,  80  Ind.  260. .  .  52 

Smith  V.  Smith,  97  Ind.  273 147 

Smith  V.  Wells,  20  Howard  Prac. 

Rep.  158 368 

Snowden  v.  Wilas,  19  Ind.  10. .  .  83 
Sohier    v.  Trinity  Church,   109 

Mass.  1  74 

Sondheim  v.  Gilbertj  117  Ind.  71 .426 
Southard  v.   Central  R.  R.  Co., 

2  Dutch.  13 47 

Southern  Kansas,  etc.,  R.  W.  Co. 

V.  Rice,  38  Kansas,  398 352 

Southside  R.  R.  Co.  v.  Daniel,  20 

Grattan,  344 220 

Spence  v.  Board,  etc.,117  Ind  573.  57 
Stafford  v.  Cronkhite,!  14  Ind  220.256 
Staley  v.  Jameson,  46  Ind.  159..  .421 

Stanley  v.  Colt,  5  Wall.  119 44 

Stanton  v.  State,  ex  rel.,  74  Ind. 

503 156 

State  V.  Addington,  77  Mo.  110.. 566 

State  V.  Elder,  65  Ind.  282 163 

State  V.  Hayes.  78  Mo.  307.  .564.  573 
State  V.  Hattabough,66  Ind.  223.163 

State  V.  Klein,  126  Ind.  68 600 

State  V.  Mayor,  etc.,  8  Lawyers* 

Rep.  Ann.  697 131 

State  v.McKinnon,8  0regon,485.   19 

State  V.  Mott,  61  Md.  297 590 

State  V.  Nelson,  29  Me.  329 160 

State  V.  Penny,  19  S.  C.  218 580 


TABLE  OF  CASES  CITED. 


xvii 


State  V.  Thurston,  2  McMullan, 

382  1 62 

State  V.  Weil,  89  Ind.  286 !!!..; !  160 

State  V.  Wenzel,  77  Ind.  428 516 

State  V.  Woodward.  89  Ind.  110.566 
State  V.  Wordin,  56  Conn.  216. .  .564 
State,  ex  rel.,  v.  Adams,  65  Ind. 

393 482 

State,  ex  rel.,  y.  Allen,  21   Ind. 

516 130 

State,  ex  rel.,  v.  Board,  etc.,  4 

Ind.  495 227 

State,  ex  rel.,  v.  Board,  etc.,  125 

Ind.  247 299 

State,  ex  rel.,  v.  Corrigan,  etc., 

Street  E.  W.  Co.,  85  Mo.  263.  .529 
State,  ex  rel.,  v.  Davis,  17  Minn. 

429 228 

State,  ex  rel.,  v.  Gallagher,  81 

Ind.  558 f 482 

State,exrel.,  v.Gibbs,13FIa.55.  17 
State,  ex  rel.,  v.  Haworth,  122 

Ind.  462 562 

State,  ex  rel.,  v.  Hook,  6  Blackf. 

515 57 

State,  ex  rel.,  v.  Indiana,  etc.,  Co., 

120  Ind.  575 564,586 

State,  ex  rel.,  v.  Johnson,   100 

Ind.  489 482 

State,  ex  rel.,  v.  Jones,  19  Ind. 

356 130 

State,  ex  rel.,  v.  Kamp,  111  Ind. 

56 260 

State,  ex  rel.,  v.  Kelso,  94  Ind. 

587 364] 

State, ex  rel.,  v.  Krug,  82  Ind.  58.156 
State,ex  rel.,  v.  McGinnis,  34  Ind. 

452 , 339 

State,  ex  rel.,  v.  Noble,  118  Ind. 

360 18 

State,  ex  rel.,  v.  Peacock,  15  Neb. 

442 17 

State,  ex  rel.,  v.  Reitz,  62  Ind. 

159 69 

State,  ex  rel.^  v.  Kuhlman,  111 

Ind.  17 292 

State,  ex  rel.,  Shaack,  28  Minn. 

358 228 

State,  ex  rel.,v.  Slick,  86  Ind.  501 .  228 
State,  ex  rel.,  v.  Stearns,  11  Neb. 

104 17 

State,  ex  rel.,  v.  Trustees,  114  Ind. 

389 227 

Stflte,  ex  rel.,  v.  Wilkinson,  23 

Neb.  710 19 

State,  ex  rel.,  v.  Woodruff  Sleep- 
ing, etc.,  Co.,  114  Ind.  155 590 

State,  ex  rel.,  v.  Yonnts,  89  Ind. 

313 116 

Stater  v.  Hill,  10  Ind.  176 479 


Stebbins  v.  Goldthwait,  31  Ind. 

169 515 

Steel  V.  Qrigsby,  79  Ind.  184 120 

Stefani  v.  State,  124  Ind.  3 509 

Stehman  y.  Crull,  26  Ind.  436. .  .380 
Stephens  y.  Benson,  19  Ind.  367.  83 
Sterne  v.  Bank  of  Vincennes,  79 

Ind.  549 328 

Sterne  y.  McKinney,  79  Ind.  578.328 

Sterne  y.  Vert,  111  Ind.  408 260 

Steyens  y.  Burgess,  61  Me.  89. .  .114 
Stewart  y.  Babbs,'120  Ind.  568.  .  22 
Stewart  y.  Hartman,  46  Ind.  331.120 
Stewart  y.  State,  111  Ind.  654. .  .160 

Stewart  y.  Weed,  11  Ind.  92 346 

Stickrod  y.    Commonwealth,  86 

Ky.285 566 

Stiger  y.  Bent,  111  111.  328 64 

St.  John  y.  Hendrickson,  81  Ind. 

360 185 

St.  Louis,  etc.,  R.  W.  Co.  y.  Ma- 

thias,  50  Ind.  65 143,  520 

Stockwell  y.  Brant,  97  Ind.  474.  .292 
Stoddard  y.  Johnson,  75  Ind.  20.  76 
Stone  y.  Mississippi,  101  U.  S. 

814 566 

Stout  y.  Curry,  110  Ind.  514 358 

Stout  y.  McPheeters,84  Ind.  585.380 

Stout  y.  Woods,  79  Ind.  108 616 

Stoyall  y.  Johnson,  17  Ala.  14.  .486 
Stowe  V.  Kimball,  28  111.  93. . .  .457 
Strieby.  Cox,  111  Ind.  299. .  .76,238 
Strong  y.  State,  ex  rel.,  75  Ind. 

440 131 

Stropes  y.  Board,  etc.,  72  Ind.42.414 
Stubley  y.  London,  etc.,  R.  W. 

Co.,  L.  R.  LEx.  13 143 

Stumph  V.  Bauer,  76  Ind.  157. .  .414 
Sullivan  y.  Learned,  49  Ind.262.318 
Sullivan  v.  O'Conner,  77  Ind.149.465 
Summers  v.  Tarnev,123  Ind.660.366 
Sumner  v.  State,  5' Blackf.  579..  .195 
Suydam  v.  Jones,  10  Wend.  180.388 
Swaby  y.  Dickson,  5  Sim.  629. .  .224 
Sweeney,  Ex  parte,  126  Ind.683.  37, 

323 
Sweetser  y.  Odd    Fellows,  etc., 

Ass'n,  117  Ind.  97 29 

Talbot  y.  Marshfield,  2  Dr.  &  8m. 

549 172 

Taylor  y.  Board,  etc.,  120  Ind.121.274 
Taylor  y.  Fickas,  64  Ind.  167.. .  .690 
Taylor  y.  Phillips,  30  Vt.  238. .  .615 
Taylor  v.  Taylor,  8  B.  Mon.  419..  113 

Teat  y.  State,  53  Miss.  439 163 

Tennessee    y.    Davis,  100  U.   S. 

257 580 

Terre  Haute,  etc.,  R.  R.  Co.  v. 

Buck,  96  Ind.  346 465 


XVIII 


TABLE  OF  CASES  CIT^D. 


Terre  Haute,  etc.,  R.  R.  Co.  v. 

Clark,  73  Ind.  168 143,  520 

Terre  Haute,  etc.,  R.  R.  Co.  v. 

Rodel,  89  Ind.  128 380 

Test.v.  Larsh,  76  Ind.  452 260 

Thames,  etc.,  Co.  v.  Beville,  100 

Ind.  309 476 

Thoma8  v.  Merry.  113  Ind.  83.. .  49 
Thomas  v.  Winters,  12Ind.322.  .369 
Thompson  v.  Lowe,  111  Ind.272.  84, 

386 
Thompson  v.  Parker,  83  Ind. 96.116 
Thornton   v.  Trammell,  39  Ga. 

202 47 

Thorogood  v.  Bryan,  8  C.  B.  115.  99 
Thorp  V.  Hanes,  107  Ind.  324. .  .377 
Thurraan  v.  James,  48  Mo.  235.  .182 
Toledo,  etc.,  R.  W.  Co.  v.  Bran- 

nagan,  75  Ind.  490 100 

Toledo,  etc.,  R.  W.  Co.  v.  God- 

dard.  25  Ind.  185 520 

Tomlinson  v.  Briles,  101  Ind.538 .  246 
Town  of  Eissimmee  City  v.  Can- 
non, 7  So.  R.  523 131 

Town  of  Knightstown  y.   Mus- 

grove,  116  Ind.  121 99 

Travis  v.  Barkhurst,  4  Ind.  171.  .465 

Truitt  V.  Truitt,  37  Ind.  514 257 

Turner  v.  Maryland,  107  U.S.38.579 
Tvrrell  v.  Bank  of  London,  10 

'IL  L.  Cas.  26 494 

Udderzook's  Case,  76  Pa.  St.340.  .  574 
Underwood  v.  Linton,  54  Ind.468.173 
United  States  v.  Dewitt,  9  Wall. 

41   ' 577 

United  States  v.  Nourse,  9  Pet.  8 .  212 
United  Stateai  ex  rel.,  v.  Board, 

etc.,  28  Fed.  Rep.  407 227 

Updegraff  V.  Palmer,  107  Ind.181.147 

Vail  V.  Halton,  14  Ind.  344 231 

Vance  v.  Workman,  8  Blackf  306.277 
Van  Cleave  v.  Milliken,  13  Ind. 

105 231 

Van  Duyne  v.  Vrceland,  12  N.  J. 

Eq.  142 476 

Van  Tine  v.  Van  Tine,  13  Cen. 

Rep.  354 478 

Vaughan    v.  Commonwealth,    2 

Va.  Cases,  273 163 

Veach  v.  Pierce,  6  Ind.  48 259 

Vert  V.  Voss,  74  Ind.  565 54 

Vigil  V.  Pradt,  20  Pac.  Rep.  795.179 
Vigo  Tp.  V.  Board,  etc.,  Ill  Ind. 

170 239 

Village  of  Des  Plaines  v.  Poyer, 

123111.348 276 

Vinton  V.  Baldwin,  95  Ind.  433.  .384 
Vogel  V.  Leichner,  102  Ind.  55. .  22 


Wabash,  etc.,  R.  W.  Co.  v.  Locke, 

112  Ind.  404 141 

Wabash,  etc.,  R.W.  Co.  v.  Rooker, 

90Ind.581 57 

Wagoner  v.  Wilson,  108  Ind.  210 .  c66 
Walker  v.  Crews,  73  Ala.  412. .. .  90 
Walker  v.  Diehl,  79  111.  473 .. .  .114 
Wall  V.  Home  Ins.  Co.,  36  N.  Y. 

157  32 

Wallace  v!  Longj  105  Ind.' 522.  .475 
Walling  V.  Michigan,  116  U.  S. 

446 581 

Walling  V.  People,  etc.,  116  U. 

S.  446 590 

Wallis  V.  Cooper,  123  Ind.40.  . .  .510 
Walworth  v.  Abel,  52  Pa.  St.  370.515 
Warburton  v.  Crouch,! 08 Ind.83. 257 
Ward  V.  Berkshire  Life  Ins.  Co., 

108  Ind.  301 22 

Ward  V.  Swift,  6.  Hare,  312 224 

Ware  v.Stephenson,10  Leigh,155 .  249 
Warey  v.  Forst,  102  Ind.  205.  ...  22 
Warren  v.  Mayor,  eto.,  22  Iowa, 

351  45 

Wartena  v.  State,  105  Ind.  445.  .509 
Waters  v.  Bishop,  122  Ind.  516.  .446 
Watson  V.  Mahan,  20  Ind.  223.  .479 
Wattles  V.  City,  etc.,40  Mich.624 .  234 
Waymire  v.  Lank,  121  Ind.  1.  .  .385 
Weaver  v.  Roth,  105  Pa.  St.  408.515 
Webber  v.  Virginia,  103  U.  S.348 .  579 
Webster  v.  Gilmore,  91  111.  324.  .  19 
Weir  V.  State,  ex  rel.,  96  Ind.311 .  84 
Weiss  V.  Guerineau,  109  Ind.  438.  54 

Welsh  V.  State,  126  Ind.  71 566 

Wei  ton  V.  State,  91  U.  S.  275. . .  .581 

Welz  V.  Rhodius,  87  Ind.  1 536 

West  V.  Raymond,  21  Ind.  305.  .494 
Western  Union  Tel.  Co.  v.  Brown, 

108  Ind.  538 415,417 

Western  Union  Tel.  Co.v.  Pendle- 
ton, 122U.  S.  347 572 

West  Pliiladelphia,  etc.,  R.  W. 

Co.  V.  City  of  Philadelphia,  10 

Phila.  70 530 

West  Virginia,  etc.,Co.v. Volcanic 

Co.,  5  W.  Va.  382 586 

Weyer  v.   Second    Nat'l    Bank, 

57  Ind.  198 456 

Wheatley  v.  Baugh,  23  Pa.  St. 

528 590 

White  V.  Chicago,  etc.,  R.  R.  Co., 

122  Ind.  317 220 

White  V.  Clawson,  79  Ind.  188.  .230 
White  V.  Fleming,  114  Ind.  560.  76, 

237 
White  V.  Stanton,  111  Ind.  540. .  61 
Whitehall  v.   State,  ex   rel.,  19 

Ind.  30 510 

Whitesides  v.  Hunt,  97  Ind.  191 .426 


TABLE  OF  CASES  CITED. 


XIX 


Whittlesey  v.  Fuller,  11   Conn. 

337  96 

Wier  V.  Simmons,  55  Wis!  637. '. .  43 
Wilcox  V.  Monday,  83  Ind.335.  lU 
Wilcox  V.  Rome,  etc.,  R.  R.  Co., 

39  N.  Y.  358 143 

Willets  V.  Ridgwav,  9  Ind.367.  .513 
Williams  v.  Forbes,  114  111.  167.  92 
Williams  v.  Perrin,  73  Ind.  57.  .456 
Williams  v.  Riley,  88  Ind.  290.  .516 
Williams  v.  Segur,  106  Ind.  368.498 
Williams  v.  Tobias,  37  Ind.  345. .  610 
Williams  v.  Whedon,  109  N.  Y. 

333 149 

Williams  t.   Williams,  13  Ind. 

523 318 

Williams  ▼.   Williams,  81   Ind. 

113 506 

Williamson  Y.KokomOjetc  ,A8sn., 

89  Ind.  389 489 

Willis  V.  Thompson,  93  Ind.  62. .329 

Wills  V.  Ross,  77  Ind.  1 476 

Wilson  y.  Ensworth,  85  Ind.  399. 116 
Wilson  V.  McNamee,  102  U.  S. 

572 580 

Winchester,  etc.,  Co.  v.  Carman, 

109  Ind.  31 369 

Wolfe  V.  Pagh,  101  Ind.  293.  .. .  57 
Wood  V.  Northwestern  Ins.  Co., 

46N.Y.421 564 


Wood  V.  Wood,  124  Ind.  546. . .  .429 
Woodard  v.  New  York,  etc.,  R. 

R.  Co.,  106  N.  Y.  369 521 

Woodfill  V.  Pattou,  76  Ind.  575.. 414 

Wood,  In  re,  71  Mo.  623 104 

Worlev  V.  Moore,  97  Ind.  15.  . .  .185 
Wright  V.  Wilson,  95  Ind.  408.  .  .314 
Wright  V.  Wright,  72  Ind.  149.  .512 
Wright  V.  Weight,  97  Ind.  444.  .231 
Wymun  v.  Phuenix,  etc.,  Ins.  Co., 

119  N.  Y.  274 30 

Wynn  v.   Lord    Newborough,  3 

Bro.  C.  C.  88 224 

Yeoman  v.  Mueller,  33  Mo.  App. 

343 249 

Yick  Wo  V.  Hopkins,  6  Sup.  Ct. 

Rep.  1064 564 

Yoakum    v.   Tilden,   3  W.  Va. 

167 260 

Yonkey  v.  State,  ex  rel.,  27  Ind. 

236 130 

Young  V.  French,  35  Wis.  111.  .249 
Young  V.  Sellers,  106  Ind.  101 .. .  76 

Zell  v.  Universalist  Society,  119 
Pa.  St.  390 122 

Zimmerman  v.  Streeper,  76  Pa. 
St.  147 9? 


STATUTES  CITED  AND  CONSTRUED. 


Const.,  Art.  1,  section  21 

€k>n8t.,  Art.  2,  section  13 

Const.,  Art.  4,  section  22 

Const.,  Art.  6,  section   3 

Const.,  Art.  10,  section  1 

Const.,  Art.  15,  section  3 

Section   266,  R.  S. 

Section    273,  B.  S. 

Section    278,  R.  S. 

Section    284,  R.  S. 

Section    293,  R.  S. 

Section    293,  Clause 

Section    391,  R.  S. 

Section    497,  B.  S. 

Section    533,  Claase 

Section    590,  R.  S. 

Section    629,  R.  S. 

Section    658,  R.  S. 

Section    715,  R.  S. 

Section    756,  R.  S. 

Section    968,  R.  S. 

Section    997,  R.  S. 

Section  1045,  R.  S. 

Section  1055,  R.  S. 

Section  1064,  R.  S. 

Section  1066,  R.  S. 

Section  1070,  R.  S. 

Section  1208,  R  S. 

Section  1210,  R.  S. 

Section  1211,  R.  S. 

Section  1280,  R.  S. 

Section  2091,  R.  S. 

Section  2227,  R.  S. 

Sections  2275-2289, 

Section  2332,  R.  S. 

Section'  2378,  R.  S, 

Section  2395,  R.  8. 

Section  2403,  R.  S. 

Section  2683,  R.  S. 

Section  2697,  R.  S. 

Section  2774,  R.  R. 

Section  2776,  R.  S. 

Sections  2880-2884,  R.  S.  1881 

Section  2885,  R.  S.  1881 ...... 


56, 


881 

881 

881 

881 

881 

3,  R.  S.  1881 . 

881 

881 

6,  R.  S.  1881 . 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

881 

R.  S.  1881 . . 

881 

881 

881 

881 

881 

881 

881 

881 


104, 


274  Section  3071,  R.  S.  1881 234 

18  Section  3072,  R.  S.  1881 234 

68  Section  3157,  R.  S.  1881 234 

19  Sections  3254-3260,  R.  S.  1881  .  .235 
68  Section  3903,  R.  S.  1881 107 

481  Section  3906,  R.  S.  1881 ...'...  37 

484  Section  3907,  R.  8.  1881 37 

57  Section  4152,  R.  S.  1881 456 

506  Section  4243,  R.  S.  1881 243 

484  Section  4275,  B.  S.  1881 401 

211  Section  4285,  et  seq.,  R.  S.  1881 .395 

230  Section  4294,  R.  S.  1881 146 

32  Section  4736,  R.  S.  1881 17 

171  Section  4760,  R.  S.  1881 175 

430  Section  4761,  R.  S.  1881 .176 

506  Section  4765,  R.  S.  1881 182 

358  Section  4913,  R.  8.  1881 317 

292  Section  4950,  R.  8.  1881 429 

152  Section  5117,  R.  S.  1881 24 

229  Section  5991,  R.  S.  1881 481 

260  Section  6046,  et  seq.,  R.  S.  1881.149 

398  Section  6050,  R.  S.  1881 166 

523  Section  6060,  R.  8.  1881 96 

436  Section  6290,  R.  S.  1881 343 

255  Section  6305,  R.  S.  1881 342 

392  Section  6308,  R.  8.  1881 342 

436  Section  6345,  R.  S.  1881 235 

505  Section  6357,  R.  S.  1881 .. .  .336. 344 

597  Section  6358,  R.  8.  1881 .344 

597  Section  6359,  R.  8.  1881 344 

182  Section  6395,  R.  8.  1881 362 

291  Section  6397,  R.  8.  1881 338 

510  Section  6398,  R.  8.  1881 338 

456  Section  6416,  R.  8.  1881 498 

114  Section  6491,  R.  S.  1881 594 

114  Section  6496,  R.  8.  1881 155 

362  Elliott's  Supp.,  section  284 180 

362       (Acts  1885,  p.  114.) 

148  Elliott's  Supp.,  section  359 600 

322        (Acts  1889,  p.  150.) 

502  Elliott's  Supp.,  section  382 509 

502       (Acts  1883,  p.  151.) 

298  Elliott's  Supp.,  section  389 512 

299  (Acts  1883,  p.  155.) 

(") 


STATUTES  CITED  AND  CONSTRUED.        zxi 


Elliott's  Supp.,  section  753 440 

(Acts  1885,  p.  207.) 

Elliott's  Sopp.,  section  794 488 

(Acts  1883,  p.  .85.) 

Elliott's  Sapp.,  section  1184 401 

(Acts  1885,  p.  129.) 

Elliott's  Snpp., section  1193.107,396 
(Acts  1885,  p.  141.) 

Elliott's  Snpp.,  section  1391 481 

(Acts  1889,  p.  425.) 

Elliott's  Supp.,  section  1395 493 

(Acts  1889,  p.  344.) 

Elliott's  Supp.,  section  1598 334 

(Acts  1885,  p.  87.) 

Elliott's  Snpp.,  section  1690 62 

(Acts  1883,  p.  141.) 

Elliott's  Snpp.,  section  2127 338 

(Acts  1889,  p.  367.) 

Elliott's  Snpp.,  section  2129 498 

(Acts  1889,  p.  341.) 


1Q.&  H.,  p.  411,  section  18  ...  .434 

2Q.&  H.,  p.  20,  section  5 158 

2Q.&  H.,  p.  249,  section  466  ...  229 
2Q.&  H.,  p.  299,  section  650  .. .  62 
1  B.  S.  1876,  p.  428,  section  2  . .  .307 

1  B.  S.  1876,  p.  757,  section  10  . .  456 

2  R.  S.  1876,  p.  509,  section  48  .  .456 

2  R.  S.  1876,  p.  510 457 

2  R  8.  1876,  p.  512,  section  60  .  .456 

Acts  1817,  p.  115 42 

Acts  1869,  (Sp.  ses.),  p.  27 300 

Acts  1875,  p.  97 311 

Acts  1881,  p.  87 300 

Acts  1881,  p.  656 338 

Acts  1883,  p.  161 363 

Acts  1883,  p.  173 402 

Acts  1883,  p.  176,  section  3 401 

Acts  1883,  p.  192 402 

Acts  1885,  p.  129 400 

Acts  1889,  p.  276 66 

Acts  1889,  p.  367 338 

Acts  1891,  p.  39 36 

Acts  1891,  p.  89 557,  585 


JUDGES 


OF  THE 


SUPREME  COURT 


OP  THE 


STATE  OF   INDIANA, 


DURING  THE  TIME  OF  THESE  REPORTS. 


Hon.  WALTER  OLDS.  *  t 
Hon.  SILAS  D.  COFFEY.  **t 
Hon.  BYRON  K.  ELLIOTT,  t 
Hon.  ROBERT  W.  McBRIDE.  § 
Hon.  JOHN  D.  MILLER. 


*  Chief  Justice  at  the  November  Termi  1890. 
tTerm  of  office  commenced  January  7th,  1889. 
»*  Chief  Justice  at  the  May  Term,  1891. 

I  Term  of  office  commenced  January  3d,  1887. 

§  Appointed  December  17th,  1890,  to  succeed  Hon.  Joseph  A.  S.  Mitchell. 

II  Appointed  February  25th,  1891,  to  succeed  Hon.  Jolin  G.  Berkshire. 

(xxii) 


OFFICERS 


OF  THK 


SUPREME  COURT. 


CLERK, 

ANDREW  M.  SWEENEY. 

SHERIFF, 

JAMES  L.  YATER. 

LIBRARIAN, 

WILLIAM  W.  THORNTON. 


(xxiii) 


O  A  S  ES 
ABGUED  AND  DETERMINED 


IX  TH£ 


SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TEP  f ,  1890,  IN  THE  SEVENTY- 
FIFTH  YEAR  OF  T  .  ii  STATE. 


No.  14,772. 

Neely  et  al.  v.  Boyce  et  al. 

Will.  —  24/fe--E!rfate. —  Power  of  Sak,  —  A  testator  devised  all  his  real 
estate  to  his  wife  ''for  and  daring  the  time  of  her  natural  life,"  with 
directions  to  her  to  conduct  the  farming  operations  thereon  in  the  same 
manner  as  the  testator  would  do  if  he  were  still  living,  with  a  view  of 
keeping  their  children  **  together  at  home  so  long  as  they  may  be  under 
the  age  of  twenty-one  years,  and  may  desire  to  remain,"  with  a  gift  to 
her  of  all  the  interest  on  his  money,  and  other  annual  profits  of  his 
''estate  for  her  maintenance  and  the  support "  of  their  family  "  so  long  as 
she  shall  live;"  and  provided  that  at  her  death  all  his  realty  and 
personalty  remaining  should  be  divided  among  their  children,  share 
and  share  alike ;  and  also  provided  that,  in  order  to  pay  debts,  costs 
of  administration,  or  for  the  payment  of  any  sum  given  by  the  will,  the 
executors  could  sell  and  convey  at  any  time,  without  an  order  of  court, 
on  such  terms  as  they  saw  fit,  any  of  the  real  or  personal  property  of  tlje 
testator,  except  the  home  farm,  unless  in  case  of  the  most  absolute 
necessity. 

Meld,  that  the  will  vested  in  the  wife  a  life^estate  in  the  land  and  the  fee  in 
the  children,  subject  to  be  divested  only  in  case  a  sale  became  neces- 
sary to  pay  debts,  costs  of  administration,  or  any  sum  provided  by  the 
will  to  be  paid. 
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Neely  et  al.  v.  Boyce  et  cd. 

Deed.  —  Warranty.  —  Estoppel. —  Subsequently  Acquired  Title. —  Any  subse- 
quently acquired  title  by  a  grantor  in  a  warranty  deed  to  the  premises 
conveyed  by  him  inures  to  the  benefit  of  the  grantee,  and  such  grantor 
18  estopped  to  claim  title  thereto. 

From  the  Delaware  Circuit  Court. 

C.  E,  Shipley y  R.  S,  Grregory  and  A.  C.  Silverburg,  for  ap- 
pellants. 

J.  iJ.  McMahan  and  E.  M,  White,  for  appellees. 

Olds,  C.  J. — The  appellee  James  Boyce  brought  this 
suit  by  filing  his  complaint  in  the  court  below  against  Charles 
F.  W.  Neely,  Sarah  E.  Neely,  his  wife,  and  Mary  A.  Neely, 
in  which  it  is  alleged  that  on  the  7th  day  of  November,  1885, 
Charles  F.  W.  Neely,  by  his  promissory  note,  promised  to 
pay  to  the  order  of  N.  F.  Ethel,  one  year  after  date,  the  sum 
of  $1,500,  with  8  per  cent,  interest  and  5  per  cent,  attorney's 
fees ;  that  on  said  date,  by  his  certain  other  note,  he  prom- 
ised to  pay  to  said  Ethel,  two  years  after  date,  the  sum  of 
$2,000,  with  8  per  cent,  interest,  and  5  per  cent.,  thereon  for 
attorney's  fees,  and  that  eacli  of  said  notes  was  endorsed  by 
the  plaintiff,  James  Boyce,  under  and  by  the  name  and  style 
of  James  Boyce  &  Co.;  that  on  said  same  date  said  defend- 
ant Charles  F.  W.  Neely,  by  his  certain  other  note,  prom- 
ised to  pay  the  plaintiff,  Boyce,  in  four  years  after  date,  the 
sum  of  $2,500,  with  five  per  cent,  thereon  for  attorney's  fees, 
and  eight  per  cent,  interest  thereon,  payable  annually  from 
date ;  that  each  of  said  notes  was  made  payable  at  the  Citi- 
zens' National  Bank  of  Muncie,  Indiana— copies  of  each 
are  filed  with  and  made  a  part  of  the  complaint,  marked,  re- 
spectively, exhibits  A,  B,  and  C ;  that  at  the  time  of  the  exe- 
cution of  the  notes  said  defendant  Charles  F.  W.  Neely  ex- 
ecuted a  mortgage  to  the  plaintiff,  Boyce,  to  secure  the  pay- 
ment of  said  note,  for  $2,500,  when  the  same  should  become 
due,  and  to  indemnify  him  and  secure  him  against  any  and 
all  loss  he  might  sustain  by  reason  of  having  become  in- 
dorser  for  said  defendant  Charles  F.  W.  Neely  on  said  two 
notes  payable  to  the  order  of  said  Ethel — a  copy  of  the  mort- 
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gage  is  filed  with  and  made  a  part  of  the  complaiDt^  marked 
"  Exhibit  D;"  that  said  Charles  F.  W.  Neely,  by  the  terms 
of  said  mortgage,  conveyed  to  the  plaintiff,  for  the  purpose 
thereof,  the  undivided  seven-tenths  {■^)  of  the  real  estate 
therein  described,  and  the  whole  of  the  personal  property  in 
said  mortgage  described ;  that  said  mortgage  was  duly  re- 
corded in  the  recorder's  office  of  Delaware  county,  Indiana, 
on  the  7th  day  of  November,  1885 ;  that  said  note  for  f  1,500 
became  due  on  the  10th  day  of  November,  1886 ;  that  said 
defendant  paid  thereon  the  sum  of  $620,  and  plaintiff,  as  in - 
dorser  thereon,  was  compelled  to  pay  aud  did  pay  thereon, 
the  sum  of  $1,000,  the  balance  due  on  said  note  at  said  date, 
and  the  defendant  has  not  repaid  to  him  any  part  of  said 
amount,  except  the  sum  of  $200,  which  sum  he  paid  plaintiff 
on  the  11th  day  of  March,  1887;  that  there  is  now  due  the 
plaintiff  thereon  the  sum  of  $800,  together  with  accrued  in- 
terest ;  that  after  the  execution  of  said  note  for  $2,000  to  said 
Ethel,  he,  said  Ethel,  indorsed  said  note  to  plaintiff, 
a  copy  of  which  endorsement  is  filed  with  and  made  a  part 
of  the  complaint,  as  shown  by  "  Exhibit  B ; "  that  the  plain- 
tiff now  holds  and  is  the  owner  of  said  note ;  that  the  same 
is  now  due  and  wholly  unpaid ;  that  plaintiff  paid  for  said 
note  the  sum  of  $2,000  on  the  2d  day  of  April,  1886 ;  that 
there  is  now  due  the  plaintiff  interest  on  the  $2,500  note  the 
sum  of  $200,  which  is  wholly  unpaid  and  no  part  of  said 
note  has  been  paid ;  that  at  the  time  of  the  execution  of 
said  notes  and  mortgage  said  defendant  Charles  F.  W.  Neely 
was  unmarried ;  that  he  has  since  intermarried'  with  his  co- 
defendant  Sarah  E.  Neely,  who  is  now  his  wife,  and  is  made 
a  party  hereto  to  answer  as  to  any  interest  she  may  have  or 
claim  to  have  in  said  property,  or  any  part  thereof;  that 
after  the  execution  of  the  mortgage,  and  the  marriage  of 
said  defendant  Charles  F.  W.  Neely,  he  executed  a  deed,  in 
which  his  said  wife  joined,  conveying  the  real  estate  de- 
scribed in  said  mortgage  to  their  co-defendant  Mary  A. 
Neely ;   that   said    conveyance   was   made   subject   to   said 
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mortgage  lien,  and  said  Mary  A.  Neely  accepted  said  deed 
with  the  stipulation  therein  that  she  assumed  the  payment 
of  said  mortgage,  and  she  is  made  a  party  hereto  to  answer 
as  to  any  interest  she  may  have  in  said  real  estate  by  virtue 
of  said  deed ;  that  said  real  estate  can  not  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties  interested 
therein ;  that  the  personal  property  described  in  said  mort- 
gage is  worth  less  than  the  amount  of  the  indebtedness  now 
due,  and  will  not  sell  for  enough  on  execution  to  pay  said 
indebtedness  now  due  and  secured  by  said  mortgage.  Prayer 
for  judgment  for  $1,500  and  the  foreclosure  of  said  mort- 
gage, etc. 

On  their  own  application  and  motion,  Laura  C.  Friend, 
Lenora  J.  Bergen  thai,  Sarah  F.  Russey,  Gary  O.  Neely, 
Emma  Neely,  Cyrus  G.  Neely  and  Kate  Neely  were  made 
parties  defendant,  and  permitted  to  defend  the  suit. 

The  defendants  Charles  F.  W.  Neely  and  wife  did  not 
appear,  and  were  defaulted. 

Cyrus  G.  Neely  and  Sarah  F.  Russey  each  file  a  separate 
answer. 

The  first  paragraph  of  the  answer  of  Sarah  F.  Russey  is 
a  general  denial.  The  second  paragraph  is  an  answer  to  so 
much  of  the  complaint  as  seeks  a  foreclosure  of  the  mort- 
gage against  the  one  undivided  tenth  part  of  said  real  estate, 
and  she  alleges  that  on  the  —  day  of  January,  1868,  one 
Moses  L.  Neely  died  at  the  county  of  Delaware,  the  owner 
in  fee  and  in  full  possession  of  the  real  estate  described  in 
the  complaint,  leaving  Mary  A.  Neely,  his  widow,  and  ten 
children  him  surviving,  of  whom  said  Sarah  F.  Russey  is  one, 
his  only  children  and  heirs  at  law;  that  said  Moses  L. 
Neely,  at  his  death,  left  his  last  will  and  testament,  duly 
executed,  signed,  sealed,  published,  and  declared  by  him  to 
be  such,  and  attested  on  the  7th  day  of  January,  1868, 
i^hich  will  and  testament  was  duly  proved  and  admitted  to 
probate  on  the  18th  day  of  January,  1868,  and  recorded, 
etc.,  which  will  and    probate  thereof  remain  in  full   force 
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and  validity ;  that  by  said  last  will  said  testator  disposed  of 
his  said  real  estate  as  follows : 

"I  give,  bequeath  and  devise  to  my  wife,  Mary  Ann 
Neely,  as  follows  [describing  the  same].  For  and  during  the 
time  of  her  natural  life,  1  give  to  her  all  my  real  estate, 
and  I  devise  and  direct  that  she  shall  conduct  the  farm  op- 
erations upon  my  farm  in  the  same  manner  as  I  should  do 
were  I  still  living,  with  that  view,  keeping  our  children  to- 
gether at  home  so  long  as  they  may  be  under  the  age  of 
twenty-one  years,  and  may  desire  to  remain  :  that  I  give  to 
her  all  the  interest  upon  my  money,  and  all  other  annual 
profits  of  my  estate,  for  her  maintenance  and  the  support  of 
our  family  so  long  as  she  shall  live."  And  he  appointed 
his  wife,  Mary  A.  Nocly,  and  his  son,  Cyrus  G.  Neely, 
joint  executor  and  executrix  of  his  said  last  will. 

It  was  further  provided  by  the  will  that  "  at  the  death  of 
his  wife  all  his  estate,  real  and  personal,  remaining,  shall  be 
divided  between  their  children,  share  and  share  alike,"  the 
eiiild,  or  children,  of  such  as  may  be  deceased  at  that  time 
to  take  the  respective  shares  of  their  parents.  It  was  also 
provided  that,  in  order  to  pay  debts,  expenses  of  administra- 
tion, or  for  the  payment  of  any  sum  provided  by  the  will,  it 
.should  not  be  necessary  for  the  executors,  or  either  of  them, 
to  procure  an  order  of  sale  of  property  from  any  court,  or  au- 
thority whatever,  but  they  are  fully  authorized,  in  any  man- 
ner, and  at  any  time  that  they  may  deem  fit,  and  on  such 
terms  as  they  may  prescribe,  to  make  sale  of  any  of  the  real 
estate,  or  personal  property,  for  such  purpose ;  but  the 
home  farm  shall  not,  nor  shall  any  part  of  it,  be  sold,  ex- 
cept in  case  of  the  most  absolute  necessity. 

The  will  further  provided  that  the  executora,  and  the  sur- 
vivors of  them  should  remain  such  in  order  to  hold  the  surplus 
of  the  personal  estate  until  the  decease  of  his  widow.  It 
is  further  alleged  that  the  widow,  Mary  A.  Neely,  is  yet 
living,  and  that  in  and  by  said  will,  and  under  the  several 
devises  and  directions   therein    contained,  and    under   the 
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provisious  thereof,  no  interesfc,  title^  remainder,  or  estate, 
in  and  to  the  real  estate  named  in  said  will  vested  in  any 
of  the  children,  or  grandchildren  of  said  testator  at  the 
death  of  said  Moses  L.  Neely,  and  no  title,  interest,  or  es- 
tate, in  possession,  or  in  remainder,  or  expectancy,  will  vest 
in  any  of  such  children,  or  grandchildren,  until  the  death  of 
the  said  Mary  A.  Neely,  his  widow ;  that  the  real  estate 
named  in  the  complaint  in  this  action,  and  in  the  mortgage 
therein  set  forth,  is  the  same  real  estate  named  in  said  will 
as  the  home  farm  of  said  testator  ;  that  said  defendant,  under 
date  of  July  1,  1884,  executed  to  the  said  Mary  A.  Neely  a 
deed  purporting  to  convey  to  said  Mary  A.  Neely  from  the 
said  Sarah  F.  Russey,  as  one  of  the  ten  equal  heirs  of  said 
Moses  L.  Neely,  deceased,  the  undivided  one-tenth  part  of 
said  real  estate,  said  deed  being  recorded,  etc.;  that  at  the 
time  she  executed  said  deed  this  defendant  was,  and  for 
more  than  ten  years  previous  thereto  had  been,  the  wife 
of  one  James  H.  Russey,  who  did  not  sign  nor  exe- 
ecute,  nor  join  with  this  defendant  in  the  execution 
thereof,  and  said  conveyance  was  and  is  void,  and  conveyed 
no  title  from  this  defendant,  or  to  said  Mary  A.  Neely ;  that 
afterwards,  on  July  31st,  1884,  the  sajd  Mary  A.  Neely  con- 
veyed said  undivided  one-tenth  of  said  real  estate  to  said 
Charles  F.  W.  Neely,  as  shown  by  deed  recorded  upon 
page  60  of  book  54  of  the  deed  records  of  said  county  ;  that 
said  Charles  F.  W.  Neely,  by  deed  recorded  on  page  532 
of  book  54,  executed  a  deed  purporting  to  convey  said  un- 
divided one-tenth  of  said  real  estate  to  Cyrus  G.  Neely, 
who,  by  deed  recorded  on  page  18  of  book  56  of  the  deed 
records  of  said  county,  under  date  of  1886,  pretended  to  con- 
vey said  undivided  one-tenth  of  said  real  estate  to  said 
Charles  F.  W.  Neely,  who  afterwards  executed  a  deed  pur- 
porting to  convey  said  undivided  one-tenth  of  said  real  es- 
tate to  said  Mary  A.  Neely ;  that  said  deeds  and  each  of 
them  were  and  are  without  any  consideration  whatever,  and 
convey  no  interest  or  title  from  said  defendant,  Sarah  F. 
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Bussey^  in  and  to  said  real  estate ;  that  said  widow^  Mary  A. 
Neely,  after  the  probate  of  said  will,  elected  to  take  her 
portion  of  the  estate  of  her  said  husband  under  said  will  and 
not  under  the  law. 

The  first  paragraph  of  the  answer  of  the  defendant  Cyrus 
G.  Neely  is  a  general  denial.     The  second  alleges  the  same 
general  facts  that  are  alleged  in  the  second  paragraph  of 
answer  of  the  defendant,  Sarah  F.  Russey,  and  follows  with 
the  averments  that  on  June  25th,  1884,  Laura  C.  Friend 
and  Lenora  J.  Bergenthal,  two  of  the  children  of  said  tes- 
tator, jointly  with   their    husbands,  executed  a  deed   pur- 
porting to  convey  to  the  said  Mary  A.  Neely  the  undivided 
two-tenths    of  said   real  estate,   and,   on   July  1st,    1884, 
Sarah   F.  Russey,  one  of  the  children  of  said  testator,  who 
then  was  and   now  is  the  wife  of  James  H.  Russey,  jointly 
with  Gary  O.  Neely,  Emma  Neely,  Kate  Neely  and  Charles 
F.  W.  Neely,  four  of  the  other  children  of  said  testator, 
executed  a  deed   purporting  to  convey  to  the  said  Mary 
A.  Neely  the  undivided  five-tenths  of  the  real  estate  named 
in    said    complaint,    and    purporting    to   convey    one-tenth 
hereof  from    each    of  the    five    persons  so  executing   said 
conveyance,  as  one  of  the  ten  equal  heirs  of  said  testator; 
that  the  said  husband  of  Sarah  F.  Russey  did  not  join  with 
his  said   wife  in    the    execution    of    said    conveyance,  nor 
did    he    execute   the    same,    wherebv    the    said    deed  as  to 
the  said  Sarah  F.  Russey  was  and  is  wholly  void  and  con- 
veyed no  real  estate  from  her  to  the  said  Marv  A.  Neelv: 
that  afterwards,  on  the  9th  day  of  August,  1884,  the  said 
Charles  F.  W.  Neely  caused  to  be  recorded  upon  page  60  of 
book  54  of  the  deed  record  of  said  countv  of  Delaware,  a 
pretended  deed,  bearing  date  of  July  31st,  1884,  purporting 
to  have  been  executed  by  said  Mary  A.  Neely  to  convey 
to  the  said  Charles  F.  W.  Neely  the  undivided  seven-tentlis 
of  said  real  estate  named  in  the  complaint,  together  with 
her  life-estate  therein ;  that  no  more  than  six-tenths  of  said 
real  estate   had   ever  been  conveyed  to  the  said  Mary  A. 
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Neely  before  that  time  and  in  addition  to  the  estate  de- 
vised  to  her  by  the  will  aforesaid,  whatever  that  may  be ;. 
the  said  Mary  A.  Neely,  if  she  executed  said  last  named 
<leed  at  the  date  of  its  execution,  owned  only  six-tenths  of 
said  real  estate,  if  she  owned  any ;  that  on  the  9th  day  of 
January,  1885,  the  said  Charles  F.  W.  Neely  executed  to 
the  said  Cyrus  G.  Neely,  this  defendant,  without  the  knowl- 
edge of  said  Cyruij,  a  deed  conveying  to  him,  this  defendant,, 
the  undivided  seveu-tenths*of  the  real  estate  named  in  the 
complaint,  and  without  the  knowledge  of  this  defendant ; 
and  on  the  17th  day  of  February,  1885,  caused  said  deed  to 
be  recorded  on  page  532  of  book  54  of  deed  records  of  said 
county  of  Delaware ;  that  after  said  deed  had  been  so  re- 
corded, upon  learning  of  the  execution  and  record  of  the 
deed  last  named,  without  any  consideration  whatever,  and 
for  the  sole  purpose  of  reconveying  to  said  Charles  F.  W. 
Neely  whatever  interest  and  the  same  title  and  interest  in 
said  real  estate  conveyed  by  said  Charles  F.  W.  to  him  by 
said  deed,  this  defendant  executed  and  delivered  to  the  said 
Charles  F.  W.  a  deed  purporting  to  convey  to  said  Charles 
F.  W.  seven  undivided  tenths  parts  of  the  said  real  estate ; 
that  this  defendant,  at  the  time  he  executed  said  deed,  knew 
nothing  as  to  the  execution  of  said  deed  by  said  Sarah  F. 
Russey,  and  knew  nothing  as  to  the  validity  or  invalidity 
of  said  deed,  but  executed  his  deed  to  Charles  F.  W.  rely- 
ing upon  the  statement  of  Charles  F.  W.  that  he  had  con- 
veyed seven-tenths  to  this  defendant,  and  for  the  purpose 
of  reconveying  what  had  been  so  conveyed  to  him  to  the 
said  Charles  F.  W.  he  executed  said  deed,  and  thereafter 
the  said  Charles  F.  W.,  after  having  executed  the  mortgage 
set  out  in  the  complaint,  conveyed  said  real  estate  to  said 
Mary  A.  Neely  ;  that  all  of  said  deeds  were  executed  with- 
out any  consideration  whatever;  that  this  defendant  has 
never  conveyed  to  the  said  Charles  F.  W.,  nor  to  any  other 
person,  the  interest,  title  or  estate  devised  to  him  in  and  by 
the  will  aforesaid,  but  is  still  the  owner  tKereof  in  the  same 
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manner  and  to  the  same  extent  as  in  said  will  provided,  and 
the  one-tenth  so  devised  to  him  in  and  by  said  will  is  not 
liable  under  said  mortgage  nor  encumbered  thereby. 

The  defendants  Laura  C.  Friend,  Leuora  J.  Bergenthal. 
Sarah  F.  Russey^  Gary  O.  Neely,  Emma  Neely,  Cyrus  G. 
Neely,  Mary  A.  Neely,  and  Kate  W.  Neely,  filed  a  joint 
answer  in  two  paragraphs,  the  first  being  a  general  de- 
nial, and  the  second  alleges  substantially  the  same  facts  that 
are  alleged  in  the  second  paragraph  of  the  separate  answer 
of  said  Cyrus  G.  Neely. 

The  plaintiff  filed  a  separate  demurrer  to  the  second  para- 
graph of  each  of  said  several  answers  for  want  of  facts, 
which  demurrer  was  overruled  and  exceptions  reserved. 

The  plaintiff  Boyce  filed  a  reply  to  the  second  paragraph 
of  the  answers  of  the  several  defendants,  in  which  he  admits 

that  on  the day  of  January,  1868,  one  Moses  L.  Neely 

died,  at  Delaware  connty,  Indiana,  the  owner  in  fee,  and  in 
])osse8sion,  of  all  the  real  estate  described  in  the  complaint, 
leaving  the  defendant,  Mary  A.  Neely,  his  widow,  and  ten. 
children  him  surviving,  of  whom  defendants  are  seven, 
his  only  heirs  at  law;  that  said  Moses  L.  Neely  died  tes- 
tate, and  left  his  last  will  and  testament,  which  was  duly 
probated  January  18th,  1868,  a  copy  of  which  will  is  set 
forth  in  defendant's  joint  answer,  but  avers  that  under  the 
terms  and  provisions  of  said  will  said  widow  received  a  life 
estate  in  said  real  estate,  and  said  children  a  vested  interest 
in  fee  therein,  subject  only  to  said  life  estate;  that  on  the 
25th  day  of  June,  1884,  said  Laura  C.  Friend  and  Lenora 
Bergenthal,  together  with  their  husbands,  by  warranty  deed, 
conveyed  to  defendant  Mary  A.  Neely  the  undivided  two- 
tenths  part  of  said  land  for  a  consideration  of  one  dollar,  as 
expressed  in  said  deed ;  that  said  deed  was  duly  recorded  in 
the  recorder's  office  of  said  county,  in  book  54,  p.  56,  on  the 
9th  day  of  August,  1884;  that  on  the  11th  day  of  July, 
1884,  the  defendants  Charles  F.  W.  Neely,  Sarah  F.  Rus- 
sey,  Cary  O.    Neely,  Emma  Neely,  and    Kate  "W.   Neely, 
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executed  a  deed  to  said  Mary  A.  Neely,  conveying  to  her 
the  undivided  five-tenths  of  said  real  estate,  by  deed  of  gen- 
eral warranty,  for  a  consideration  of  one  dollar  each,  includ- 
ing said  Sarah  jf.  Russey,  said  Sarah  F.  Russey  being  de- 
scribed in  said  deed  as  unmarried ;  that  said  deed  was  di^ly 
recorded  in  book  54,  page  56,  of  deed  records  of  said  county ; 
that  afterwards,  on  the  31st  day  of  July,  1884,  said  Mary 
A.  Neely,  by  her  warranty  deed,  conveyed  to  defendant, 
Charles   F.  W.  Neely  the  undivided  seven-tenths  of  said 

real   estate   in   consideration   of  ,   as   expressed   in 

said  deed,  and  that  said  deed  of  conveyance  was  duly 
recorded  on  the  9th  day  of  August,  1884,  in  deed  record 
54,  at  page  — ;  that  afterwards,  on  the  9th  day  of  Janu- 
ary, 1885,  said  Charles  F.  W.  Neely,  by  his  warranty 
deed,  for  and  io  consideration  of  the  sum  of  $7,500, 
as  expressed  in  the  deed,  conveyed  to  defendant,  Cyrus 
G.  Neely,  the  undivided  seven-tenths  of  said  real  estate; 
said  deed  was  duly  recorded  on  the  18th  day  of  February, 
1885,  in  book  59,  at  page  28,  of  deed  records  of  said  county ; 
that  on  the  17th  day  of  February,  1885,  said  defendant, 
Cyrus  G.  Neely,  by  warranty  deed,  reconveyed  said  undi- 
vided seven-tenths  of  said  real  estate  to  said  Charles  F.  W. 
Neely  for  a  consideration,  expressed  in  said  deed,  of  $7,- 

500,  and  said  deed  was  duly  recorded  on  the  —  day  of , 

1885,  in  book  — ,  page  — ,  of  deed  records  of  said  county ; 
that  while  said  Charles  F.  W.  Neely  held  said  undivided 
seven-tenths  of  said  real  estate,  and  after  each  and  all  con- 
veyances made  by  deeds  containing  covenants  of  general 
warranty  warranting  the  title  thereto  had  been  placed  of 
record,  he  executed  the  mortgage  sought  to  be  foreclosed  in 
plaintiff's  complaint;  that  plaintiff  loaned  to  said  defendant 
money  to  the  amount  of  $2,500,  the  amount  of  the  note  de- 
scribed in  plaintiff's  complaint  as  having  been  executed  to 
plaintiff,  the  same  being  the  consideration,  and  the  only  con- 
sideration, for  said  loan,  said  loan  being  made  on  the  strength 
of  the  securitj   described  in  said  mortgage  and  the  title 
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thereto  as  shown  of  record ;  that  plaintiff  purchased  the 
other  two  notes  on  the  strength  of  said  security  and  title, 
believing  that  the  same  was  valid  and  binding,  as  shown  of 
record ;  that  he  had  no  knowledge  whatever  of  any  under- 
standing or  misunderstanding  or  agreements  between  de-^ 
fendants  privately,  but  had  only  such  knowledge  of  such 
conveyances  as  appears  of  record,  and  as  is  herein  set  forth ; 
that  he  invested  his  money  in  good  faith  on  his  part.  It  is 
further  averred  that  afterwards,  on  the  29th  day  of  April, 
1887,  said  Charles  F.  W.  Neely,  while  said  mortgage  was 
on  record,  conveyed  said  real  estate  to  said  Mary  A.  Neely, 
that  is  to  say,  he  conveyed  said  seven-tenths  by  warranty 
deed,  except  as  to  said  mortgage ;  that  in  said  deed  of  con- 
veyance there  was  a  special  agreement  between  said  Charles 
F.  W.  and  Mary  A.  Neely  that  she  assumed  the  payment 
of  said  mortgage,  said  stipulation  being  a  part  of  the  con- 
sideration therefor ;  that  said  Mary  A.  Neely  has  not  lived 
upon  said  farm  for  more  than  eight  years  last  past;  that 
eadi  and  all  of  the  children  mentioned  in  said  will  are  more 
than  twenty-one  years  old,  and  none  of  them  are  supported 
by  said  Mary  A.  Neely. 

Plaintiff  also  filed  a  second  paragraph  of  answer  in  gen- 
eral denial. 

The  defendants  demurred  to  the  first  paragraph  of  the  re- 
ply for  want  of  facts,  which  demurrer  was  overruled  and  ex- 
ceptions reserved.  Plaintiff  filed  a  supplemental  complaint, 
after  the  note  for  the  two  thousand  dollars  became  due, 
asking  judgment  for  the  two  thousand  dollars  and  interest. 

There  was  a  trial  and  finding,  and  judgment  for  the  plain- 
tiff against  all  of  the  defendants,  except  Sarah  F.  Russey ; 
the  finding  was  only  for  the  amount  paid  by  the  appellee  as 
indorser,  with  six  per  cent,  interest,  and  not  for  the  eight 
per  cent,  interest  and  attorney's  fees  on  said  notes,  as  stated 
in  the  notes. 

Cyrus  G.  Neely  and  Mary  A.  Neely  filed  a  separate  mo- 
tion for  a  new  trial.     The  other  defendants  against  whom 
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judgment  was  rendered  filed  a  joint  motion  for  a  new  trials 
which  was  overruled  and  exceptions  taken.  The  defendant 
Sarah  F.  Russey  having  judgment  in  her  favor,  we  do  not 
deem  it  necessary  to  consider  any  questfon  in  relation  to  her 
rights  in  the  matter. 

The  complaint)  it  will  be  noticed,  charges  nothing  against 
any  of  the  appellants.  It  is  a  complaint  against  Charles  F.  W. 
Neely  and  his  wife,  and  Mary  A.  Neely,  for  personal  judg- 
ment against  Charles,  and  for  foreclosure  of  the  mortgage 
against  all  of  the  defendants  named  in  the  complaint.  The 
appellants,  on  their  ov/n  motion,  were  made  parties  to  de- 
fend against  the  action.  They  do  not  ask  that  any  aver- 
ments be  made  against  them  in  the  complaint,  and  none 
are  made. 

The  answers  are  pleaded  as  a  defence  to  the  complaint 
against  the  foreclosure  of  the  mortgage.  There  is  no  affirm- 
ative relief  asked.  The  answers  set  out  the  conveyances 
made  by  the  defendants,  and,  if  good,  must  be  so  on  the 
theory  that  the  fee  to  the  real  estate  did  not  vest  in  the 
children  under  and  by  virtue  of  the  will. 

By  the  terms  of  the  will  the  widow  was  given  a  life-estate 
in  the  land,  and  at  her  death  it  was  devised  to  his  children, 
share  and  share  alike;  .the  child  or  children  of  such  as  are 
dead  to  take  the  share  of  their  parent.  It  specially  enjoins 
npoH  the  wife  that  she  should  keep  the  home  farmland  farm 
it  the  same  as  the  testator  would  do  if  still  living.  It  grants 
to  the  executors  the  right  to  sell  any  portion  of  the  estate 
which  may  be  necessary  to  pay  debts,  costs  of  administra- 
tion and  any  sum  to  be  paid  by  the  will,  without  order  of 
court.  The  will,  as  we  construe  it,  vested  in  the  widow  a 
life-estate  and  the  fee  in  the  children,  subject  to  being  di- 
vested only  in  case  a  sale  became  necessary  to  pay  debts^ 
costs  of  administration,  or  any  sum  provided  by  the  will  to 
be  paid.  Jenkins  v.  Compton,  123  Ind.  117;  Levengood  v. 
Hoople,  124  Ind.  27;  Koons  v.  Mellett,  121  Ind.  585. 

The  child r(?n  wero  all  of  age,  and  seven  of  them  conveyed 
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their  interest  iu  the  real  estate^  by  warranty  deed,  to  the 
widow,  and  she  conveyed  the  seven-tenths  to  her  son  Charles 

F.  W.,  by  warranty  deed,  who  conveyed  the  same  to  Cyrus 

G.  Neely  for  a  consideration,  as  stipulated  in  the  deed,  of 
$7,500,  and  he  reconveyed  the  same  back  by  w^arranty  deed, 
naming  the  same  consideration.  Then  Charles  F.  W.  Nee)y 
executed  the  mortgage  in  suit,  and  after  the  execution  of  the 
mortgage  he  reconveyed  the  seven-tenths  of  the  real  estate 
to  his  mother,  the  widow,  and  as  a  part  of  the  consideration 
she  assumed  and  agreed  to  pay  the  mortgage  debt.  There  is 
no  averment  of  knowledge  on  the  part  of  the  mortgagee  as 
to  anv  fraud  or  invaliditv  in  the  deeds.  The  answers  do 
not  plead  any  valid  defence  to  the  foreclosure  of  the  mort- 
gage, and  even  if  they  did,  the  reply  alleges  the  conveyances 
to  have  been  by  warranty  deeds,  in  which  all  the  defendants, 
who  are  appellants,  join,  and  they  are  estopped  from  setting 
up  any  title  to  the  land  against  their  grantees  and  those 
claiming  under  them. 

It  is  well  settled  that  any  subsequently  acquired  title  by  a 
grantor  in  a  warranty  deed  to  the  premises  conveyed  inures 
to  the  benefit  of  the  grantee.  If  the  grantors  in  the  several 
deeds  had  title  at  the  time  of  the  conveyance  it  passed  by 
the  deeds,  or  if  they  acquired  any  afterwards  and  before  suit, 
it  inured  to  the  benefit  of  their  grantees,  and  if  they  have 
not  had  any  title  at  all  to  the  real  estate,  then  they  have  no 
interest  in  the  result  of  the  suit  whereby  they  can  prevent  a 
foreclosure  of  the  mortgage. 

In  any  event,  there  is  no  error  in  the  rulings  upon  the 
pleadings  of  which  they  can  complain.  Nor  is  there  any 
error  in  the  amount  of  the  recovery,  of  which  appellants  can 
complain.  They  having  no  interest  in  the  real  estate,  it  is 
immaterial  to  them  for  what  amount  judgment  was  rendered. 
The  complaint  alleges  the  facts,  and  we  see  no  reason  w^hy 
the  appellee  was  not  entitled  to  judgment  for  the  amount  he 
paid  as  indorser,  with  interest,  even  if  he  had  no  right  of  re- 
covery upon  the  note.     He  was  indorser  on  the  note,  and 
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the  payor  being  insohrent,  he  had  the  right  to  pay  it,  and 
recover  the  amount  paid,  with  interest,  at  least.  We  see  no 
reason  why  the  fact  that  he  had  the  payee  indorse  the  note 
to  him  should  deprive  him  of  the  right  to  recover  the  amount 
actually  paid,  with  interest. 

What  we  have  said  disposes  of  the  case  upon  the  evidence, 
as  the  disposition  of  the  case  upon  the  evidence  depends  upon 
the  construction  placed  upon  the  will,  and  effect  to  be  given 
to  the  deeds. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  4, 1891. 


No.  15,486. 

Vauqhan  V.  The  State. 

CiuiaNAL  Law.— ^nau^  and  Battery  with  Intent  to  KXSL — InformaHm. — 
An  information  charging  that  one  A.,  at,  etc.,  on,  etc.,  "did  then  and 
there  unlawfully,  feloniously,  wilfully,  and  purposely,  and  with  pre- 
meditated malice,  in  a  rude,  insolent,  and  angry  manner,  touch  one  B., 
with  intent  then  and  there,  and  thereby,  her,  the  said  B.,  feloniously, 
wilfully,  and  purposely,  and  with  premeditated  malice,  to  kill  and  mur- 
der," etc.,  contains  a  good  charge  of  assault  and  battery,  with  intent  to 
commit  the  crime  of  murder. 

From  the  Montgomery  Circuit  Court. 

C  Johnston  and  W.  H.  Johnston,  for  appellant. 
A,  G.  Smith,  Attorney  General,  for  the  State. 

Coffey,  J. — This  was  a  prosecution  by  the  State,  in  the 
Montgomery  Circuit  Court,  by  affidvait  and  information 
against  the  appellant  upon  a  charge  of  assault  and  battery 
with  the  intent  to  commit  a  felony.  The  jury  returned  a 
verdict  finding  the  appellant  guilty,  as  charged,  whereupon  a 
motion  in  arrest  of  judgment  was  interposed.  The  motion  was 
overruled  by  the  court,  and  a  judgment  was  rendered  on  the 
verdict  of  the  jury.  The  assignment  of  error  calls  in  question 
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the  correctness  of  the  ruling  of  the  circuit  court  in  overrul- 
ing the  motion  of  the  ap|)ellant  to  arrest  the  judgment. 

The  motion  was  based  upon  the  claim  of  the  appellant 
that  the  information  in  the  cause  does  not  charge  a  public 
offence.  The  information,  omitting  the  formal  parts,  is  as 
follows :  '^  Albert  B.  Anderson,  the  prosecuting  attorney 
for  the. county  of  Montgomery,  gives  the  court  to  understand 
and  be  informed  that  at  and  in  the  county  of  Montgomery 
and  State  of  Indiana,  on  the  10th  day  of  December,  1889, 
one  John  J.  Vaughan  did  then  and  there  unlawfully,  feloni- 
ously, wilfully,  and  purposely,  and  with  premeditated  mal- 
ice, in  a  rude,  insolent,  and  angry  manner,  touch  one  Mary 
M.  Vaughan,  with  intent  then  and  there,  and  thereby,  her, 
the  said  Mary  M.  Vaughan,  feloniously,  wilfully,  purposely, 
and  with  premeditated  malice,  to  kill  and  murder,^'  etc. 

The  contention  of  the  appellant  is,  that  the  information  is 
fatally  defective,  in  that  it  fails  to  charge  that  he  possessed 
the  present  ability  to  commit  the  injury  he  is  charged  with 
intending  to  commit. 

We  do  not  think  such  a  charge  was  necessary.  The  ap- 
pellant is  in  error  in  assuming  that  he  is  charged  with  a 
mere  assault  with  intent  to  commit  a  felony. 

If  such  were  the  charge  against  him,  then  it  would  be  nec- 
essary to  allege  the  present  ability  to  commit  the  injury,  as 
such  language  is  necessary  to  describe  an  assault.  But  the 
appellant  is  charged  with  an  assault  and  battery,  with  the  in- 
tent to  commit  a  felony.  The  assault  and  battery  is  well 
charged,  and  no  allegation  to  the  effect  that  he  possessed  the 
present  ability  to  commit  the  injury  is  necessary  to  a  charge 
of  that  kind. 

This  information,  in  our  opinion,  contains  a  good  charge 
of  assault  and  battery,  with  intent  to  commit  the  crime  of 
murder.  Knight  v.  State,  84  Ind.  73 ;  Hay8  v.  State^  77  Ind. 
450 ;  Keeling  v.  State,  107  Ind.  663. 

Judgment  affirmed. 

FUed  April  8, 1891. 
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188   850 

1 128    16  Johnston  et  ai..  r.  The  State,  ex  rel.  Sefton. 

CoNSTiTUTlONAi,  Law. — Tie  Vote, — ConatUulionality  of  Seelion  4736,  i2.  S. 
1881. — Section  4736,  R.  S.  1881,  which  provides  that  where  an  election 
results  in  a  tie  vote  for  opposing  candidates,  the  judges  of  election  shall 
determine  by  lot  the  person  entitled  to  the  office,  is  not  in  conflict  with 
the  constitutional  provision  that  all  elections  shall  be  by  ballot  (Const., 
Art.  2,  section  13),  and  is  valid. 

Same. — Majiddrnta. — Where  the  judges  of  election,  after  certifying  the  re- 
sult as  a  tie  vote,  adjourn  without  determining  by  lot  the  person  enti- 
tled to  the  office,  they  may  be  com{>elled  by  mandate  to  re-assemble  and 
take  the  action  required  by  law. 

Sam£. — Reluior. — Estoppel. — The  relator  is  not  estopped  to  succesfifully 
urge  his  claim  to  the  office  by  requesting  the  election  officers  not  to  de- 
termine the  result  of  the  election. 

From  the  Decatur  Circuit  Court. 

S.  A.  BonneVy  M.  D.  Tackett,  B,  F.  Bennett,  D.  A.  MyerSy 
and  W.  WoodJUl,  for  appellants. 

J.  K.  Swing,  C.  Ewing,  J,  D.  Miller  and  F.  E,  Gaviuy  for 
appellee. 

Elliott,  J. — Tlie  relator,  Oliver  C.  Sefton,  William 
A.  Williams,  and  James  Parker,  were  candidates  for  the  of- 
fice of  township  trustee.  AlexanderC.  Johnston  was  the  in- 
spector, and  Samuel  T.  Meek  and  John  Foley  were  the  judges 
of  the  election.  At  the  close  of  the  election  the  votes  cast 
were  counted  and  canvassed  bv  the  election  board,  and  it 
was  found  that  the  relator  had  received  eighty-nine  votes, 
Williams  eighty-nine  votes,  and  Parker  two  votes.  The 
election  officers  certified  that  the  relator  and  Williams  had 
received  the  highest  number  of  votes  cast  at  the  election ; 
they  refused,  however,  to  determine  by  lot  which  of  the  two 
candidates  was  entitled  to  the  office,  and,  although  requested 
in  writing,  refused  to  re-assemble  and  determine  which  of 
the  two  candidates,  who  received  the  highest  number  of 
votes,  should  be  declared  entitled  to  the  office  of  township 
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trustee.  Our  statute  provides  that  ^*  If  two  or  more  have 
the  highest  and  an  equal  number  of  votes  for  the  same  office^ 
such  judges  shall,  when  the  result  is  certified,  determine  by 
lot  the  person  entitled  to  the  office ;  and  the  next  day,  the 
inspectors  shall  make  out  and  deliver  to  the  person  elected, 
when  demanded,  a  certificate  for  each  person  elected  to  any 
office  in  said  township,  except  justices  of  the  peace.^'  Sec- 
tion 4736,  R.  S.  1881. 

Assuming  that  the  statutory  provision  quoted  is  valid,  the 
remedy  adopted  by  the  relator  (mandamus)  is  appropriate. 
TlTe  duties  of  election  officers,  when  prescribed  by  statute, 
as  in  this  instance,  are  imperative,  and  performance  may  be 
coerced  by  the  writ  of  mandamus.  Nor  can  the  election  officers 
evade  their  duties  by  adjourning  without  taking  the  action 
required  by  law.  In  discussing  this  question  the  Supreme 
Court  of  Michigan  said,  in  the  case  of  Attorney  Oeneral  v. 
Board,  etc.,  64  Mich.  607,  in  speaking  of  the  members  of 
the  election  board,  that  '^  Until  they  have  done  so,  they 
have  no  right  to  dissolve  their  meeting.  They  can  only  get 
out  of  their  office  by  completing  its  work.  It  would  be 
worse  than  absurd  to  allow  a  board  of  canvassers  to  defeat 
the  popular  will,  and  destroy  an  election,  by  refusing  or 
neglecting  to  do  what  the  law  requires  them  to  do."  The 
cases  are  harmonious  upon  the  proposition  we  have  asserted. 
JSrower  v.  (yBrien,  2  Ind.  423  ;  Kisler  v.  Cameron^  39  Ind. 
488  ;  Moore  v.  Keller,  59  Ind.  152  ;  Staie,  ex  rel.,  v.  Oibbs,  13 
Fla.  55  (7  Am.  R.  233);  Hagerty  v.  Arnold,  13  Kansas, 
367 ;  Lewis  v.  Commissioner  a,  etc,  16  Kansas,  102  (22  Am.  R. 
275);  People,  ex  rel, ,  v.  Schiellein,  95  N.  Y.  124;  State,  ex 
rel.,  V.  Steams,  11  Neb.  104 ;  State,  ex  rel.,  v.  Peacook,  15  Neb. 
442 ;  People,  ex  rel.,  v.  Nordheim,  99  111.  553. 

The  question  upon  which  the  case  hinges  is  whether  the 
statutory  provision  quoted  is  valid.  The  appellants'  counsel 
ingeniously  and  plausibly  argue  that  the  provision  is  in- 
valid for  the  reason  that  it  \^  in  conflict  with  the  constitu- 
Vol.  128.— 2 
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tioual  provision  that  all  elections  shall  be  by  ballot.    Const., 
jirticle  2,  section  13. 

We  can  not  concnr  with  counsel,  that  where  an  election 
is  held  and  results  in  a  tie  vote  for  opposing  candidates, 
the  General  Assembly  may  not  provide  for  determining  the 
right  to  the  ofl&ce  otherwise  than  by  making  provision  for 
another  election. 

Constitutions  are  framed  by  existing  and  organized  society, 
and  are  to  be  construed  with  reference  to  well-known  prac- 
tices and  usages.  State,  ex  reL,  v.  Noble^  118  Ind.  350  (361); 
Durham  v.  State,  ex  reL,  117  Ind.  477  ;  Cooley's  Const.  Linu 
(5th  ed.)  73.  We  know  that  the  practice  of  determiuing  a 
tie  vote  by  lot  prevailed  before  our  Constitution  was  adopted, 
and  it  is  our  duty  to  presume  that  the  framers  of  that  instru- 
ment were  not  ignorant  or  unmindful  of  this  ancient  usage. 
It  is,  therefore,  no  more  than  reasonable  to  hold  that  a  stat- 
ute providing  for  an  election  by  ballot  is  valid,  although  it 
also  provides  for  determining  a  tie  vote  by  lot,  for  the  fram- 
ers of  the  Constitution  may  well  be  deemed  to  have  had  this 
usage  in  view^,  and  to  have  intended  that  it  should  be  re- 
sorted to  in  cases  where  an  election  should  result  in  a  tie  be- 
tween opposing  candidates.  Such  a  statute  as  the  one  be- 
fore us  does  give  the  electors  an  opportunity  to  vote  by  bal- 
lot, and  afiSxes  to  each  vote  all  the  force  it  is  possible  to  as- 
sign it.  In  no  respect  is  the  elector's  right  abridged  or  lim- 
ited ;  all  that  is  done  is  to  provide  that  in  cases  where  the 
electors  fail  to  make  a  choice,  the  choice  may  be  determined 
by  lot  between  the  candidates  who  have  received  the  highest 
number  of  votes.  This  course  gives  to  all  the  votes  cast  full 
weight  and  force,  and  prevents  the  nullification  of  the  elec- 
tion where  a  tie  vote  results.  Unless  there  is  power  in  the 
General  Assembly  to  provide  for  the  determination  of  a  tie 
vote,  an  incumbent  of  an  office  might  hold  far  beyond  his 
term,  since  it  is  conceivable  that  many  elections  might  result 
in  a  tie. 

The  authorities  give  full  support  to  our  assertion  that  the 
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Legislature  may  provide  that  a  tie  vote  shall  be  determined  by 
lot.  Webster  v.  Gilmorey  91  111.  324;  Keeler  v.  Robertson^ 
27  Mich.  116;  People,  ex  reL,  v.  Sutlierland,  41  Mich.  177; 
State  V.  McKinnon,  8  Oregon,  485 ;  State,  ex  rel,,  v.  Wilkin- 
son, 23  Neb.  710;  Hammock  v.  Barnes,  4  Bush,  390. 

We  have  found  no  judicial  decision  conflicting  with  the 
cases  to  which  we  have  referred,  nor  have  we  been  referred 
to  any  by  appellants'  counsel.  The  report  of  the  Congres- 
sional committee,  to  which  we  are  referred,  can  not  be  re- 
garded as  authority. 

While  we  are  satisfied  tttat  no  statute  can  be  upheld  which 
assumes  to  destroy  the  right  of  the  inhabitants  of  a  town- 
ship to  elect  their  own  trustee,  yet  we  are  also  satisfied  that 
where  a  full  opportunity  is  given  them  to  make  a  choice, 
and  they  equally  divide  their  votes,  it  is  within  the  power 
of  the  General  Assembly  to  make  provision  for  determining 
the  result  of  the  election.  Our  Constitution  provides  that 
"  Such  other  county  and  township  officers  as  may  be  neces- 
sary shall  be  elected  or  appointed  in  such  manner  as  may 
be  prescribed  by  law."  Article  6,  section  3.  It  seems  clear 
to  us  that,  taking  this  provision  in  connection  with  the  gen- 
eral one  respecting  elections,  and  combining  them, in  accord- 
ance with  the  principles  to  which  we  have  referred,  the 
General  Assembly  did  not  transcend  its  power  in  enacting 
the  statute  under  consideration. 

Counsel's  argument,  that  the  policy  of  determining  the 
right  to  an  office  by  lot  is  an  evil  one,  might  have  weight 
with  a  legislative  assembly,  but  it  can  have  none  with  the 
courts.  Questions  of  policy  and  expediency  are  legislative, 
and  not  judicial.  Beatiehamp  v.  State,  6  Blackf.  299;  Hed- 
derich  v.  State,  101  Ind.  664,  and  authorities  cited. 

The  appellants'  position,  that  the  relator  can  not  success- 
fully urge  his  claim  to  the  office  for  the  reason  that  he  cre- 
ated an  estoppel  against  himself  by  requesting  the  election 
officers  not  to  determine  the  result  of  the  election,  can  not 
be  defended.     The  duties  of  the  election  officers  were  pre- 
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scribed  by  a  pablic  law^  and  all  the  interested  parties  had 
equal  knowledge^  so  that  no  estoppel  could  possibly  arise. 
But  more  than  this  :  the  public  had  an  interest  in  haying 
the  electign  officers  perform  the  duty  enjoined  upon  them  by 
law^  and  it  was  not  for  the  relator  to  relieve  them  from  that 
duty ;  and  this  they  were  bound  to  know.  School  District, 
V.  Root,  61  Mich.  373. 
Judgment  affirmed. 

MiLLEB,  J.,  did  not  take  part  in  the  decision  of  this  case. 

Filed  April  8,  1891. 
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1^  iHsi  Maebiicd  Woman. — Loan  to. — Suretyship. — Where  a  married  woman  per- 

'          gy  sonally  applies  for  a  loan,  and  the  loan  is  made  in  good  faith  under  the 

163  579  belief  that  the  money  is  for  her  own  use,  and  she  executes  a  mortgage 
IS   mS  upon  her  separate  property  as  security,  her  husband  joining,  such  mar- 

164  403,  ried  woman  is  liable  as  principal,  and  the  fact  that  there  is  a  secret  un- 

derstanding between  the  husband  and  the  wife  that  the  money  is  being 
borrowed  for  the  husband's  use,  and  is  handed  to  him  by  the  wife  as 
soon  as  received,  is  immaterial. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Dams,  for  appellants. 
W.  Neal  and  R.  P.  Neal,  for  appellee. 

McBrude,  J. — This  was  a  suit  by  the  appellee  to  foreclose 
a  mortgage  given  by  appellants,  Louisa  Cummings  and  Hugh 
A.  Cummings,  her  husband,  to  the  appellee.  The  defence 
was,  that  the  debt  which  the  mortgage  was  given  to  secure 
was  the  debt  of  the  husband ;  that  the  mortgaged  property 
was  the  separate  property  of  the  wife,  and  that  she  executed 
the  mortgage  as  his  surety  only. 
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Appellants  assign  as  error  the  overruling  of  a  demurrer 
to  the  complaint.  In  their  brief  they  content  themselves 
with  merely  calling  attention  to  the  error  thus  assigned^  but 
do  not  point  out^  or  attempt  to  point  out,  any  defect  in  the 
complaint.  The  only  other  error  assigned  is  in  overruling 
appellants^  motion  for  a  new  trial.  This  calls  in  question 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the 
court. 

There  is  some  conflict  in  the  evidence.  It  is  clear,  how- 
ever, that  the  money  was  borrowed  by  the  wife.  The  evi- 
dence  also  shows  that,  as  between  the  husband  and  wife,  it 
was  understood  the  money  was  being  borrowed  by  her  for 
him,  and  because  he  had  been  unable  to  borrow  it.  He  had 
applied  to  several  to  loan  him  the  money,  without  success ; 
but  he  had  not  applied  to  the  appellee. 

There  is  evidence  tending  to  show  that  the  appellee  had 
no  knowledge  of  the  understanding  between  the  husband  and 
wife.  The  appellant  testified  that,  as  soon  as  the  money  was 
handed  to  her,  she  handed  it  to  her  husband.  In  this  she 
was  corroborated  by  the  husband  and  their  son.  Appellee 
testified  that  she  had  no  knowledge  of  this,  or  that  the  money 
was  borrowed  for  the  husband. 

The  officer  who  took  the  acknowledgment  of  the  mortgage 
testified  that  he  saw  the  money  paid  by  the  appellee  to  the  . 
appellant,  but  did  not  see  her  hand  it  to  the  husband. 

He  also  testified  that  the  appellant  said  to  him  that  she 
was  borrowing  the  money,  but  expected  to  let  her  husband 
have  a  part  of  it,  and  consulted  him  about  taking  a  chattel 
mortgage  on  the  husband's  furniture  to  secure  her  in  doing 
so.  Of  this  fact  the  appellee  seems  to  have  had  no  knowl- 
edge. 

In  this  State  the  only  restrictions  upon  the  power  of  a  mar- 
ried woman  to  contract  are,  that  she  can  not  make  a  valid 
executory  contract  to  sell  or  mortgage  her  real  estate,  or 
convey  or  mortgage  the  same,  except  by  deed  or  mortgage  in 
which  the  husband  joins,  and  she  can  not  enter  into  any  con- 
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tracts  of  suretyship;  otherwise  she  can  contract  as  freely  as 
if  she  were  anmarried,  and  her  contracts  are  as  binding  upon 
her.  It  can  not  be  doubted  that  one  of  the  principal  rea- 
sons for  the  enactment  of  the  statute  forbidding  married  wo- 
men to  enter  into  any  contracts  of  suretyship,and  making  such 
contracts  void  as  to  them^  was  to  prevent  them  from  squan- 
dering or  encumbering  their  property  as  sureties  for  improv- 
ident husbands.  The  courts  have  rightfully  shown  a  dispo- 
sition to  scan  closely  contracts  where  there  was  reason  to 
suspect  that  the  transaction,  while  in  form  a  contract,  with 
the  wife  as  principal,  was,  in  fact,  an  attempted  evasion  of' 
the  statute,  the  consideration  moving  solely  to  the  husband. 
Where  this  has  been  found  to  be  true,  it  has  uniformly  been 
held  that  the  contract  is  within  the  inhibition  of  the  statute^ 
and  is  void  as  to  the  wife.  Dodge  v.  Kinzy,  101  Ind.  102; 
Vogel  V.  Leichner,  102  Ind.  55 ;  Gupp  v.  Campbell,  103  Ind. 
213;  Brovm  v.  Will,  103  Ind.  71  ;  Allen  v.  Davis,  99  Ind. 
216;  Allen  v.  Davis,  101  Ind.  187;  Orr  v.  White,  106  Ind. 
341 ;  Ward  v.  Berkshire  Life  Ins.  Co.,  108  Ind.  301  ;  Rog- 
ers V.  Union  dent.  Life  Ins,  Co.,  Ill  Ind.  343 ;  Long  v.  Oros- 
son,  119  Ind.  3;  Security  Co.  v.  Arbuckle,  119  Ind.  69; 
Nixon  V.  Whitely,  etc,  Co,,  120  Ind.  360;  Stewart  wBabbs, 
120  Ind.  568  ;  Englerv.  Acker,  106  Ind.  223;  Crooks  v.  Ken- 
nett,  111  Ind.  347;  Miller  v.  Shields,  124  Ind.  166; 
Warey  v.  Forst,  102  Ind.  205. 

While  this  is  true,  it  is,  however,  not  enough  that,  as  be- 
tween the  husband  and  wife,  it  was  understood  that  she  was 
only  pro  forma  the  borrower,  and  that  the  husband  was  to 
receive  the  money.  It  would  open  the  door  to  the  perpe- 
tration of  great  frauds  if  mortgages  were  to  be  declared  void 
simply  because,  as  between  the  husband  and  wife,  it  was  un- 
derstood that  the  money  was  being  borrowed  for  the  hus- 
band's use,  and  was,  in  fact,  at  once  handed  to  and  used  by 
him  for  his  sole  benefit.  Rogers  v.  Union  Gent.  Life  Ins. 
Go,,   supra;  Bouvey  v.    McNeal,    126   Ind.  541;   Ward  v. 
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Berkshire  Life  Ins.  Oo.y  108  Ind.  301.  In  the  latter  case 
it  is  said : 

**  It  is  not  material  that  there  was  a  secret  agreement  be- 
tween the  husband  and  wife,  for  the  appellee  could  not  be 
prejudiced  by  an  agreement  of  which  it  had  no  notice.  The 
question  is,  not  what  facts  were  known  to  the  mortgagors, 
but  what  facts  did  the  appellee  have  knowledge  of,  or  ought 
under  the  circumstances  to  be  charged  with  having  knowl- 
edge of?  It  is  true  that  the  appellee,  having  notice  of  Mrs. 
Ward's  coverture,  was  bound  to  inquire  whether  she  had  capa- 
city to  make  the  contract ;  but  when  reasonable  care  and  dili- 
gence are  exercised,  the  party  contracting  with  a  married 
woman  may  rely  upon  her  representations." 

The  inquiry  above  referred  to  is  whether  she  is  contract- 
ing, or  proposing  to  contract,  as  principal  or  as  surety. 

It  is  only  where  the  lender  is  a  party  to,  or  is  chargeable 
with  knowledge  of,  the  attempted  evasion  of  the  statute 
that  the  contract  is  invalidated.  If  he  in  good  faith  loans 
tlie  money  to  the  wife,  he  can  not  be  affected  by  any  secret 
understanding  between  her  and  her  husband.  The  circum- 
stances may  be  such  that,  as  between  husband  and  wife,  he  is 
the  principal  debtor,  and  she  only  his  surety  ;  but  if  she  has 
personally  applied  for  the  loan,  and  represented  to  the  lender 
that  it  was  for  herself,  and  he,  relying  upon  such  represent- 
ation has,  in  good  faith,  made  the  loan,  she  is,  as  to  such 
lender,  not  a  surety,  but  the  principal  debtor. 

Language  used  in  Voyel  v.  Leichnet^  supra,  and  some  other 
cases  following  it,  may  seem  to  assert  the  proposition  that  in 
all  cases  where  one  has  loaned  money  to  a  married  woman,  the 
burden  of  proof  is  on  the  lender  to  show  that  she  received,  or 
was  to  receive,the  benefit  of  the  loan  ;  or  that  in  the  transaction 
she  was  not  surety.  A  comparison  of  these  cases  with  the 
later  cases  will  show  that  this  is  the  rule  only  where  there 
is  something  about  the  transaction  to  indicate  that  the  debt 
is  apparently,  or  may  be,  the  debt  of  another,  and  not  her 
debt.     This  is  not  the  rule  where  the  transaction  shows  upon 
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its  face  that  it  is  her  separate  contract.  See^  especially, 
Miller  v.  Shields,  supra ;  also,  Long  v.  Crosson,  supra ;  Se^ 
curity  Co.  v.  Arbuckle,  supra. 

In  such  a  case,  if  she  attempts  to  escape  liability  on  the 
ground  that  she  is  only  surety,  she  must  plead  and  prove 
such  fact,  and  the  burden  is  upon  her  to  do  so.  Nor  will 
it  be  enough  for  her  to  show  that,  as  between  her  and  her 
husband,  she  is  only  surety ;  but  she  must  show  that  the 
creditor  either  contracted  with  her  as  surety,  or  that  the  cir- 
cumstances were  such  as  to  charge  him  with  knowledge  of 
such  fact.  Unless  there  is  something  to  put  the  lender  u{)on 
inquiry,  or  suggest  to  him  that  the  husband  is  the  real  bor- 
rower, he  may  as  safely  lend  money  to  a  married  woman  as 
to  her  husband.  The  same  statute,  by  one  section  of  which 
het  contracts  of  suretyship  are  declared  void,  by  another  sec- 
tion provides  that  "  she  shall  be  bound  by  an  estoppel  in  pais, 
like  any  other  person.'^  See  the  last  clause  of  section  5117, 
R.  S.  1881.  Having  by  her  representations  secured  the  loan, 
she  will  be  estopped  to  say  that  the  representations  were  un- 
true, and  that  she  was,  after  all,  only  surety. 

The  fact  that  the  appellant,  as  soon  as  she  received  the 
njoney,  handed  it  to  her  husband,  can  not  affect  the  ques- 
tion. The  witnesses  all  agree  that  after  the  note  and  mort- 
gage were  executed  the  appellee  handed  the  money  to  the 
wife.  The  transaction  was  then  complete,  and  when  the 
money  reached  the  hands  of  the  borrower  she  had  the  right 
to  do  with  it  as  she  wished.  Appellee  had  then  neither  the 
power  nor  the  right  to  interfere  in  any  manner.  She  could 
not  compel  her  to  hand  back  the  money,  nor  could  she  dic- 
tate how  it  should  be  disposed  of.  The  same  statute  which 
limits  the  power  of  a  married  woman  to  convey  or  mortgage 
her  real  estate  gives  her  unrestricted  power  over  her  per- 
sonal estate.     Section  5117,  supra, 

,  Having  borrowed  money,  she  may  give  it  to  her  husband, 
or  to  any  other  person.     Her  dominion  over  her  personal 
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estate  is  as  absolute  as  is  the  dominion  of  the  husband  over 
his. 

We  find  no  error  in  the  record^  and  the  judgment  is  af- 
firmed. 

Filed  April  7, 1891. 


No.  14,786. 

The  Michigan  Mittual  Life  Insurance  Company  v. 

Custer. 

Life  Insubajtoe. — Premium  Overdue  and  Unpaid, —  Validity  of  Brovisum 
Against  Liability, — A  provision  in  a  policy  of  insurance  that  the  in- 
surer shall  not  be  liable  for  a  loss  occurring  while  a  note  given  for 
premium  is  overdue  and  unpaid,  is  valid,  and  exonerates  the  insurer 
from  liability  while  such  delinquency  continues. 

Same. —  Waiver  of  Forfeiture  Ineuired  by  Non-Payment  (^Premium, — A  pro- 
vision in  a  policy  of  insurance  providing  for  the  forfeiture  of  the  policy 
for  non-payment  of  the  premium  is  for  the  benefit  of  the  insurer,  and 
may  be  waived  by  it. 

Sake. — Premium  Note  Overdue. — Extension  of  Time  </  Payment, — Loss  Dur- 
ing Extension, — A  clause  in  a  policy  of  life  insurance  provided  that  if 
any  premium  should  be  settled  by  note,  such  settlement  should  not  be 
deemed  a  payment,  but  only  an  extension  of  the  time  for  the  payment 
of  that  premium ;  and  if  the  note,  or  any  renewal  of  it,  should  not  be 
fully  paid  when  due,  then,  for  any  loss  occurring  while  such  note  re- 
mained due  and  unpaid,  the  insurer  should  not  be  liable,  but  the  whole 
amount  of  the  premium  included  in  such  note  should  be  considered  as 
earned,  and  the  insurer  might  collect  it.  The  insured  failed  to  pay  a 
premium  when  due,  and  gave  his  note  therefor,  due  in  seven  months, 
and  before  this  note  was  due,  the  time  of  payment  was  extended  by  mu- 
tual agreement  five  months,  during  which  five  months  he  died. 

Heldj  that  there  was  a  sufficient  consideration  to  support  the  agreement  to 
extend  the  time  of  payment  the  extra  five  months,  that  it  was  not  a 
mere  indulgence  to  he  maker;  and  that  the  insurer  was  liable  for  the 
loss  occurring  under  such  policy. 

Same. — Proof  of  Extension  of  Note. — Tile  Season. — Where  it  is  alleged  that 
the  note  was  extended  until  the  season  for  the  sale  of  tile  for  a  desig- 


128      25 
131      72 


26  SUPREME  COURT  OF  INDIANA, 

The  Michigan  Mutual  Life  Insurance  Company  v.  Custer. 

nated  year  had  expired,  evidence  of  the  period  constituting  the  tile 
season  is  admissible  to  show  such  extension. 

From  the  Tippecanoe  Circuit  Court. 

W.  S.  Hartman,  W.  H.  Hamelle  and  J,  H.  AdamSy  for  ap- 
pellant. 

P.^8.  Kennedy y  W,  D.  Wallace  and  T.  H,  Riatitie,  for  ap- 
pellee. 

MiLiiEB,  J. — This  action  was  instituted  in  the  court  be- 
low by  the  appellee,  Eliza  A.  Custer,  against  the  appellant, 
the  Michigan^Mutual  Life  Insurance  Company.  The  founda- 
tion of  the  action  was  a  life  policy  issued  by  the  appellant 
upon  the  life  of  Montgomery  T.  Custer,  the  husband  of  the 
appellee. 

In  the  third  paragraph  of  complaint  it  is  averred,  in  sub- 
stance, that  Eliza  A.  Custer  is  the  widow  of  Montgomery  T. 
Custer,  late  of  Montgomery  county,  Indiana  ;  that  appellant, 
the  Michigan  Mutual  Life  Ipsurance  Company,  is  a  foreign 
corporation,  with  its  principal  office  at  Detroit,  Michigan ; 
that  June  2d,  1883,  in  consideration  of  the  payment  of  $57,' 
by  Montgomery  T.  Custer,  the  appellant  executed  a  policy 
of  insurance,  promising  thereby  to  pay  to  him  at  the  expi- 
ration of  thirty-five  years,  the  sum  of  J2,000,  or  in  the  event 
of  his  earlier  death  to  pay  such  sum  to  his  widow ;  that 
Montgomery  T.  Custer  died  at  New  Ross,  Montgomery 
county,  Indiana,  May  9th,  1885,  and  on  June  3d,  following, 
appellee  furnished  appellant  with  proofs  of  death  ;  that  ap- 
pellee and  said  Montgomery  T.  Custer  performed  all  the 
stipulations  imposed  on  them  by  such  contract  of  insurance, 
except  that  Montgomery  T.  Custer  did  not  pay  the  annual 
cash  premium  on  said  policy  of  insurance  due  June  2d,  1884 ; 
that  in  lieu  of  the  payment  of  such  premium  in  cash,  Mont- 
gomery T.  Custer  executed,  and  the  appellant  insurance  com- 
pany accepted,  on  said  day,  a  note  bearing  date  June  2d', 
1884,  for  $57,  due  seven  months  after  date,  bearing  seven 
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per  cent,  interest,  and  payable  to  the  appellant  at  Darling- 
ton,  Indiana. 

In  this  paragraph  it  is  averred  that  about  three  weeks 
prior  to  the  maturity  of  the  premium  note  in  question  the 
appellant  insurance  company,  at  the  request  of  Montgomery 
T.  Custer,  consented  and  agreed  that  the  time  for  the  pay- 
ment of  the  note  should  be,  and  it  then  was,  extended  to 
the  2d  day  of  June,  1885  ;  that  thereupon  the  note  was,  Ijy 
appellant's  agents,  returned  to  appellant's  home  office  at  De- 
troit, where  it  remained  without  demand  of  payment  until 
after  Montgomery  T.  Custer's  death,  and  that  Montgomery 
T.  Custer  relied  on  such  agreement  and  extension  of  time 
until  the  time  of  his  death. 

The  policy  of  insurance  sued  on  and  made  part  of  the  com*- 
plaint,  by  proper  exhibit,  contains  the  following  stipula- 
tion : 

"  3d.  If  the  first  or  any  subsequent  premium  on  this 
policy  shall  be  settled  wholly,  or  in  part,  by  note  or  other 
obligation,  whether  of  the  beneficiary,  the  insured,  or  any 
third  party,  such  settlement  shall  not  be  deemed  a  payment 
but  only  an  extension  of  the  time  for  the  payment  of 
such  premium;  and  if  such  note  or  other  obligation,  or 
any  renewal  thereof,  shall  not  be  fully  paid  when  due,  then 
for  any  loss  occurring  while  such  note  or  other  obligation 
remains  due  and  unpaid,  the  company  shall  not  be  liable,  but 
the  whole  amount  of  the  premium  included  in  such  note  or 
other  obligation  shall  be  considered  as  earned,  and  the  com- 
pany may  collect  the  same." 

A  separate  demurrer  by  the  appellant  was  filed  to  the 
second  and  third  paragraphs  of  complaint,  challenging  the 
sufficiency  of  the  facts  stated  in  each  paragraph  to  constitute 
a  cause  of  action. 

These  demurrers  were  severally  overruled,  and  the  appel- 
lant excepted  to  the  ruling  of  the  court. 

An  answer  was  filed  in  general  denial,  and  two  affirma- 
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tive  paragraphs.  It  is  not  important  to  note  here  thie  con- 
tents of  the  special  paragraphs  of  answer. 

A  demurrer  to  the  second  paragraph  of  answer  was  sus- 
tained, and  appellant  excepted. 

The  cause  was  tried  by  a  jury,  and  a  special  verdict  re- 
turned, upon  which  verdict  judgment  was  entered  in  favor 
of  the  appellee. 

The  errors  assigned  call  in  question  the  rulings  of  the 
court  on  the  demurrers,  and  in  overruling  the  motions  of  the 
appellant  to  require  the  jury  to  retire  for  further  delibera- 
tion, and  to  return  facts  indisputably  proved  at  the  trial ;  for 
a  venire  de  not;o,for  judgment  for  the  appellant  on  the  special 
verdict,  and  for  a  new  trial. 

No  proof  was  introduced  upon  the  trial  to  establish  the 
second  paragraph  of  complaint;  and  the  finding  of  the  jury 
was  adverse  to  the  plaintiff  on  the  matters  therein  set  forth. 

The  second  paragraph  of  answer,  while  addressed  to  the 
whole  complaint,  refers  only  to  matters  contained  in  the  sec- 
ond paragraph ;  and,  therefore,  the  defendant  was  not 
harmed  by  the  overruling  of  the  demurrer  to  the  second 
paragraph  of  complaint,  and  sustaining  the  demurrer  to  the 
second  paragraph  of  answer. 

The  cause  was  tried  on  the  third  paragraph  of  complaint, 
and  the  answer  of  general  denial. 

The  first  question  presented  for  our  consideration  relates 
to  the  suflSciency  of  the  third  paragraph  of  complaint  as  a 
cause  of  action. 

The  objections  pointed  out  to  this  paragraph  are  twofold  : 
1.  That  the  agreement  to  extend  the  time  for  the  payment 
of  the  premium  note,  after  its  maturity,  was  without  consid- 
eration, and  was  a  mere  indulgence  to  the  maker.  2.  That 
the  extension  of  time  was  not  inconsistent  with  a  suspension 
of  the  company's  liability  during  the  time  the  note  remained 
overdue. 

The  appellee  does  not  contend  that  the  agreement  for  an 
extension  was  a  valid,  binding  contract,  but  that  it  consti- 
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tutes  a  waiver  by  the  company  of  the  payment  of  the  note 
at  its  maturity. 

That  a  provision  in  a  policy  of  insurance  that  the  company 
shall  not  be  liable  for  a  loss  occurring  while  a  note  given  for 
premium  is  overdue  and  unpaid,  is  valid  in  law^  and  exoner- 
ates the  insurer  from  liability  while  such  delinquency  con- 
tinues, is  well  established.  It  is  equally  well  settled  that 
the  provision  in  a  policy  of  insurance  providing  for  the  for- 
feiture of  the  same  for  non-payment  of  the  premium  is  for 
the  benefit  of  the  insurer,  and  may  be  waived  by  it.  Home 
Ins,  Co.  V.  Oilman,  112  Ind.  7 ;  Sweetserw.  Odd  Fellows,  etc^ 
Ass^n,  117  Ind.  97;  May  Insurance,  section  360;  Bliss  Life 
Ins.,  section  154. 

The  position  assumed  by  this  court  upon  this  subject  is 
stated  in  Sweetser  v.  Odd  Fellows,  etc.,  Ass^n,  supra,  in  these 
words : 

"  It  is  abundantly  settled  that  an  insurance  company  will 
be  estopped  to  insist  upon  a  forfeiture,  if,  by  any  agreement, 
either  express  or  implied  by  the  course  of  its  conduct,  it 
leads  the  insured  honestly  to  believe  that  the  premiums,  or 
assessments  will  be  received  after  the  appointed  day.  The 
decisions  which  hold  and  enforce  this  view  are  very  numer- 
ous."    And  again  : 

"  Forfeitures  are  not  favored  in  the  law ;  and  courts,  in 
order  to  avoid  the  odious  results  of  a  forfeiture,  are  not  slow 
in  seizing  hold  of  such  circumstancesasmay  have  been  acted 
on  in  good  faith,  and  which  indicate  an  agreement  on  the 
part  of  the  company,  or  an  election,  to  waive  strict  compli- 
ance with  the  conditions  and  stipulations  in  the  policy." 

Applying  these  principles  to  the  allegations  contained  in 
the  complaint  inevitably  leads  to  the  conclusion  that  the 
pleading  is  not  defective  on  account  of  the  first  objection ' 
urged  to  the  same.  It  is  difiicult  to  imagine  a  state  of  facts 
more  likely  to  lead  the  insured  to  believe  that  the  premium 
would  be  received  after  the  time  at  which  it  was  made  paya- 
blc;  and  that  the  company  had  elected  to  waive  strict  com- 
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pliance  with  the  terms  of  the  policy, than  the  agreement  set 
oat  in  the  complaint  for  an  extension  of  time  for  payment. 

We  are  not  satisfied  that  the  agreement  for  an  extension, 
was  without  consideration.  The  contract  of  insurance  en- 
tered into  between  the  insured  and  the  insurer  was  valuable  to 
both  of  the  contracting  parties.  The  insured  desired  to  avail 
himself  of  the  benefits  to  accrue  by  a  continuance  of  the 
same  in  the  future.  The  company  held  his  interest-bearing 
note ;  his  obligation  to  pay  the  future  annual  premiums  de- 
pended upon  the  continuance  of  the  policy  in  force.  Under 
these  circumstances  we  are  of  the  opinion  that  the  agree- 
ment made  before  default  to  extend  the  time  for  the  payment 
of  the  note,  and  thus  keep  alive  the  policy,  was  founded  upon 
a  sufficient  consideration.  In  this  we  are  fortified  by  the 
opinion  of  the  court  in  Homer  v.  Guardian,  etc^  Ins,  Co.,  67 
N.  Y.  478  (483);  Wyman  v.  Phcenix,  etc.,  Ins.  Co.,  119  N. 
Y.  274  (280). 

The  second  objection  to  the  paragraph  under  considera- 
tion is  predicated,  mainly,  upon  the  assumption  that  the  ex- 
tension of  time  averred  in  the  complaint  was  without  consid- 
eration. If  there  was  a  good  and  sufficient  consideration  for 
the  extension  of  time,  then  the  premium  note  was  not,  dur- 
ing the  period  covered  by  the  extension,  overdue,  and  the 
policy  was  continued  in  force  until  the  termination  of  such 
extended  period. 

If,  on  the  other  hand,  the  extension  was,  as  claimed  by  the 
appellant,  a  simple  gratuity,  it  was  none  the  less  a  waiver  of 
the  payment  of  the  note  at  its  maturity,  and  as  the  forfeiture 
was  in  the  nature  of  a  penalty,  and  intended  to  secure  the 
prompt  payment  of  the  note,  the  waiver  of  payment  was  a 
waiver  of  the  right  to  enforce  the  penalty  for  non-payment. 
According  to  the  interpretation  claimed  by  the  appellant,  the 
arrangement  to  extend  the  time  for  the  payment  of  the  note, 
so  far  as  his  rights  under  the  policy  were  concerned,  would 
have  left  him  precisely  in  the  condition  he  would  have  been 
without  an  extension.     It  would  enable  the  company,  under 
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a  show  of  leniency,  to  receive  all  the  benefits  of  the  exten- 
sion, and  yet  remain  in  a  condition  to  repudiate  all  liability 
during  the  same  time.  It  would  enable  the  company,  what- 
ever happened,  to  ''  reap  the  premium  and  escape  the  risk.'' 
Kentucky  Mut  Ins.  Co.  v.  Jenks,  5  Ind.  96. 

The  case  of  Homer  v.  Guardian^  etc.,  Ins.  Co.,  supra, 
was  much  like  this  one.  The  policy  contained  a  stipu- 
lation that  ^^  in  case  the  premium  or  premiums  shall  not  be 
paid  to  said  company  on  or  before  the  time  specified  for  the 
payment  of  the  same,"  the  policy  should  be  forfeited.  Prior 
to  the  time  of  the  maturity  of  a  premium,  the  time  for  its 
payment  was  extended,  and  during  such  extension  the  in- 
jured died.  It  was  claimed  by  the  company  in  that  case,  as 
in  this,  that  the  contract  for  extension  was  void  for  want  of 
consideration,  and  that  the  policy  had  become  forfeited  on 
account  of  non-payment  of  the  premium.  The  court  held 
that  the  company,  having  consented  to  an  extension,  was  es- 
topped to  insist  upon  a  forfeiture,  or  to  allege  that  the  policy 
was  not  continued  in  full  force  and  effect;  that  the  effect 
of  giving  the  extension  was  to  continue  the  policy  and  the 
contract  of  insurance  in  full  force  as  if  there  had  been  strict 
performance  of  the  condition  at  the  day ;  and  liable  only  to 
a  forfeiture  by  non-payment  at  the  time  to  which  perform- 
ance was  deferred. 

In  the  course  of  the  opinion  the  court  says  :  "  It  can  not 
be  intended  from  the  simple  transaction  of  giving  time  for 
payment  of  the  premium — that  is,  giving  credit  instead  of 
exacting  prompt  payment — the  parties  had  in  view  the  con- 
tinuance of  the  contract  merely  to  secure  the  benefit  of  it  to 
the  insurer  by  the  payment  of  the  premium  if  the  peril  in- 
sured against  should  not  happen,  but  in  case  of  the  death 
of  the  insured  before  the  time  should  elapse  for  its  payment 
the  contract  should  be  void  ;  that  is,  that  upon  the  occur- 
rence of  the  event  constituting  the  peril,  indemnity  against 
which  was  the  only  object  and  purpose  of  the  contract,  the 
policy  should  be  of  no  avail.     This  would  be  saying  to  one 
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undertaking  to  pay  in  the  future  for  a  risk  to  commence  in 
prcBsentiy  that  his  life  is  insured  if  he  lives,  but  if  he  dies  he 
is  not  insured." 

The  appellant  cites  the  cases  of  Wall  v.  Home  Ins,  Co.,  36 
N.  Y.  157,  and  Ferebee  v.  N.  C.  Mut.,  etc.,  Ins.  Co.,  68  N.  C. 
11.  The  case  of  Wall  v.  Home  Ins.  Co.,  supra,  is  substan- 
tially overruled  by  the  later  cases  in  that  State,  and  is  ex- 
pressly disapproved  in  the  well-considered  case  of  Phenix 
Ins.  Co.  v.  Tomlinson,  125  Ind.  84.  See,  also,  Sweetser  v.  Odd 
Fellows,  etc.,  Ass^n,  supra. 

We  are  satisfied  that  the  weight  of  authority  is  against 
the  doctrine  of  these  cases. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  third  paragraph  of  complaint. 

It  is  claimed  that  the  court  erred  in  overruling  the  ap- 
pellant's motion  for  judgment  in  its  favor  on  the  special 
verdict. 

The  principal  point  made  under  this  assignment  is  that 
the  finding  in  reference  to  the  extension  of  time  for  pay- 
ment of  the  note  does  not  correspond  with  the  allegations 
of  the  complaint. 

The  allegation  is,  in  substance,  that  the  insured  was  to 
have  until  the  2d  day  of  June,  1885,  to  pay  the  note.  The 
finding  is  that  he  was  to  have  until  he  could  realize,  during 
the  next  tile  season,  money  from  the  sale  of  tile  for  the  year 
1885,  with  which  to  pay  the  note,  and  that  the  season  for 
selling  tile  extended  from  about  the  1st  of  March  to  the 
middle  of  June.  It  is  also  found  that  the  insured  died  on 
the  9th  day  of  May,  1885,  and  that  the  first  demand  for  the 
payment  of  the  note  was  on  the  27th  day  of  May,  written 
and  addressed  to  the  insured  after  his  death. 

The  variance,  if  such  it  was,  between  the  allegations  in 
tlie  pleading  and  the  proof  was  not  material.  Section  391, 
R.  S.  1881.  Looking  to  all  parts  of  the  verdict  and  con- 
struing it  as  a  whole,  we  think  it  appears  that  the  extension 
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included,  at  least^  the  27th  day  of  May^  when  the  demand 
was  made,  which  was  after  the  death  of  the  insured. 

Some  objection  is  made  to  the  finding  upon  the  subject 
of  the  proof  made  of  the  death  of  the  assured.  While  the 
finding  is  not  very  full  and  explicit  upon  this  point,  we 
find,  upon  examination,  that  the  finding  is  almost  in  the  exact 
words  of  the  policy,  requiring  proof.  And  upon  looking 
into  the  evidence  to  see  if  the  merits  of  the  cause  have  been 
fairly  tried  and  determined,  we  find  that  the  company,  at 
the  trial  of  the  cause,  admitted  that  notice  of  the  death  was 
given  to  the  company  in  due  time  and  in  due  form. 

We  have  read  the  evidence  and  find  that  there  is  evidence 
tending  to  sustain  the  verdict  of  the  jury  upon  every  ma- 
terial finding,  and,  under  the  well  established  rule  of  this 
court,  we  can  not  interfere  with  their  verdict. 

The  court  did  not  err  in  permitting  the  appellee  to  read 
in  evidence  the  letter  dated  May  27,  written  by  the  com- 
pany to  the  insured,  and  demanding  payment  of  the  note. 
Such  evidence  was  competent  to  be  considered  by  the  jury 
as  bearing  upon  the  question  of  the  alleged  extension  of  the 
time  for  the  payment  of  the  note.  Neither  do  we  think  the 
<;ourt  erred  in  receiving  testimony  in  reference  to  the  dura- 
tion of  the  tile  season  in  Montgomery  county.  The  ar- 
rangement made  between  Custer  and  the  agents  of  the  com- 
pany was  made  with  reference  to  this  tile  season.  It  was 
not  necessary  that  the  contract  for  extension  should  be  to  a 
precise  date. 

Judgment  affirmed. 

FUed  April  7,  1891. 

Vol.  128. 
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Railroad. — Appropiialion  of  Land  for  Bight  cf  Way, — Meaxure  of  Dam- 
uf/tA. — Evidence, — In  a  proceeding  by  a  railroad  company  to  appropriate 
land  for  its  right  of  way,  it  is  proper  to  prove  the  value  of  the  land 
without  the  road  across  it,  and  its  value  when  divided  by  the  road  into 
parcels,  and  it  is  proper  for  tlie  jury  to  consider  such  evidence  in  assebs- 
ing  the  damages. 

Same. — Appropriaiion  iVoceedtn^s. — JurisdicLion, — The  principal  object  of 
proceedings  to  appropriate  land  for  the  right  of  way  of  a  railroad  is  to 
appropriate  and  acquire  a  title  to  the  land,  and  the  assessment  of  dam- 
ages is  a  mere  incident  to  and  arises  out  of  the  act  of  appropriation  ; 
and  the  Supreme  Court  has  jurisdiction  on  appeal. 

Practice. — Objection  to  Evidence. — Where  part  of  the  answer  of  a  witness 
is  competent,  though  part  is  incompetent,  it  is  not  error  to  overrule  a 
motion  to  strike  out  such  answer. 

From  the  Jackson  Circuit  Court. 

M.  F.  Ihmn  and  6.  G.  Dunriy  for  appellant. 
W.  K,  Marshall,  for  appellee. 

Olds,  C.  J. — The  appellant  filed  its  instrument  of  appro- 
priation with  the  clerk  of  the  Jackson  Circuit  Court,  and 
sought  to  condemn  and  appropriate,  for  its  use,  certain 
lands  of  the  appellee.  Appraisers  were  duly  appointed  to 
assess  such  damages  as  the  appellee  would  sustain  by  reason 
of  such  appropriation.  The  appraisers  made  their  award, 
and  filed  the  same  with  the  clerk  of  said  court.  The  appel- 
lee, at  the  proper  time,  filed  his  exceptions,  claiming  the 
amount  awarded  to  him  was  insuiBcient.  The  cause  was 
tried  by  the  court,  without  the  intervention  of  a  jury,  who 
assessed  the  appellee's  damages  at  $640.  The  appraisers  as- 
sessed his  damages  at  $200. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  and  exceptions  reserved. 

Judgment  for  appellee  for  |640,  from  which  this  appeal  is 
prosecuted. 
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The  alleged  errors  complained  of  and  discussed  relate  to 
the  rulings  of  the  court  on  the  introduction  of  evidence. 

Charles  Leminger,  a  witness  for  appellee,  was  asked  to 
"  state  how  much  the  Swift  land  was  worth  per  acre  before 
the  road  ran  through  it."  The  appellant^  at  the  time,  ob- 
jected, for  the  reason  "  that  it  was  not  the  proper  way  to 
prove  the  market  value  of  the  land,  no  proper  basis  having 
been  laid,  and  as  calling  for  a  mere  opinion."  The  court 
overruled  the  objection,  and  the  appellant  excepted. 

The  witness  answered  that  "it  was  worth  two  hundred 
and  fifty  dollars  per  acre  before  the  road  was  made,  and  now 
the  little  piece  is  worthless  and  the  large  piece  is  worth  two 
hundred  dollars  per  acre." 

As  we  interpret  the  objection  stated  to  the  question,  if  it 
presents  any  objection  which  can  be  considered,  it  is  that 
the  question  was  not  competent,  for  the  reason  that  it  is  in- 
competent to  prove  the  value  of  the  land  before  the  road 
ran  through  it,  for  the  purpose  of  determining  the  amount 
of  damage,  and  for  the  further  reason  that  it  called  for  a 
mere  opinion  of  the  witness.  The  statement  that  *'  no 
proper  basis  having  been  laid  "  can  have  no  definite  appli- 
cation, unless  it  is  intended  as  an  objection  on  account  of  the 
witness  not  having  shown  any  qualification  to  speak  as  to 
its  value,  and  we  do  not  think  it  can  be  interpreted  as  an 
objection  on  that  ground.  If  it  can  be  so  interpreted,  it  is 
not  well  taken,  as  the  witness  had  shown  some  knowledge 
of  the  value  of  lands  in  the  vicinity  and  an  acquaintance 
with  the  particular  land  in  question.  The  phase  of  the  ob- 
jection relating  to  its  not  being  a  proper  method  of  proving 
damages  has  been  settled  by  this  court  adversely  to  tlie 
theory  of  the  appellant,  as  it  has  been  held  that  it  is  proper 
to  prove  by  competent  witnesses  the  value  of  the  land  with- 
out the  road  across*  it,  and  the  value  with  it  divided  by  the 
road  into  parcels,  and  that  it  is  proper  for  the  jury  to  con- 
sider such  evidence  in  assessing  the  damages.     Indianapolis, 
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eic.y  R,  R,  Co.  V.  Pugh,  85  Ind.  279  ;  Indiana^  etc,  R.  W,  Co. 
V.  Allen,  100  Ind.  409. 

The  same  question  is  presented  as  to  the  ruling  of  the  court 
on  objections  to  questions  propounded  to  several  witnesses. 
The  witness,  Mitchell,  stated,  in  answer  to  a  question,  that 
*'  the  little  piece  of  land  is  worthless  now,"  and  added  :  *'  I 
will  not  give  twenty-five  dollars  per  acre  for  it ;  the  large 
piece  is  worth  $200  per  acre."  The  appellant  moved  to 
strike  out  the  answer.  Some  part  of  the  answer  was  compe- 
tent, and  it  was  not  error  to  overrule  the  motion  as  made. 

We  have  examined  all  the  questions  presented.  They,  are 
similar  to  those  already  stated. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

The  appeal  in  this  case  presents  a  question  of  jurisdiction, — 
as  to  whether  or  not,  under  the  Appellate  Court  Act,  ap- 
proved February  28,  1891,  this  court  or  the  Appellate  Court 
has  jurisdiction  on  appeal  of  this  class  of  cases. 

The  proceedings  in  this  case  were  instituted  for  the  purpose 
of  condemning  and  appraising  the  lands  of  the  appellee  to  the 
uses  and  purposes  of  the  appellant,  a  railroad  company,  and 
the  damages  are  assessable  as  a  mere  incident,  and  arise  out 
of  the  act  of  taking  the  land  by  the  company.  Before  the 
passage  of  the  act  referred  to,  by  the  Constitution  and  laws 
of  the  State  the  Supreme  Court  had  exclusive  jurisdiction  in 
all  cases  in  which  an  appeal  would  lie  from  the  circuit  court. 
The  Appellate  Court  is  a  creature  of  the  statute  under  the 
Constitution,  and  derives  such  jurisdiction  only  as  is  given 
to  it  by  the  act  creating  it.  By  that  act  jurisdiction  is  taken 
from  this  court  in  certain  classes  of  cases  and  given  to  the 
Appellate  Court.  The  act  does  not  take  or  attempt  to  take 
from  the  Supreme  Court,  or  to  confer  on  the  Appellate 
Court,  jurisdiction  in  any  cases  relating  to  real  estate,  ex- 
cept in  "  actions  between  landlord  and  tenant  for  the  re- 
covery of  the  possession  of  the  leased  premises,"  and  by  this 
provision  of  the  act  it  can  not  be  contended  that  jurisdiction 


NOVEMBER  TERM,  1890.  37 

The  Evansville  and  Richmond  Railroad  Company  v.  Swift. 

in  cases  of  the  character  of  the  one  at  bar  was  taken  ^  or  at- 
tempted to  be  taken,  from  the  Supreme  Court  and  given  to 
the  Appellate  Court.  The  only  other  language  used  in  the 
section  of  the  statute  relating  to  jurisdiction  that  could  have 
any  bearing  upon  the  question  is  the  words,  ''All  cases 
for  the  recovery  of  money  only  where  the  amount  in  contro- 
versy does  not  exceed  one  thousand  dollars."  The  amount 
recovered  by  the  appellee  in  this  case  did  not  exceed  one 
thousand  dollars  ;  but  is  the  action  for  money  only  ?  Cer- 
tainly not.  It  is  by  virtue  of  the  proceedings  that  the  com- 
pany acquires  the  title  to  and  the  right  of  way  so  taken  and 
appropriated,  and  the  damages  assessed  are  such  as  the 
owner  sustains  by  reason  of  such  appropriations.  Sections 
3906  and  3907,  R.  S.  1881. 

It  is  by  virtue  of  the  proceedings  that  the  railroad  company 
acquires  title,  and  the  gist  of  the  action  is  to  acquire  title, 
and  the  damages  arise  by  reason  of  the  title  passing  from  the 
original  owner  to  the  railroad  company.  In  such  proceed- 
ings the  owner  of  the  land  has  a  right  to  question  the 
legality  of  the  proceedings  to  appropriate.  If  illegal  the 
company  could  acquire  no  title,  and  in  so  far  as  the  question 
of  title  is  involved  the  Appellate  Court  could  have  no  juris- 
diction. The  Supreme  Court  having  jurisdiction  in  so  far 
as  the  proceedings  involved  the  right  to  take  the  real  estate, 
it  likewise  takes  jurisdiction  of  the  whole  case,  for,  as  stated 
in  the  case  of  Ex  parte  Sweeney,  126  Ind.  583,"  It  is  an  ancient 
rule,  illustrated  by  many  cases,  that  if  a  court  obtains  juris- 
diction for  one  purpose  it  will  retain  it  for  all  purposes." 

In  the  case  of  Parket*  v.  Indianapolis  Nat* I  Bank,  126  Ind. 
595,  it  was  held  that  the  Appellate  Court  had  jurisdiction 
of  an  application  to  set  aside  a  judgment,  rendered  upon  de- 
fault, for  less  than  $1,000.  The  original  judgment  being 
rendered  in  a  case  in  which  the  Appellate  Court  had  juris- 
diction, it  retained  it  for  all  purposes,  even  to  the  extent  of 
drawing  to  it  jurisdiction  in  an  application  under  a  pro- 
vision of  the  statute  to  set  aside  the  judgment. 
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This  being  a  proceeding  to  appropriate  real  estate  for  the 
uses  of  the  company,  the  principal  object  of  the  proceedings 
was  to  appropriate  and  acquire  a  title  to  the  land,  and  the 
assessment  of  damages  grows  out  of  the  appropriation,  and 
the  Supreme  Court  has  jurisdiction  on  appeal.  ^ 

The  judgment  is  affirmed,  with  costs. 

FUed  April  8, 1891. 


No.  14,651. 

Sumner  et  al.  v.  Dabnell. 

ite   Ml 

i»  »47|         Deed. — Ckmdiiion  SubsequeTil. — Sufficiency  lo  Defeat  Estate. — Aiding, — A  con- 
i^  1^1  dition  subsequent  that  will  defeat  an  estate  created  by  a  deed  must  be 

fairly  expressed  in  the  deed  itself.    The  words  used  must  create  the 
condition.    The  court  will  not  supply  it,  if  the  parties  fail  to  express  it. 
Same. — Condition  mwi  be  Olearly  Stated. — A  condition  may  be  created  by 
any  words  which  show  clear,  unmistakable  intention  on  the  part  of  a 
grantor  to  create  an  estate,  or  condition,  regard  being  had  to  the  whole 
of  the  deed  in  which  they  occur.    The  word  ^^  condition '*  need  not  be 
used,  but  words  importing  a  condition  must  be  used,  or  plainly  inferred 
from  the  instrument  and  the  existing  facts. 
Same. — County  Seat. — Removal.  ^Rtvemxm  of  Land  Conveyed  to  Secure  Loca- 
tion of. — In  1816  the  Legislature  moved  thecounty  seat  of  Wayne  county 
from  Salisbury  to  Centreville,  where  it  remained  until  1874,  when  it 
was  removed  to  Richmond.     In  1819  the  owner  of  certain  land  situated 
in  Centreville,  in  consideration  of  the  seat  of  justice  having  been  per- 
f  manently  established  in  Centreville,  and  for  no  other  consideration, 

conveyed  it  to  A,  B,  and  C,  by  name,  the  commissioners  of  the  county, 
"  and  their  successors  in  office,  for  the  use  of  said  county.'^ 
Heldy  that  this  was,  in  effect,  a  conveyance  to  the  county,  and  not  to  them 
as  trustees  for  the  county  ;  that  the  grantor  had  received  a  sufficient  con- 
sideration for  the  conveyance  from  the  presumed  benefit  he  derived 
from  the  location  of  the  county  seat  at  Centreville  from  1819  to  1874, 
and  that  the  land  conveyed  did  not  revert  to  the  grantor  or  his  heirs 
when  the  county -seat  was  removed  to  Richmond. 

Prom  the  Wayne  Circuit  Court. 

J.  B,  Julian  and  J.  F.  JuliaUj  for  appellants. 
H,  C  Fox  and  J,  F,  Bobbins,  for  appellee. 


NOVEMBER  TERM,  1890.  39 

Samner  et  al,  v.  Darnell. 

Miller^  J. — This  was  an  action  by  the  appellants  against 
the  appellee  to  recover  certain  real  estate  in  Centreville, 
Wayne  county.  The  complaint  was  in  four  paragraphs.  A 
demurrer  was  sustained  to  the  second  paragraph,  and  the 
cause  was  put  at  issue  by  an  answer  in  denial. 

The  errors  assigned  in  this  court  relate  only  to  the  over- 
ruling of  a  motion  made  by  the  appellants  for  a  new  trial, 
and  to  exceptions  to  the  conclusions  of  law  upon  the  special 
findings  of  fact. 

The   motion   for  a  new  trial  was   predicated  upon  the 

alleged  insufiSciency  of  the  evidence  to  sustain  the  finding. 

We  have  read  the  evidence  carefully  and  find  that  it  fully 

and  without  conflict  sustains  the  finding  of  facts  made  by  the 
court. 

The  special  finding,  omitting  the  descri[)tion  of  real  estate, 
is  as  follows,  viz. : 

"  Having  been  requested  by  the  plaintiffs  in  said  cause  to 
make  a  special  finding  of  facts  herein,  and  conclusions  of 
law  thereon,  now  find  that  William  Sumner  was  a  resident  of 
Centreville,  Wayne  county,  Indiana,  from  the  year  1813  to 
the  year  1840,  at  which  last  named  date  he  removed  to 
Hamilton  county,  Indiana,  where  he  died,  intestate,  in  the 
year  1868;  that  he  left  surviving  him,  as  his  sole  heirs,  four 
children,  the  plaintiffs  in  this  suit,  and  Thomas  Sumner,  who 

died  in  1883,  leaving  surviving  him, Sumner,  his  wife ; 

that  between  the  years  1813  and  1820  the  said  William  Sum- 
ner was  the  owner  in  fee  simple  of acres  of  real  estate  in 

the  town  of  Centreville,  and  in  the  vicinity  thereof,  and  was 
interested  in  the  development  of  the  town  ;  that  prior  to  the 
year  1816  the  county-seat  of  said  Wayne  county  was  fixed  at 
Salisbury,  and  subsequently,  by  an  act  of  the  General  Assem- 
bly of  the  State  of  Indiana,  approved  December  21st,  1816,  it 
was  enacted  that  from  and  after  the  1st  day  of  August,  1817, 
the  seat  of  justice  in  and  for  said  county  should  bo  removed 
to  and  permanently  fixed  in  the  town  of  Centreville,  in  said 
county,  and  on  the  1st  day  of  August,  1817,  said  seat  of  jus- 
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tice  was^  pursuant  to  said  act,  removed  to  said  town  of  Ceu- 
treville ;  that  afterwards,  to  wit,  on  the  18th  day  of  May, 
1819,  the  said  William  Sumner,  being  the  owner  of  the  fol- 
lowing real  estate,  to  wit :     (  *     *     *  ),  did,  in  considera* 
tion  of  the  seat  of  justice  having  been  permanently  estab- 
lished   in   the    town   of  Centreville,  within   and    for   said 
county,  and  for  no  other  consideration,  execute  to  Thomas 
J.  Worman,  Enos  Grave  and  Beah  Butler,  the  commission- 
ers of  said  county,  and  their  successors  in  office,  for  the  use 
of  said  county  forever,  a  warranty  deed  for  the  same ;  that 
said  deed  was  duly  recorded  on  the  18th  day  of  May,  1819, 
in  the  recorder's  office  of  said  Wayne  county,  Indiana^  in 
deed  record  "  B,"  page  140;  that,  on  the day  of  Au- 
gust, 1820,  the -new  court-house  at  Cen treville  was  com- 
pleted and  accepted  by  the  said  county  commissioners  of 
said  county,  and  by  them  taken  possession  of,  and  on  said 
date  they  consented  to  be  entered  their  approval  and  ac- 
ceptance of  the  deed  of  said  William  Sumner  of  May  18th, 
1819,  in  the  record  of  their  proceedings  of  said  date  in  the 
following  words,  to  wit:  *  William  Sumner  produced  a  deed 
for  the  public  square  in  the  town  of  Centreville,  given  by 
said  Sumner  and  wife  to  and  for  the  use  of  Wayne  county^ 
which  deed  was  recorded  in  Book  B,  page  140,  which  deed 
was  approved  and  accepted  by  the  board ; '  that  said  real 
estate,  so  conveyed  by  the  said  Sumner  and  wife  to  said 
county  commissioners,  was  thenceforward  continuously  used 
by  said  county  for  the  purpose  of  a  public  square  until  the 
year  1873,  at  which  date  the  county-seat  was  removed  from 
said  town  of  Centreville  to  the  city  of  Richmond ;  that  on 
the    7th  day  of  March,   1874,  the  commissioners   of  said 
county,  for  a  valuable  consideration,  sold  and  conveyed  the 
west  half  of  the  same  to  one  Sabra  Jones,  which  deed  was 
recorded  in  the  recorder's  office  of  Wayne  county,  Indiana,  in 
deed   record  59,  page  480,  and,  on  the   15th  day  of  June, 
1874,  for  a  valuable  consideration,  they  sold  and  conveyed 
the  east   half  of  the  real  estate  to  the  said  Sabra  Jones, 
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which  deed  was  recorded  in  the  recorder's  oflBce  of  Wayne 
county^  Indiana^  in  deed  record  59,  page  478 ;  that  said 
Sabm  Jones  took  possession  of  said  real  estate  on  said  dates^ 
respectively,  and  that  after  various  transfers  by  deeds  duly 
executed  and  recorded,  the  following  part  of  the  real  estate 
included  in  the  land  conveyed  by  said  William  Sumner  to 
the  said  county  commissioners,  by  deed  of  May  18th,  1819, 
was  conveyed,  on  the  4th  day  of  March,  1884,  to  defendant, 
William  J.  Darnell,  who  now  holds  possession  of  the  same ; 
that  said  deed  was  duly  recorded  in  the  recorder's  oflBce  of 
said  Wayne  county,  Indiana,  in  deed  record  No.  80,  at 
page  121 ;  that,  prior  to  the  commencement  of  this  suit, 
the  plaintiffs  demanded  of  the  defendant  the  possession  of 
the  same;  and  as  a  conclusion  of  law  on  the  foregoing 
finding  of  facts  the  court  finds  for  the  defendant/' 

Proper  exceptions  were  taken  to  the  foregoing  conclusions 
of  law  by  the  plaintiffs,  and  this  presents  for  our  considera- 
tion the  question  discussed  by  counsel  in  their  elaborate 
briefs. 

The  conclusions  of  law  deduced  by  the  court  from  the 
special  findings  are  assailed  upon  several  different  grounds,one 
of  which  is  the  claim  that  inasmuch  as  the  deed  was  to 
"  Thomas  J.  Worman,  Enos  Grave  and  Beah  Butler,  com- 
missioners of  Wayne  county,  and  their  successors  in  office, 
for  the  use  of  said  county  of  Wayne,"  it  gave  to  the  com- 
missioners the  legal  title,  to  hold  as  trustees,  and  limited 
the  county  to  the  mere  use  of  the  premises,  and  that  by  the 
removal  of  the  county-seat  the  use  was  lost  and  forfeited, 
and  the  title  vested  eo  instanti  in  the  grantor  or  his  heirs. 

As  we  construe  the  grant,  it  was  in  legal  effect  and  con- 
templation a  conveyance  to  the  county.  Nothing  in  the 
language  used  indicates  a  design  on  the  part  of  the  grantor 
to  vest  the  legal  title  in  the  commissioners,  and  their  suc- 
cessors, as  individuals  to  act  as  trustees,  rather  than  as  the 
agents  of  the  county,  or  to  impose  upon  them  any  duties  or 
obligations  other  than  those  required  of  them  as  public  offi- 
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cers.  The  statute  in  force  at  that  time  did  not,  as  does  the 
present  one,  designate  the  corporate  name  and  style  to  be 
assumed  by  boards  of  commissioners  (act  approved  Decem- 
ber 17,  1816),  and  the  form  used  in  this  deed  was,  at  that 
time,  commonly  used  in  conveying  property  to  corporations 
and  quasi  corporations  in  this  State.  It  is  significant,  also, 
that  the  entry  made  upon  the  county  records  by  the  board 
of  commissioners,  in  accepting  the  deed,  was  for  a  deed  "  to 
and  for  the  use  of  Wayne  county/'  See,  also,  Carder  v. 
Board f  etc,y  16  Ohio  St.  353 ;  Hayward  v.  Davidson,  41  Ind. 
212. 

Another  position  taken  by  the  appellants  is  stated  in  their 
brief  as  follows : 

*'But  this  is  not  all  we  rely  upon.  The  total  failure  of 
the  consideration  of  the  Sumner  deed  itself  worked  a  loss  of 
the  county's  claim  and  gave  to  the  Sumner  heirs  the  right 
to  assert  their  title  to  the  square,  independent  of  the  con- 
dition subsequent." 

No  authority  is  cited  iu  support  of  this  position,  and  w^e 
know  of  none  that  will  sustain  it.  The  duration  or  sta- 
bility of  the  title  to  land  does  not  ordinarily  depend  upon 
the  certainty  or  stability  of  the  consideration  paid  for  it. 
But,  independently  of  the  legal  question  involved,  the  find- 
ing informs  us  that  the  county-seat  remained  at  Cen- 
treville  from  the  1st  day  of  August,  1817,  until  the  year 
1873,  long  after  the  grantor  had  removed  from  the  county. 
We  may  reasonably  suppose  that,  if  the  location  of  the 
county-seat  at  Centrcville  was  of  advantage  to  the  grantor, 
he  must  have  received  some  of  the  benefits  during  the  half 
century  it  remained  there,  and  that  consequently  there  was 
not  an  entire  failure  of  consideration.  Hunt  v.  Beeson,  18 
Ind.  380;  Jeffersonville,  etc,  R,  R.  Co.  v.  Barbour^  89  Ind. 
375. 

The  remaining,  and  principal,  contention  of  the  appel- 
lants is,  that  the  conveyance  of  the  land  to,  or  for,  the  use 
of  the  county  was  conditioned  on  the  seat  of  justice  of  Wayne 
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ooanty  remaining  permanently  at  Centreville,  and  that  its 
removal  to  Richmond  caused  the  land  to  revert  to  the  ap- 
pellantSy  as  the  heirs  of  the  grantor. 

The  rule  of  strict  construction  applicable  to  conditions 
subsequent,  usually  expressed  in  the  words,  "Conditions 
subsequent  are  not  favored  in  law,  and  are  construed 
strictly,''  is  elementary,  and  does  not  require  the  citation  of 
authorities. , 

A  condition  subsequent  that  will  defeat  an  estate  created 
by  a  deed  must  be  fairly  expressed  in  the  deed  itself.  The 
words  used  must  create  the  condition.  The  court  will  not 
supply  it,  if  the  parties  fail  to  express  it.  The  rule  is  stated 
in  2  Dev.  Deeds,  as  follows :  "  Section  976.  Parol  Con- 
dition.— Aside  from  the  question  of  a  reformation  of  a  deed 
in  cases  where  clauses  have  been  omitted  bv  mistake,  it  is 
certain  that  in  an  action  to  recover  property  conveyed  by 
deed  on  the  ground  that  a  condition  on  which  it  was  made 
has  not  been  performed,  the  deed  must  speak  for  itself,  and 
a  condition  can  not  be  engrafted  upon  a  deed  absolute  in 
form  by  parol  evidence.  The  engrafting  of  a  contempora- 
neous condition  on  a  deed  will  in  a  proper  action  be  allowed 
only  on  clear  evidence  of  fraud,  accident,  or  mistake." 

A  condition  may  be  created  by  any  words  which  show 
clear,  unmistakable,  intention  on  the  part  of  a  grantor  to 
create  an  estate  on  condition,  regard  being  had  to  the  whole 
of  the  deed  in  which  they  occur.  The  word  "condition" 
need  not  be  used,  but  words  importing  a  condition  must  be 
use(},  or  plainly  inferred  from  the  instrument  and  the  exist- 
ing facts.  Tiedemau  Real  Property,  section  272;  Larahee 
v.  Carletoiiy  53  Maine,  211 ;  Rawson  v.  Inhabitants,  etc,  7 
Allen,  125  ;  Packard  v.  Ames,  16  Gray,  327  ;  Episcopal,  etc, 
V.  Appleton,  117  Mass.  326  ;  Paschall  v.  Passmore,  15  Peun. 
St.  295  ;•  Wier'  v.  Simmons,  55  Wis.  637  ;  Raley  v.  County  of 
Umatilla,  15  Ore.  172  ;  2  Wash.  Real  Prop.  (5th  ed.)  2. 

It  appears  from  the  finding,  supra,  that  in  the  year  1816, 
the  General  Assembly  passed  an  act  fixing  the  seat  of  justice 
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for  Wayne  county  permanently  at  Centreville  from  and  after 
the  1st  day  of  August,  1817;  and  that  pursuant  to  the  act, 
on  that  day,  it  was  removed  to  Centreville ;  that  afterward^ 
on  the  18th  day  of  May,  1819,  the  lands  in  controversy  were 
conveyed,  by  a  general  warranty  deed,  to  the  commissioners 
"  for  and  in  consideration  of  the  seat  of  justice  having  been 
permanently  established  in  the  town  of  Centerville,  within 
and  for  said  county  *  *  *  f^^  ^.j^^  ^^^  of  said  county  of 
Wayne." 

No  other  words  from  which  any  condition,  limitation  or 
right  of  re-entry  by  the  grantor  or  his  heirs  are  expressed 
in  the  conveyance,  or  in  the  subsequent  entry  made  by  the 
board  of  commissioners  accepting  the  deed. 

The  cases  cited  by  appellants'  attorneys,  and  principally 
relied  upon  to  show  that  this  deed  was  conditioned  on  the 
seat  of  justice  remaining  at  Centreville,  will  be  examined  in 
their  order.  The  first  one  is  Stanley  v.  Ooft,  6  Wall.  119 
(163).  This  was  an  action  to  recover  for  breach  of  con- 
dition a  tract  of  land  devised  by  the  plaintiff's  ancestor  to 
an  ecclesiastical  society  in  which  the  property  was  de- 
vised to  the  society  " '  to  be  and  remain  to  the  use  and 
benefit  of  said  Second  or  South  Society  and  their  successors 
forever.'  Then  comes  the  condition  or  limitation  upon  the 
devise :  ^  Provided,  That  said  real  estate  be  not  ever  here- 
after sold  or  disposed  of,  but  the  same  be  leased  or  let,' "  etc. 

The  court  held  that  there  was  not  a  condition  subsequent, 
using  these  words:  "Our  conclusion  is,  that  the  construc- 
tion urged  by  the  plaintiffs,  of  the  will,  importing  a  »con- 
dition,  a  breach  of  which  forfeits  the  devise,  is  not  well 
founded." 

The  next  case  cited  is  Hunt  v.  Beeson,  supra.  In  this 
case  a  lot  was  donated  by  the  proprietor  of  a  town  for  a 
"  tan-yard,"  and  was  used  as  such  from  1834  to  1868.  The 
court  held  that  it  was  donated  upon  a  condition  subsequent, 
the  condition  evidently  being  the  erection  of  a  tan-yard  on 
the  lot,  and  not  the  perpetual  maintenance  of  the  same,  for 
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the  court  held  that  the  condition  was  fully  performed,  and 
that  the  property  did  not  revert  upon  its  subsequent  sale 
and  appropriation  to  other  purposes. 

The  case  of  Indianapolis,  etc.,  R.  M\  Co.  v.  Hood,  66  lud. 
580,  was  a  conveyance  of  some  lots  to  the  company  "  for  a 
site  for  the  depot  of  said  railroad  at  Peru,  *  *  *  to  have 
and  to  hold  the  premises  *  *  *  fo7*  the  purposes  aforesaid.^^ 
The  statement  of  the  use  and  condition  was  much  stronger 
than  is  contained  in  the  deed  under  consideration,  and  it 
does  not  support  the  position  of  the  appellants.  We  do  not 
feel  called  upon  to  extend  the  rule  in  favor  of  conditions 
subsequent  beyond  that  indicated  in  this  case. 

The  case  of  Scott  V.  Stipe,  12  lud.  74,  is  not  well  reported, 
but  as  explained  in  Scantl'm  v.  Garvin,  46  Ind.  275,  does  not 
sustain  the  appellants'  contention,  for  it  is  said  that  the 
grant  was  upon  condition  that  a  church  should  be  erected 
on  the  lot,  and  that  it  should  "  forever  thereafter  be  used 
as  a  house  of  worship."  Also,  see  Cook  v.  Leggett,  88  Ind. 
211. 

The  case  of  Warren  v.  Mayor ^  etc.,  22  Iowa,  351,  was  a 
suit  by  the  grantor  who  dedicated  land  for  a  ^'public  square," 
to  enjoin  the  city  from  leasing  or  selling  the  same.  The 
case  is  not  in  point. 

In  Henderson  v.  Hunter,  59  Pa.  St.  335,  the  condition  ex- 
pressed in  the  grant  to  a  church  was  "  so  long  as  they  use 
it  for  that  purpose,  and  no  longer,  and  then  to  return  back 
to  the  original  owner." 

We  are  unable  to  find  that  any  of  the  cases  cited  by  ap- 
pellants sustains  their  theory  of  this  case. 

In  Heaston  v.  Board,  etc.,  20  Ind.  398,  the  conveyance 
was  to  "  the  board  of  trustees  of  the  County  Seminary  of 
Randolph  county,  and  their  successors  in  office  forever, 
to  have  and  to  hold  the  premises  aforesaid,  with  all  the  ap- 
partenapces,  to  the  only  proper  use,  benefit  and  behoof  of 
said  *  board  of  trustees  for  the  use  of  said  seminary  forever.' " 
It  was  claimed  that  this  created  a  condition  subsequent,  and 
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that  the  premises  having  ceased  to  be  used  as  a  seminary, 
the  grantor  was  to  recover  the  land.  The  court  held  that  the 
corporation  received  an  unconditional  title,  which  was  not 
defeated  by  the  alleged  failure  to  use  the  premises  for  the 
purposes  of  a  seminary,  or  by  using  it  for  other  purposes ; 
that  there  was  nothing  in  the  deed  that  imported  a  condition, 
and  that  if  the  grantor  intended  that  the  property  conveyed 
should  only  be  used  for  a  seminary  edifice,  or,  in  case  it 
should  be  used  otherwise,  that  the  estate  should  be  forfeited 
and  revert,  the  condition  should  have  been  expressed  or 
fairly  implied. 

In  Seebold  v.  Shitler,  34  Pa.  St.  133,  land  upon  which  a 
court-house  and  jail  had  been  erected  was  conveyed  to  the 
commissioners  by  name,  and  their  successors  in  office,  '^  in 
trust  for  the  use  of  the.  said  county,  in  fee  simple."  The 
county  was  subsequently  divided,  the  seat  of  justice  re- 
moved, and  trustees  appointed  to  sell  the  lots.  Held,  that 
there  was  no  reverter. 

In  Adams  V.  County,  etc.,  11  111.  336,  a  land  owner  pro- 
posed that  if  the  county-seat  should  be  located  at  Pottsville 
he  would  give  land  for  a  court-house  and  other  county 
purposes.  The  proposition  was  accepted,  and  the  General 
Assembly  passed  *'  an  act  to  locate  permanently  the  seat  of 
justice  of  Logan  county,"  and  it  was  located  at  Postville. 
Subsequently  the  county-seat  was  removed.  It  was  held 
that  the  grantor  was  without  remedy.  The  suit  was  to  re- 
cover the  money  rather  than  land,  but  it  was  held  that  the 
deed  was  unconditional. 

In  Harris  v.  Shaw,  13  111.  456,  land  was  conveyed  to 
commissioners,  by  name,  and  their  successors  in  office,  for 
the  use  of  a  county  forever,  in  consideration  of  one  dollar, 
and  that  the  county-seat  had  been  located  on  the  premises. 
The  county-seat  was  afterwards  removed,  and  the  grantor 
sued  to  recover  the  land.  It  was  held  that  there  was  no 
oondition  and  that  he  could  not  recover. 

The  citation  of  authorities  to  this  effect  might  be  greatly 
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extended,  but  we  will  only  refer  to  the  following:  Raley  v. 
Goiinty  of  Umatilla,  supra  ;  City  of  Portland  v.  Terwilliger,  16 
Ore.  465  ;  Coffin  v.  City  of  Portland,  16  Ore.  77  ;  First  M.  E. 
Ohwrch  V.  Old  Golumb'ia,  etc.,  Co.,  103  Pa.  St.  608 ;  Paschall 
V.  Passmore,  15  Pa.  St.  307;  Rawson  v.  Inhabitants^  etc.,  7 
Allen,  125 ;  Packard  v.  Ames,  16  Gray,  327 ;  Crane  v.  Inhabi- 
tants, etc.,  135  Mass.  147;  Sohier  v.  Trinity  Church,  109 
Mass.  1;  Board,  etc.,  v.  PaUerson,  56  111.  Ill;  iati7«  v. 
Hyde,  39  Wis.  345 ;  PTier  v.  Simmm^s,  55  Wis.  637 ;  Brown 
V.  Caldwell,  23  W.  Va.  187  ;  Southard  v.  Cfew^raZ  i2.  £.  Cb., 
2  Dutch.  13 ;  Barrie  v.  Smith,  47  Mich.  130 ;  Gage  v.  aScAoo/ 
District,  64  N.  H.  232 ;  Po^c  v.  Palmer,  48  N.  H.  385 ;  Mor^ 
rillv.  Wabash,  etc.,  E.  W.  Co.,  96  Mo.  174;  Thoj-nton  v. 
Trammell,  39  Ga.  202. 

It  is  questionable  whether  the  appellants  would  be  en- 
titled to  a  recovery  if  the  deed  contained  a  condition  subse- 
quent. 

It  appears  from  the  finding  that  the  county-seat  remained 
at  Centreville  from  1817  to  1873,  a  period  of  fifty-six  years, 
and  that  this  suit  was  brought  more  than  seventy  years  after 
the  location  of  the  seat  of  justice  at  Centreville.  It  may 
fairly  be  presumed  that  the  grantor,  at  the  time  he  executed 
the  deed  to  the  commissioners,  owned  other  property,  the 
value  of  which  he  expected  would  be  enhanced  by  the  loca- 
tion of  the  county-seat,  or  that  he  had  other  interests  to  be 
subserved  thereby.  If  so,  we  may  also  infer  that  he  re- 
ceived, during  his  lifetime  and  while  a  resident  of  Wayne 
county,  the  substantial  benefit  of  his  donation. 

In  Hunt  V.  Beeson,  18  Ind.  380,  it  was  held  that  the 
maintenance  of  a  tan-yard  for  the  period  of  twenty-four 
years  was  a  substantial  compliance  with  the  condition  con- 
tained in  the  conveyance. 

In  Mead  v.  Ballard,  7  Wal.  290,  a  conveyance  upon  a  con- 
dition that  an  institute  ^^  shall  be  permanently  located  upon 
said  lands,'^  was  complied  with  by  the  location  of  the  insti- 
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tution  thereou  August  9th^  1848^  and  its  remainiDg  there 
until  1857. 

In  Jefftrsonmlle,  etc,  li.  R,  Co.  v.  BarbouVy  89  Ind.  375, 
the  use,  for  thirty-three  years,  of  lauds  granted  "  expressly 
for  the  use  and  purpose  of  depot  grounds,"  and  providing 
that  if  not  used  for  that  purpose  it  should  revert  to  the 
grantors,  was  held  to  be  a  performance  of  the  conditions,  so 
as  to  prevent  a  forfeiture. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

FUed  AprU  3, 1891. 
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No.  14,917. 
MONTGOMEEY  V.  CrAIG  ET  AL. 

Tbubtb. — HuAaand  and  Wife, — Gonveyomce  Taken  in  Wy^B  Name, — No  Im- 
plied Ihist  Resulting  From  Payment  of  Pua-ehoM- Money. — Where  a  con- 
veyance of  real  estate  is  taken  in  the  name  of  the  wife,  and  the  par- 
chase-money  is  paid  by  the  husband,  no  resulting  or  implied  trust 
arises  in  favor  of  the  latter. 

Same. — Parol  Agreement  Ineffectual  to  Oreaie  Express  Trust. — A  parol  agree- 
ment between  the  husband  and  the  wife  in  such  a  case  that  the  wife 
shall  hold  the  land  as  his  trustee,  is  ineffectual  to  create  an  express 
trust. 

From  the  Jackson  Circuit  Court. 

0.  H.  Montgomery y  for  appellant. 

B.  H.  Burrell  and  H,  Shirley ^  for  appellees. 

Elliott,  J. — It  is  alleged  in  the  complaint  that  the  ap- 
pellant^ the  plaintiff  below,  purchased  the  land  in  dispute  in 
January,  1881 ;  that  by  an  agreement  made  with  his  wife, 
Lucy  Montgomery,  he  caused  the  conveyance  to  be  made  to 
her ;  that  the  land  was  taken  in  trust  by  Lucy  Montgomery  ; 
that  the  purchase-money  was  all  paid  by  the  plaintiff;  that 
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Lucy  Montgomery  died  in  1887,  and  that  the  appellees  are 
her  heirs  at  law. 

As  the  relation  of  husband  and  wife  existed  at  the  time 
the  deed  was  executed,  there  can  be  no  resulting,  or  implied, 
trust.     Lochenour  v.  Lochenour^  61  Ind.  595. 

If  it  were  possible  for  the  plaintiff  to  succeed  in  any  event, 
it  could  only  be  for  the  reason  that  his  wife  agreed  to  hold 
the  land  as  his  trustee.  Whether  she  had  capacity  to  make 
a  contract  binding  her  to  hold  the  land  as  her  husband's  trus- 
tee is  a  question  we  deem  it  unnecessary  to  decide,  inasmuch 
as  our  judgment  is  that  a  parol  agreement  between  husband 
and  wife,  in  such  a  case  as  this,  is  ineffective.  As  no  result- 
ing trust  can  arise,  the  appellant  can  not  possibly  succeed, 
except  upon  the  theory  that  an  express  trust  was  created  in 
his  favor  by  the  parol  agreement ;  but,  as  the  law  forbids 
the  creation  of  an  express  trust  by  parol  in  cases  of  this  char- 
acter, the  only  theory  upon  which  it  can  even  be  plausibly 
argued  that  he  can  succeed  is  wholly  untenable.  Moore 
v.  Cottingham,  90  Ind.'  239  ;  Mescall  v.  Tully,  91  Ind.  96 ; 
Columbus,  etc,  R.  W.  Co.  v.  Braden,  110  Ind.  558;  Thontds 
v.  Merry,  113  Ind.  83 ;  Anderson  v.  Crist,  113  Ind.  65. 

This  case  is  not  a  member  of  the  class  represented  by  the 
case  of  Gatatani  v.  Catalani,  124  Ind.  54,  but  belongs  to  an 
entirely  different  class.  Here,  no  trust  can  possibly  arise  by 
implication,  for  no  fraud  is  shown,  and  the  relation  of  the 
parties  forbids  that  a  trust  be  implied. 

The  case  made  by  the  complaint  is  one  wherein  the  plain- 
tiff assumes  to  overthrow  a  perfect  deed  by  a  bald  parol 
agreement,  amd  this  the  law  will  not  permit. 

Judgment  affirmed. 

Filed  April  10, 1891. 
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No.  14,778. 

Chaplin  et  al.  v.  Sullivan. 

Praoticb. — R^unl  to  Strike  Out  Heading. — A  refusal  to  strikeout  a  plead- 
ing is  not  an  available  error. 

Sams. — Error  in  Assessment  of  Damages. — New  Trial, — £rror  in  the  amount 
of  the  assessment  of  damages  can  only  be  presented  hj  a  motion  for  a 
new  trial. 

Venibb  de  Novo. — Insufieieni  Finding, — Error  in  making  insufficient  or 
indefinite  findings  can  only  be  presented  bj  a  motion  for  a  venire  de 
novo. 

Set  Off. — A  Set-off  to  a  Set-off, — A  set-ofi*  can  be  pleaded  to  a  set-ofil 

Mortgage. — Mortgage  to  Secure  Two  Notes  Payable  to  Different  Persons, — Pri- 
oriiy, — A  mortgage  given  to  secure  two  notes  identical  in  date,  amount, 
and  time  of  maturity,  but  payable  to  difierent  persons,  is  equivalent  to 
a  separate  mortgage  to  each,  without  giving  priority  to  either  mortgagee. 

Subrogation. — Purchaser  of  DecedenCs  Really  Paying  Debt  of  the  Estate. — 
Priority  to  Mortgage  Executed  by  Heir, — A  purchaser  of  real  estate  of  a 
decedent's  estate,  who  pays  off  a  general  debt  of  such  decedent  at  the  re- 
quest of  an  heir  in  order  to  prevent  the  real  estate  being  sold  to  pay 
such  debt,  is  entitled  to  be  subrogated  to  the  lien  the  creditor  had  on 
such  realty  by  virtue  of  his  claim  as  against  such  heir;  and  such  lien 
is  prior  to  a  mortgage  executed  by  an  heir  of  such  decedent  prior  to 
such  payment. 

Dbcedentb'  Estates. — Extent  of  Oreditor^s  Lien  on  JiedUy, — A  creditor  of 
an  estate  has  a  lien  for  his  claim  on  the  entire  realty  of  the  estate,  and 
can  not  be  confined  to  a  particular  part  of  it. 

From  the  Madison  Circuit  Court. 

H.  D,  Thompsoriy  for  appellants. 

W,  A.  Kitiinger  and  L,  M,  Schwinn,  for  appellee. 

McBride,  J. — John  Chaplin  died  intestate,  in  Madison 
county,  owning  certain  lands  in  that  county.  He  left  sur- 
viving him,  as  his  sole  heirs,  a  widow,  six  living  children, 
and  the  heirs  of  a  deceased  daughter.  Appellant  Solomon 
C.  Chaplin  is  one  of  the  children,  and  was  appointed  admin- 
istrator of  the  estate. 

Appellant  Caroline  Gillett  and  the  appellee,  Emma  Sul- 
livan, are  daughters  of  said  decedent.  Solomon  C.  executed 
to  them  a  mortgage  on  his  undivided  interest  in  said  land, 
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to  secure  to  each  the  sum  of  $350^  loaned  him  by  each^  both 
being  secured  by  the  same  mortgage. 

The  widow  had  partition  of  the  land,  and  one-third  was 
set  off  to  her  in  severalty. 

The  administrator  then  applied  for,  and  procured,  from 
the  Madison  Circuit  Court,  an  order  to  sell  the  remaining 
two-thirds  of  said  land  to  pay  debts  of  said  estate,  showing 
in  his  application  a  deficiency  of  personal  assets  amounting 
to  $1,000. 

To  avoid  the  necessity  for  and  expense  of  an  adminis- 
trator's sale  of  the  land,  the  appellee  bought  the  shares  of  all 
of  said  heirs,  except  appellant  Solomon  C,  and  agreed  with 
each  of  them,  as  a  part  of  the  consideration,  to  pay  their 
proportionate  share  of  said  debts. 

Appellant  did  not  sell  her  his  interest  in  the  land,  but  re- 
quested her  to  pay  his  share  of  the  debts,  and  promised  to 
reimburse  her  for  so  doing.  She  paid  all  the  remaining 
debts  of  the  estate,  amounting  to  $1,214.25.  This  would 
make  the  share  of  each  $173.46. 

There  was  some  conflict  in  the  evidence  as  to  just  what  the 
contract  was,  relative  to  her  reimbursement  for  the  sum  paid 
by  her  for  appellant  on  said  debts,  but  as  it  appears  from  the 
special  finding  that  the  court  accepted  her  version,  under  our 
rule  we  can  not  disturb  the  finding. 

This  suit  was  brought  by  appellee  to  foreclose  the  mort- 
gage, and  to  recover,  against  Solomon,  a  judgment  for  said 
sum  paid  by  her  for  him  on  said  indebtedness. 

With  reference  to  the  latter  claim  she  also  asks  to  be  sub- 
rogated to  the  rights  of  the  creditors  of  decedent,  and  to 
have  said  sum  declared  a  lien  on  said  land,  senior  to  said 
-mortgage. 

Two  questions  are  raised  on  the  pleadings.  Solomon 
answered  by  general  denial,  and  by  set-off.  Appellee  replied 
a  set-off  to  his  set-off.  A  motion  by  Solomon  to  strike  out 
the  reply  of  set-off  was  overruled,  and  this  ruling  appellant 
insists  is  erroneous. 
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Whether  this  action  of  the  court  was  right  or  wrong  need 
not  be  considered^  as  it  is  well  settled  that  refusing  to  strike 
out  a  pleading  is  not  available  error.  It  is  cot  error  for 
which  a  cause  will  be  reversed.  Hoke  v.  Applegate,  92  Ind. 
570;  City  of  CrawfordsvUle  v.  Boots,  76  Ind.  32;  Smith  v. 
Martin,  80  Ind.  260^  and  many  other  cases  that  might  be 
cited. 

A  demurrer  to  this  paragraph  of  reply  was  overruled,  and 
the  ruling  is  assigned  as  error. 

This  ruling  was  not  erroneous,  as  the  reply  is  clearly 
good. 

Error  is  also  assigned  on  overruling  a  motion  for  a  new 
trial,  and  in  the  conclusions  of  law. 

None  of  the  questions  argued  as  arising  on  the  motion  for 
a  new  trial  are  available,  as  they  are  presented.  Appellants 
insist  -that  the  finding  is  not  sustained  by  the  evidence  ; 
but  the  evidence  is  conflicting,  and,  there  being  some  evi- 
dence to  sustain  the  finding,  we  can  not,  under  our  settled 
practice,  disturb  the  conclusion  reached  by  the  trial  court. 
It  is  argued  that  there  is  error  in  the  assessment  of  the 
amount  of  the  recovery;  but  this  question  was  not  raised  by 
the  motion  for  a  new  trial,  and  we  can  not  consider  it. 

It  is  also  argued  that  the  court  failed  to  find  on  all  the 
issues;  that  there  is  no  finding,  or  insufficient  findings,  on 
questions  presented  by  the  answer  and  reply  of  set-off. 

The  question  as  to  insufficient  or  indefinite  findings  must 
be  presented  by  a  motion  for  a  venire  de  novo. 

The  court,  having,  by  request  of  parties,  made  special  find- 
ings of  the  facts,  stated  its  conclusions  of  law.  The  special 
findings  were  substantially  in  accordance  with  the  statement 
of  facts  herein,  and  that  there  was  due  to  each  of  said  mort- 
gagees the  sum  of  $450.66.  The  court  further  found  that 
there  was  also  due  to  appellee,  on  account  of  money  paid  by 
her  for  said  Solomon  C,  in  payment  of  his  share  of  the  debts 
of  said  estate,  the  additional  sum  of  $193.54.  As  conclu- 
sions of  law  the  court  held  that  the  two  mortgages  were  con- 
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current  in  lien,  and  should  be  foreclosed  together,  and,  in  case 
of  a  deficiency  in  the  property  to  pay  both,  they  should  share 
pro  raia  in  •  the  proceeds  of  the  sale.  It  was  further  held 
that,  as  to  the  said  sum  of  $193.54  paid  by  her,  the  cred- 
itors of  said  decedent  had,  and  were  entitled  to  enforce,  a 
lien  upon  the  interest  of  said  Solomon  C.  in  said  land,  to 
which  lien  appellee  became  subrogated  by  said  payment,  and 
that  she  was  entitled  to  the  foreclosure  of  such  lien,  and  sale 
of  said  land  in  preference  to  said  mortgage.  The  court 
thereupon  rendered  a  decree  foreclosing  said  mortgage  and 
^aid  lien  accordingly. 

Counsel  for  appellant,  in  their  brief,  insist  that  the  court 
erred  in  not  decreeing  priority  to  the  mortgage  of  appellant 
Caroline  Gillett.  They,  however,  assign  no  reason  for  this 
claim,  and  we  can  see  none.  The  notes  to  both  parties  were 
identical  in  date,  amount,  and  time  of  maturity,  and  secured 
by  the  same  mortgage.  In  a  case  where  notes  to  different 
persons  were  secured  by  the  same  mortgage,  but  matured  at 
different  times,  this  court  held  that  the  holder  of  the  note 
first  maturing  had  no  priority.  Goodall  v.  Mopley,  45  Ind. 
356.  So,  also,  where  different  mortgages  were  made  to  dif- 
ferent persons  on  the  same  day.  Cain  v.  Hannay  63  Ind. 
408,  and  in  Moffitt  v.  Roche,  76  Ind.  75,  it  was  held  that  a 
mortgage  to  several  persons,  to  secure  a  separate  obligation 
to  each,  all  made  of  even  date,  and  to  mature  at  the  same 
time,  is  equivalent  to  a  separate  mortgage  to  each,  without 
giviujg^  priority  to  any. 

Appellant's  principal  contention  is  that  the  court  erred  in 
decreeing  the  lien,  as  to  the  J193.54  ;  and  especially  that  it 
erred  in  giving  to  it  priority  over  the  mortgage. 

No  doctrine  of  equity  jurisprudence  is  more  beneficent  in 
its  operation  than  that  of  subrogation,  properly  applied. 

One  of  the  most  familiar  cases  where  this  doctrine  is  ap- 
plied is  where  the  purchaser  of  encumbered  property,  with- 
out having  assumed  the  encumbrance,  pays  it  off  and  dis- 
charges it  to  protect  his  own  rights,  or  to  perfect  his  own 
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title.  It  has  been  uniformly  held^  in  such  cases,  that  he  is 
entitled  to  be  subrogated  to  the  rights  of  the  lienholder,  and 
is  entitled  to  all  his  securities,  rights,  remedies,  and  priori- 
ties. And  when  one,  for  the  protection  of  his  own  interests, 
thus  pays  the  debt  of  another,  the  payment  is  not  voluntary. 
Among  the  many  authorities  supporting  this  application  of 
the  doctrine  of  subrogation  are  the  following:  Harris 
Subrogation,  sections  2,  643,  646,  and  796,  and  cases  cited  ; 
Braden  v.  Graves,  85  lud.  92 ;  3/itn'  v.  Berkshire,  52  'lud. 
149  ;  Stiger  v.  Bent,  111  111.  328  ;  Morroio  v.  JJ.  8.  Mortg.  Co., 
96  Ind.  21;  Vert  v.  Voss,  74  Ind.  565;  Rice  v.  Morris,  82 
Ind.  204;  Carithers  v.  Stuart,  87  Ind.  424;  Weiss  v.  Guer- 
ineau,  109  Ind.  438;  Binford  v.  Adams,  104  Ind.  41 ;  Dun-- 
fling  V.  Seward,  90  Ind.  63 ;  Duncan  v.  Gainey,  108  Ind. 
579;  Gibson  v.  McGormick,  10  Gill  &  Johnson  (Md.)f  65. 

In  the  case  of  Duncan  v.  Gainey,  supra,  which  was  a 
case  where  one  had  bought  land  at  an  unauthorized  admin- 
istrator's sale,  and  had,  by  direction  of  the  administrator, 
paid  the  purchase-price  upon  debts  of  the  estate,  it  was  held 
that  although  the  sale  was  ineflTectual  to  convey  title,  and  that 
the  land  still  remained  liable  to  be  sold  under  order  of  the 
court  for  the  payment  of  debts,  the  purchaser,  who  had  paid 
the  money,  was  entitled  to  be  subrogated  to  all  the  rights  of 
the  original  holders  of  such  debts,  according  to  their  respect- 
ive priorities.  So,  in  Gibson  v.  McCormick,  sfupra,  where 
one  had  purchased  land  of  a  devisee,  and  the  purchase-mo- 
ney was  used  to  pay  the  debts  of  the  testator,  it  was  held 
that  he  might  be  subrogated  to  the  rights  of  the  creditors. 

The  heirs  of  the  decedent,  John  Chaplin,  took  the  land 
left  by  him,  charged  with  the  payment  of  his  debts.  They 
could  not  escape  this  liability  if  they  wished.  No  one  could 
acquire  any  rights  in  the  land  superior  to  the  right  of  the 
creditors  of  the  estate  to  compel  payment  of  their  claim 
from  the  land  if  the  personal  assets  should  prove  insuffi- 
cient. When  the  appellant  Gillett,  and  the  appellee,  took 
their  mortgage,  they,  of  course,  took  it  subject  to  this  right 
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of  the  creditors.  When  appellee  became  the  owner  of 
six-sevenths  of  the  land,  and  paid  six-sevenths  of  the 
debts  of  the  estate,  her  land  was  still  subject  to  the  pay- 
ment of  the  remaining  one-seventh  of  said  debts.  As  be* 
tween  her  and  her  brother  it  was  his  to  pay ;  but  as  between 
her  and  the  creditors,  the  lien  covered  all  the  land,  hers  as 
well  as  his.  She  then  had  the  right  to  pay,  when  he  did 
not,  and  was  entitled  to  be  subrogated  to  the  rights  of  the 
creditors  to  have  the  land  sold  for  its  payment.  She  had 
this  right,  without  request  from  him,  to  pay.  The  rights  she 
thus  acquired  are  superior  to  the  mortgage,  and  she  had  the 
right  to  have  a  lien  declared  and  foreclosed  for  said  amount 
on  his  share  of  the  land  as  against  all  the  appellants. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  9,  1891. 
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Mansfield  v,  Shipp  et  al. 

SuMMOKS. — Ominion  of  Full  Nam/Rs  of  Plaintiffs — Motion  to  Quoth. — Where 
the  Christian  names  of  the  plaintiffs  are  not  given  in  full  in  the  sum- 
mons, but  are  set  out  in  the  complaint,  it  is  not  reversible  error  to  over- 
rule a  motion  to  quash  the  summons. 

Practice. — Qomplaint. — Numbering  Paragraphs. — In  a  suit  to  foreclose  a 
chattel  mortgage  securing  two  notes,  where  the  cause  of  action  is  stated 
in  one  paragraph  of  the  complaint,  it  is  not  error  to  overrule  a  motion 
to  require  the  plaintiff  to  separately  state  and  number  his  causes  of  ac- 
tion. 

Interpleader. — BilL — Sufficienqf  of. — A  bill  of  interpleader  filed  under 
section  273,  R.  S.  1881,  which  does  not  aver  that  the  alleged  claimant 
ever  demanded  payment  of  the  note  sued  on,  or  claimed  that  it  had  any 
rigiit  to  collect  the  note,  nor  aver  that  the  defendant  paid,  or  offered  to 
pay,  the  amount  due  into  court  or  surrender  the  mortgaged  property,  is 
demurrable. 
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Chattel  Mobtgaoe. — Foredowrt. — Failure  to  Objtet  to  Form  ^  Judgment, 
— In  an  action  to  foreclose  a  chattel  mortgage,  where  the  notes  secured 
waive  valuation  laws,  but  the  mortgage  does  not,  and  the  judgment  is 
that  the  mortgage  be  foreclosed  and  the  property  sold  according  to  law, 
to  pay  and  satisfy  the  indebtedness,  the  judgment  will  not  be  reversed^ 
there  being  no  objection  to  its  form,  on  the  ground  that  the  judgment  is 
for  the  ss^e  of  the  mortgaged  property  without  relief. 

From  the  Shelby  Circuit  Court. 

B.  F,  Davis  and  W.  H.  Martz,  for  appellant. 

T,  B.  Adams,  L,  T.  Michener  and  /.  Carter ,  for  appellees. 

Olds,  C.  J. — This  action  was  brought  in  the  court  be- 
low by  the  appellees  against  the  appellant^  to  foreclose  a 
chattel  mortgage  given  to  secure  the  payment  of  two  prom- 
issory notes.  The  first  alleged  error  discussed  is  the  over- 
ruling of  a  motion  by  the  appellant  to  quash  the  summons, 
for  the  reason  that  the  Christian  names  of  two  of  the 
appellees,  plaintiffs  below,  were  not  given  in  full  in  the  sum- 
mons. The  plaintiffs^  names  were  set  out  in  full  in  the 
complaint,  but  in  the  summons  the  plaintiffs  were  desig- 
nated as  J.  V.  Shipp,  M.  A.  Chester,  and  Jane  Morrison. 
The  motion  to  quash  was  overruled,  and  the  defendant  an- 
swered, and  there  was  a  trial  upon  the  merits.  Section  658, 
R.  S.  1881,  provides  that  "  No  judgment  shall  be  stayed  or 
reversed,  in  whole  or  in  part,  by  the  Supreme  Court,  for  any 
defect  in  form,  variance,  or  imperfections  contained  in  the 
record,  pleadings,  process,  entries,  returns,  or  other  proceed- 
ings therein,  which  by  law  might  be  amended  by  the  court 
below,  but  such  defects  shall  be  deemed  to  be  amended  in 
the  Supreme  Court ;  nor  shall  any  judgment  be  stayed  or  re- 
versed, in  whole  or  in  part,  where  it  shall  appear  to  the 
court  that  the  merits  of  the  cause  have  been  fairly  tried  and 
determined  in  the  court  below."  The  provisions  of  this  sec- 
tion are  clearly  applicable  in  this  case.  The  summons  was 
valid  in  all  particulars,  except  the  omission  of  the  full  Chris- 
tian names  of  two  of  the  plaintiffs.  This  defect  might  have 
been  cured  by  amendment  in  the  court  below,  and  the  de- 
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fendant  appeared  and  answered ;  and  it  does  not  appear  that 
this  defect  was  in  any  way  prejudicial  to  the  rights  of  the 
appellant.  Besides,  the  motion  was  not  well  taken,  for  the 
reason  that  it  was  to  quash  the  summons  as  to  all  of  the 
plaintiffs,  when  as  to  Morrison  her  name  was  properly  stated 
in  the  summons.  See  Haines  v.  Bottorffy  17  Ind.  348 ;  State 
ex  rel.  v.  Hook,  6  Blackf.  515;  Shackman  v.  Little,  87  Ind. 
181 ;  JDunkle  v.  Elsion,  71  Ind.  585;  Heberd  v.  Wines,  105  Ind. 
237 ;  Louisville,  etc.,  R.  W.Go.  v.  Falvey,  104  Ind.  409  ;  Wolfe 
V.  Pugh,  101  Ind.  293;  Spence  v.  Board,  etc.,  117  Ind.  573. 

The  next  question  presented  is  the  alleged  error  of  the 
court  in  overruling  a  motion  to  separately  state  and  number 
the  several  causes  of  action  stated  in  the  complaint.  The  suit 
was  to  foreclose  a  chattel  mortgage  securing  two  notes.  The 
cause  of  action  was  properly  stated  in  one  paragraph  of  the 
complaint.  Buck  v.  Axt,  85  Ind.  512;  Hannon  v.  HU- 
iiard,  101  Ind.  310. 

In  Wabash,  etc.,  R.  W.  Oo.  v.  Rooker,  90  Ind.  581,  it  is 
held  not  to  be  error  to  overrule  a  motion  to  require  the 
plaintiff  to  separately  state  and  number  his  causes  of  action, 
when  more  than  one  is  stated  in  a  paragraph. 

There  was  no  error  in  this  ruling  of  the  court. 

The  next  alleged  error  discussed  is  the  ruling  of  the  court 
in  sustaining  a  demurrer  to  a  bill  of  interpleader  filed  by  the 
appellant.  It  is  contended  that  it  is  not  proper  practice  to 
demur  to  a  bill  of  interpleader;  that  the  right  to  file  such 
a  bill  is  given  to  the  defendant  by  section  273,  R.  S.  1881, 
and  it  is  within  the  discretion  of  the  court  to  allow  it  to  be 
filed.  It  is  immaterial  whether  the  filinej  of  a  demurrer  and 
sustaining  it  was  the  proper  practice  or  not  if  the  plea  was 
invalid,  or  there  was  no  abuse  of  discretion  in  rejecting  it. 

Section  273,  supra,  provides  that  "A  defendant  against, 
whom  an  action  is  pending  upon  a  contract,  or  for  specific 
real  or  personal  property,  may,  at  any  time  before  answer, 
upon  affidavit  that  a  person  not  a  party  to  the  action,  and 
without  collusion  with  him,  makes  against  him  a  demand 
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for  tlie  same  debt  or  property^  upon  due  notice  to  such  per- 
son and  the  adverse  party,  apply  to  the  court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court  the 
amount  of  the  debt,  or  delivering  the  property,  or  its  value, 
to  such  person  as  the  court  may  direct;  and  the  court  may, 
in  its  discretion,  make  the  order/' 

There  are  no  facts  alleged  which  make  it  a  good  bill  of 
interpleader.  It  is  not  averred  that  the  M.  P.  Church,  a 
corporation,  which  the  appellant  sought  to  have  made  a  party 
by  reason  of  it  claiming  the  note  for  |(220,  ever  demanded 
payment  of  the  note  of  the  appellant,  or  claimed  that  it  had 
any  right  to  collect  the  note  from  the  appellant,  nor  did  the 
appellant  pay  or  offer  to  pay  the  amount  due  upon  the  note 
into  court  or  surrender  the  mortgaged  property  to  such  per- 
son as  the  court  might  direct.  There  was  no  error  in  sus- 
taining the  demurrer. 

The  next  and  only  other  alleged  error  discussed  is,  that  the 
court  erred  in  its  conclusion  of  law.  The  contention,  as 
stated  by  counsel,  is,  that  the  notes  waived  valuation  laws 
and  the  mortgage  did  not,  and  that  the  judgment  is  for  the 
jjale  of  the  mortgaged  property  without  relief.  There  is  no 
objection  to  the  form  of  the  judgment,  and  no  motion  was 
made  to  modify  it.  The  only  statement  in  the  conclusions 
of  law  as  to  how  the  mortgaged  property  shall  be  sold  is 
that  the  plaintiff  is  entitled  to  *'  have  a  foreclosure  of  said 
mortgage  and  said  mortgaged  property  sold  according  to 
law,  to  pay  and  satisfy  said  indebtedness." 

There  is  no  error  in  this  conclusion  of  law  as  stated.  If 
the  appellant  was  not  satisfied  with  the  form  of  the  judg- 
ment as  entered,  he  should  have  objected  and  moved  to 
modify  it,  and  asked  to  have  such  judgment  as  he  claimed 
he  was  entitled  to  entered.     This  he  did  not  do. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  10,  1891. 
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McNamee  v.  Rauck  et  al.  iss"  5© 

131     Iflo 

Mechanic's  Lien. — Notice. — Description. — A  notice  of  intention  to  hold  a  |i^    59| 

mechanic'3  lien  described  the  property  as  the  "east  half  of  the  north-  J 

west  quarter  of  section  36,  township  15,  range  13  ;  also  the  west  half  of 
the  southwest  quarter  of  section  25,  township  15,  range  13.''  The  cor- 
rect description  was  the  "  northeast  quarter  of  section  26,  in  township 
15,  range  13,  except  fifty  acres  out  of  the  northwest  corner." 

Heldj  that  the  description,  aided  by  the  reference  to  the  house  itself  which 
the  notice  contained,  made  the  identification  complete,  notwithstanding 
the  mistake  in  the  designation  of  the  section,  and  that  the  notice  was 
sufficient  as  against  judgment  creditors  claiming  a  superior  lien. 

From  the  Wayne  Circuit  Court. 

C.  H.  Burchenal  and  J,  L.  Rupe,  for  appellant. 
J.  P.  Kibbey,  H.  U.  Johnson,  H.  C,  Fox  and  /.  F.  Bob- 
bins, for  appellees. 

Miller^  J. — A  single  error  is  alleged^  and  that  is  assigned 
upon  the  ruling  sustaining  the  several  demurrers  of  the  ap- 
pellees to  the  complaint.  The  material  facts  stated  as  the 
cause  of  action  may  be  thus  summarized :  Mary  Jane  Bauck 
was  the  owner  of  an  undivided  interest  in,  and  in  occupancy 
of,  a  tract  of  land  in  Wayne  county ;  that  the  appellant,  upon 
her  employment,  furnished  the  material  and  built  upon  the 
land  a  dwelling-house,  which  was  completed,  accepted  and  "^ 

occupied  by  her  in  January,  1888;  that,  with  intent  to  ac- 
quire a  lien  upon  the  land  and  building,  for  his  work  and 
material  furnished,  the  appellant  caused  inquiry  to  be  made 
of  the  recorder  of  the  county  as  to  the  description  of  the 
land  owned  and  occupied  by  her;  and  having  obtained,  as 
he  supposed,  a  correct  description  of  the  same,  he  made  out 
and  filed  in  the  recorder's  oflSce  of  Wayne  County  the  fol- 
lowing notice : 

"  Mary  J.  Rauck :  Take  notice,  that  I  intend  to  hold  a 
lien  on  the  east  half  of  the  northwest  quarter  of  section  36, 
township  15,  range  13 ;  also  the  west  half  of  the  southwest 


60  SUPREME  COURT  OF  INDIANA, 


McNamee  v.  Kauck  ei  cU, 


quarter  of  seotion  26,  township  15,  range  13,  of  Wayne 
county,  Indiana,  and  on  the  hovse  thereon  situate,  for  the 
suni  of  one  thousand  dollars  due  me  this  day  from  you,  for 
the  building  of  said  house  and  the  furnishing  of  the  mate- 
rial thereof  by  me  at  your  request,  which  said  work  was 
furnished  on  the  —  day  of ,  1888. 

''  This  14th  day  of  January,  1888. 

**  Emery  M.  McNamee." 

Which  notice  was,  on  the  16th  day  of  January,  1888,  duly 
recorded ;  that  the  notice  did  not  correctly  describe  the  land 
owned  and  occupied  by  the  appellant  Rauck ;  that  there  are 
no  such  lands  or  sections  in  said  township  and  range  in 
Wayne  county,  but  that  said  Rauck  did  at  the  time  own  an 
interest  in  and  occupy  the  following  described  real  estate  in 
Wayne  county,  to  wit :  All  of  the  northeast  quarter  of  sec- 
tion 26,  in  township  15,  range  13,  except  fifty  acres  out  of 
the  northwest  corner  thereof  owned  by  J.  B.  Pierce;  that 
she  did  not  own  or  occupy  any  other  lands  in  Wayne  county, 
nor  had  any  other  house  been  erected  for  her;  that  the  ap- 
pellant intended  to  and  thought  he  had  placed  a  lien  upon 
the  property  she  owned  and  occupied,  and  upon  which  he 
had  erected  the  dwelling-house;  that  before  discovering  his 
mistake,  he  caused  an  action  to  be  instituted  in  the  Wayne 
Circuit  Court  for  the  foreclosure  of  the  lien,  and  such  pro- 
ceedings were  had  that  ou  the  16th  day  of  March,  1888, 
he  recovered  a  judgment  against  her  for  $948  and  costs,  and 
a  decree  for  the  sale  of  the  real  estate  described  in  the  no- 
tice ;  that  while  the  above  action  was  pending,  the  other  ap- 
pellees brought  suit  in  the  Wayne  Circuit  Court,  on  siipple 
contracts  for  the  payment  of  money,  against  the  appellee, 
Mary  J.  Rauck,  and  severally  obtained  judgments  against 
her,  prior  to  March  16th,  for  an  amount  exceeding  the  value 
of  the  interest  of  said  Mary  J.  in  the  land  ;  that  at  the  time 
of  bringing  the  said  actions  and  the  recovery  of  the  judg- 
ments, they  and  eacli  of  th«m  had  full  notice  and  knowledge 
of  the  foregoing  facts;  that  said  appellees  claim  that  their 
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judgments  are  liens  against  the  lands  of  said  Mary  J.  Rauck^ 
prior  and  superior  to  that  of  the  appellant.  The  prayer  for 
relief  is  for  the  reformation  and  correction  of  the  notice- 
that  a  lien  be  declared  in  favor  of  the  plaintiff  superior  to 
the  judgments  of  the  defendants  and  for  a  foreclosure. 

The  rule  usually  adopted  by  the  courts  as  standards  by 
which  the  adequacy  of  a  description,  in  a  notice  of  lien,  is  to 
be  tested  is,  that  if  there  appear  enough  in  the  description  to 
enable  a  party  familiar  with  the  locality  to  identify  the 
premises  intended  to  be  described,  with  reasonable  certainty 
to  the  exclusion  of  others,  it  will  be  sufficient.  Phil.  Mech. 
Lfiens,  section  379.  It  has  also  been  held  that  the  same  rule 
applies  to  the  description  of  lands  in  notices  of  an  intention 
to  hold  a  mechanic's  or  material  man's  lien  that  appertains 
to  descriptions  in  deeds  and  mortgages.  White  v.  Stanton^ 
mind.  540. 

Where  the  description  is  so  uncertain  as  to  afford  no  re- 
liable clue  to  a  more  definite  and  correct  description,  no 
lien  is  acquired ;  but  where  the  description,  though  too  de- 
fective and  insufficient  of  itself  to  identify  any  particular 
tract  of  land,  can,  nevertheless,  be  aided  by  the  introduc- 
tion of  extrinsic  evidence  in  support  of  such  averments,  it 
will  be  held  to  be  sufficient  for  the  purpose  intended,  and  a 
true  description  will  be  supplied  at  the  hearing.  JVkite  v. 
Stanton,  supra. 

Courts  are  reluctant  to  set  aside  a  mechanic's  claim  mcrelv 
for  loose  description,  as  the  acts  generally  contemplate  that 
the  claimants  should  prepare  their  own  papers  ;  and  it  is  not 
necessary  that  the  description  should  be  either  full  or  pre- 
cise. Phil.  Mech.  Liens,  section  379.  But  when  the  de- 
scription is  void  for  uncertainty  on  its  face,  parol  evidence 
is  inadmissible  to  remedy  the  defect.  Hunger  v.  Green,  20 
Ind.  38. 

The  principle  drawn  from  the  authorities  seems  to  be  this : 
That  a  description  in  a  notice  of  lien  can  not  be  supplied 
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by  oral  evidence,  but  that  an  ambiguity  may  be  explained 
and  the  premises  identified. 

The  appellees  cite  and  rely  upon  the  case  of  lAndley  v. 
Cross,  31  lud.  106,  where  by  a  misdescription  lots  '^  3  and 
4  "  were  described  as  lots  "  6  and  7."  An  effort  was  made 
to  correct  the  misdescription,  in  the  action  to  foreclose,  by 
alleging  a  mistake  and  showing  that  no  third  persons  had 
acquired  rights  that  would  be  affected  by  a  correction  of  the 
mistake.  It  was  held  that  the  lien  of  the  mechanic  or  ma- 
terial man  is  created  by  statute,  and  that  the  statute  must 
be  complied  with ;  and  that .  the  court  had  no  power  to  re- 
form it. 

This  case  has  nerer  been  overruled  or  even  criticised,  but 
the  later  cases  in  this  court,  as  we  shall  have  occasion  to 
point  out,  manifest  a  disposition  to  depart  from  the  strict 
rule  therein  indicated. 

The  view  we  take  of  the  statute  regulating  notices  of  me- 
chanics' liens  (Elliott's  Supp.,  section  1690)  renders  it  unnec- 
essary for  us  to  undertake  to  harmonize  the  decisions  upon 
this  question. 

The  statute  in  force  when  the  case  of  lAndley  v.  Gross, 
supra,  was  decided  (2  G.  H.,  p.  299,  section  650)  was  silent 
upon  the  subject  of  the  description  of  real  estate.  And  in 
all  the  changes  and  additions  to  this  section  from  1838  to 
1883,  no  provision  was  made  prescribing  the  requisites  of  a 
description  of  real  estate  in  such  notices. 

In  the  amendment  made  to  this  section  by  the  act  approved 
March  6th,  1883,  it  is  provided  that  the  notice  shall  give  ^^  a 
substantial  description  of  such  lot  or  land  on  which  the  house, 
mill,  manufactory,  *  *  *  or  other  structure  may  stand  or 
be  connected  with,  or  to  which  it  may  be  removed.  Any 
description  of  the  lot  or  land  in  a  notice  of  lien  will  be  suf- 
ficient, if,  from  such  description  or  any  reference  therein,  the 
lot  or  laud  can  be  identified." 

This  provision  was  doubtless  intended  to  simplify  the 
method  of  establishing  liens,  and  being  remedial  in  its  nature 
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should  be  construed  largely  and  beneficially  so  as  to  advance 
the  remedy.  Marion  Tp.,  etc.,  Co.  v.  Nonns^  37  Ind.  424  ; 
Suth.  Stat.  Const.,  section  410. 

The  trend  of  the  later  decisions,  as  well  as  of  legislation, 
is  in  the  direction  of  a  liberal  enforcement  of  the  law  giv- 
ing mechanics  and  material  men  a  lien  upon  property  made 
valuable  by  their  labor  and  material.  In  De  Witt  v.  Smith, 
63  Mo.  263,  it  is  said  :  "  The  courts  at  one  time  were  in- 
clined to  hold  that  enactments  for  meclranics'  liens  were  in 
derogation  of  the  common  law,  and  their  provisions  should 
therefore  be  construed  strictly  against  those  who  sought  to 
avail  themselves  of  their  benefits.  But  the  better  doctrine 
now  is,  that  these  statutes  are  highly  remedial  in  their  na- 
ture, and  should  receive  a  liberal  construction  to  advance 
the  just  and  beneficent  objects  had  in  view  in  their  passage.^' 

We  are  then  to  examine  the  notice  to  determine  whether, 
from  the  description  or  any  reference  therein,  the  land  can 
be  identified.  That  the  land  is  correctly  described  by  town- 
ship and  range  is  undisputed,  but  the  other  descriptions,  ac- 
cording to  the  allegations  of  the  complaint,  are  contradictory 
and  can  not  both  stand.  Although  contrary  to  the  general 
rule  that  words  of  particular  description  will  control  more 
general  terms  when  both  can  not  stand  together,  we  think 
that,  taking  into  consideration  the  situation  of  the  parties,  as 
disclosed,  it  is  much  more  reasonable  to  suppose  that  the 
mistake  was  in  the  designation  of  the  section  and  other 
minor  subdivisions  of  the  congressional  survey,  which  few 
are  able  to  keep  in  mind,  than  in  the  name  of  the  county  in 
which  the  land  was  situate. 

By  rejecting  then  the  false  description,  we  have  the  lands 
described  by  township,  range  and  county.  This  would  not 
be  a  suflGcient  description,  but  the  statute  says  that  if  from 
"anv  reference"  in  the  notice  the  land  can  be  identified  it 
will  be  sufficient.  The  notice  refers  to  the  land,  upon  which 
the  lien  was  to  be  held,  as  that  upon  which  the  house  was 
situate  which  was  built  by  the  appellant  for  the  owner  at 
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her  request^  for  which  building  and  the  material  furnished 
therefor,  she  owed  him  $1,000.  Giving  also  the  date  when 
the  work  was  performed. 

We  are  not  without  authority  as  to  the  use  to  which  the 
building  erected  by  the  mechanic  or  for  which  material  was 
furnished  may  be  put  as  an  identification  of  the  premises 
mentioned  in  the  notice  of  lien.  In  City  of  Crawfordsville 
V.  Johnson,  51  Ind.  397,  the  notice  was  held  sufficient  be- 
cause the  new  building  showed  what  part  of  the  lot  it  cov- 
ered for  which  the  labor  and  material  were  furnished 

In  Newcomer  v.  Hvichings^  96  Ind.  119,  the  notice  was  for  a 
building  on  lots  numbered  9  and  10,  the  building  was  erected 
on  lots  10  and  11;  the  location  of  the  building  was  held  to 
be  a  sufficient  identification  of  the  premises,  notwithstand- 
ing the  misdescription  of  one  of  the  lots  in  the  notice. 

In  White  V.  Stanton,  tupra^  the  notice  was  for  ma- 
terials of  a  dwelling  house  on  several  lots  and  eighty  acres 
of  land.  The  names  of  the  State  and  county  within  which 
the  land  was  situate  were  not  given.  The  court  held  that 
inasmuch  as  the  notice  referred  to  the  dwelling-house  as 
having  been  erected  on  all  the  lots,  it  was  sufficient. 

It  appears  also  from  the  complaint  that  no  other  property 
answers  the  description  in  the  notice,  which  is  said  to  aid 
what  might  otherwise  be  an  insufficient  description.  Phil. 
Mech.  Liens,  section  382. 

We  are  of  the  opinion  that,  as  against  the  appellants,  the 
notice,  when  taken  in  connection  with  the  extrinsic  facts 
averred  in  the  complaint,  was  sufficient  to  create  a  lien. 

The  judgment  creditors  are  not  innocent  purchasers,  but 
hold  their  lien  subject  to  all  prior  Hens  and  equities,  ^rm- 
strwtg  v.  Feamaw,  67  Ind.  429  ;  Foltz  v.  Wert,  103  Ind.  404. 

We  are  also  of  the  opinion  that  the  appellant  is  not  pre- 
cluded by  the  judgment  rendered  against  the  appellee  Rauck 
from  again  foreclosing  his  Hen.  Conyers  v.  Mericlea,  75  Ind. 
443;  McCasland  v.  Mna  Life  Ina.  Co.,  108  Ind.  130. 
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The  judgment  is  reversed,  with  costs,  and  the  court  be- 
low instructed  to  overrule  the  demurrers  to  the  complaint, 
and  to  proceed  in  accordance  with  this  opinion. 

Filed  April  9, 1891. 
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No.  15,785.     ^ 

Gilson  et  al.  v.  The  Board  op  Commissioners  op  Rush 

County. 

•Constitutional  Law. —  Uniformity  of  SuUute. — Local  or  Special  Legidation. 
— A  statute  which  is  of  general  and  uniform  operation  throughout  the 
State,  and  operates  alike  upon  all  persons,  under  the  same  circum^ 
stances,  is  not  subject  to  the  objection  that  it  is  special  or  local  legis- 
lation. 

Same. —  Uniformity  in  Taxing  District. — If  a  tax  law  provides  that  the  rate 
of  assessment  and  taxation  shall  be  uniform  and  equal  throughout  the 
locality  in  which  the  tax  is  to  be  levied,  it  does  not  violate  the  section 
of  the  Constitution  requiring  that  a  tax  law  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation. 

Free  Gravel  Road.— ^c<  of  1889  for  Purchase  of  Road  is  Valid. — The  act 
of  March  8,  1889  (Acts  1889,  p.  276),  providing  for  the  purchase  of  toll 
roads  is  constitutional,  and  does  not  violate  either  section  22,  article  4, 
or  section  1,  article  10,  of  the  Constitution. 

8a^e.— Majoi'ity  of  Votes  Cast  Oives  Authority  to  Purchase. — If  the  requisite 
number  of  freeholders,  citizens  of  two  or  more  townships,  jointly  peti- 
tion the  board  of  county  commissioners  for  an  election  to  determine  if 
a  certain  designated  toll  road  shall  be  purchased  and  made  a  free  road, 
and  an  election  is  ordered  and  held  pursuant  to  the  request  of  such  pe- 
tition, such  townships  thus  petitioning  constitute  an  election  district; 
and  if  a  majority  of  all  the  votes  cast  in  such  district  is  in  favor  of 
such  purchase,  the  purchase  must  be  made,  although  a  majority  in  one 
or  more  of  the  townships  is  against  it. 

Same. — Exemption  of  Realty  from  Taxation, —  Validiiy  of  Statute. — The  provis- 
ion in  the  statute  exempting  from  taxation  real  estate  previously  as- 
sessed for  free  gravel  roads,  until  other  property  has  paid  an  amount 
equal  to  such  assessments,  does  not  render  the  statute  void. 

Same. — ObjeetioTis  to  Proceedings. —  When  to  be  Made. — ;Objections  to  the  pe- 
tition for  an  election,  notice  thereof,  appraisement  of  the  road,  and  regu- 
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larity  of  the  election  must  be  made  before  the  final  order  for  the  pur- 
chase of  the  road  is  entered  bj  the  board  of  county  commissioners^ 
Statute. — Ol^eet  in  CorMi'uing. — Isolated  Words  or  Sentences. — The  object  to 
be  attained  in  construing  a  statute  is  to  ascertain  tlie  intention  of  the 
Legislature  which  passed  it,  which  intention  is  to  be  ascertained  by 
looking  to  the  whole  statute,  and  not  in  the  consideration  of  isolated 
words,  or  sentences. 

From  the  Rush  Circuit  Court. 

J.  H.  Melleit  and  3/.  E.  Forkner,  for  appellants. 

J.  Q,  ThomaSy  K,  M,  Hord  and  E,  K,  Adams,  for  appellee. 

Coffey,  J. — By  an  act  of  the  General  Assembly,  approved 
March  8,  1889  (Acts  of  1889,  p.  276),  it  is  provided  that  the 
county  commissioners  of  any  county  in  this  State,  when  pe- 
titioned therefor  by  fifty  freeholders,  citizens  of  any  town- 
ship, or  townships,  in  the  county,  where  a  toll-road  is  lo- 
cated, shall  submit  to  the  voters  of  said  township,  or  town- 
ships, in  such  county  through  which  said  road  may  pass,  at 
a  regular  or  special  election,  giving  at  least  twenty  days'  no- 
tice in  a  newspaper  of  general  circulation  published  in  said 
county,  and  by  posting  up  written  or  printed  notices  thereof 
at  each  voting  place  in  said  township,  or  townships,  the 
question  of  purchasing  turnpikes,  or  toll-roads,  in  said  town- 
ship, or  townships.  The  vote  on  such  question  is  required 
to  be  certified  by  the  proper  officers  of  election  to  the  county 
commissioners,  and,  if  a  majority  of  the  votes  at  such  elec- 
tion is  in  favor  of  the  purchase,  it  is  made  the  duty  of  such 
board  to  purchase  such  toll- road.  Before  such  election  is 
held  it  is  the  duty  of  the  board  of  commissioners  to  appoint 
a  surveyor,  or  engineer,  of  the  county,  and  two  disinterested 
freeholders  of  the  county,  one  of  such  freeholders  to  be 
selected  by  the  board,  and  the  other  by  the  company  own- 
ing the  road,  to  view  the  road  to  be  purchased,  and  deter- 
mine the  consideration  to  be  paid  for  the  same.  It  is  further 
required  that  the  consideration  to  be  paid  shall  be  published 
as  a  part  of  the  notice  of  election. 

Upon  the  order  for  the  purchase  of  such  toll-road,  or  a 
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section  thereof,  being  made  by  the  board  of  commissioners, 
the  company  owning  such  road  is  required  to  execute  and 
deliver  to  such  board  a  written  deed,  under  the  seal  of  the 
company,  conveying  to  the  board  the  road,  or  section  thereof, 
described  in  the  petition,  including  the  bridges  on  the  line 
thereof,  and  thereupon  the  board  of  commissioners  may  issue 
to  such  company  the  bonds  of  the  county,  payable  in  instal- 
ments, or  at  annual  intervals,  not  exceeding,  in  all,  the  pe- 
riod of  five  years,  bearing  interest  at  a  rate  not  exceeding 
six  per  cent.,  payable  annually. 

For  the  purpose  of  raising  money  necessary  to  meet  said 
bonds,  and  the  interest  thereon,  the  board  of  commissioners 
is  required  to  levy  an*  annual  tax  upon  the  property  of  the 
township,  or  townships,  voting  for  such  purchase,  in  such 
manner  as  to  meet  the  principal  and  interest  of  said  bonds. 
If  the  road,  or  section  thereof,  purchased,  runs  into,  or 
through,  two  or  more  townships,  the  amount  paid  therefor 
is  to  be  divided  and  charged  upon  the  property  in  such 
townships  in  proportion  to  the  assessed  value  thereof  pur- 
chased in  each  township. 

Lands  which  have  been  previously  assessed  for  the  con- 
struction of  free  gravel  roads  are  exempt  from  taxation  under 
the  provisions  of  this  act  until  all  other  lands  in  the  town- 
ship shall  have  been  assessed  an  amount  equal  to  the  assess- 
ment made  under  the  act  for  the  purchase  of  toll-roads. 

Toll-roads  purchased  under  this  act  are  made  free,  and  are 
to  be  kept  in  repair  as  roads  constructed  under  the  free 
gravel-road  laws  of  the  State. 

Under  the  provisions  of  this  statute  fifty  freeholders  of  the 
townships  of  Center,  Jackson,  and  Rushville,  in  Rush  county, 
in  the  month  of  December,  1889,  filed  in  the  office  of  the  au- 
ditor of  said  county  a  petition  signed  by  them,  praying  the 
board  of  eommissioners  of  said  county  to  submit  to  the 
voters  of  said  townships,  at  a  special  election,  the  question 
of  purchasing  a  certain  toll-road  extending  through  said 
townships,  from  the  city  of  Rushville,  in  said  county,  to  the 
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town  of  KnightstowD,  in  Henry  county,  known  as  the  Rush- 
ville,  Raysville,  and  Knightstown  Gravel  Road. 

Such  proceedings  were  had  under  this  petition  that  the 
road  was  appraised^  the  election  was  ordered,  notice  thereof 
given,  the  election  held,  and  a  return  thereof  made 
to  the  Board  of  Commissioners  of  Rush  county.  The 
board  determined  that  a  majority  of  the  votes  cast  at  such 
election  was  in  favor  of  the  purchase  of  the  road,  and  there- 
upon entered  an  order  to  purchase  the  same,  took  a  convey- 
ance thereof  from  the  company  owning  it,  and  issued  to  the 
company  the  bonds  of  Rush  county  in  payment  therefor.  A 
majority  of  the  votes  cast  in  Center  township  was  against 
the  purchase,  but  a  majority  of  all  the  votes  cast  in  the  three 
townships  voting  at  such  election  wavS  in  favor  of  purchasing 
the  road.  The  amount  to  be  paid  for  the  road  was  appor- 
tioned among  the  three  townships  as  follows  :  Center  town- 
ship, $4,439.60  ;  Jackson  township,  $2,632.98;  and  Rush- 
ville  township,  $849.25. 

This  action  was  commenced  by  the  appellants,  who  are 
resident  freeholders  and  tax-payers  of  Center  township,  in 
the  county,  to  enjoin  the  board  of  commission.ers  from  levy- 
ing a  tax  to  meet  the  principal  and  interest  of  the  bonds 
issued  by  Rush  county,  in  payment  for  the  toll-road  so  pur- 
chased pursuant  to  the  prayer  of  the  petition  above  referred 
to.  The  court  sustained  a  demurrer  to  the  complaint,  and 
this  ruling  is  called  in  question  here  by  a  proper  assignment 
of  error. 

The  first  contention  of  the  appellants  is,  that  the  act  of  the 
General  Assembly  under  which  the  appellee  assumed  to 
purchase  the  toll-road  in  question  is  void,  as  being  in  con- 
flict with  section  22,  article  4,  and  section  1,  article  10,  of 
our  State  Constitution. 

So  much  of  section  22,  article  4,  as  is  material  to  the  con- 
troversy here,  reads  as  follows :  "  The  General  Assembly 
shall  not  pass  local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say :     For  the  assessment  and 
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collection  of  taxes  for  State,  county,  township,  or  road  pur- 
poses.^' 

Section  1,  article  10,  is  as  follows :  "  The  General  As- 
sembly shall  provide,  by  law,  for  a  uniform  and  equal  rate  of 
assessment  and  taxation ;  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all  prop- 
erty, both  real  and  personal,  excepting  such  only,  for  muni- 
cipal, educational,  literary,  scientific,  religious,  or  charitable 
purposes,  as  may  be  specially  exempted  by  law." 

It  is  held  that  a  statute  which  is  of  general  and  uniform 
operation  throughout  th^  State,  and  operates  alike  upon  all 
persons,  under  the  same  circumstances,  is  not  subject  to  the 
objection  that  it  is  special  or  local  legislation.  State,  ex  reL, 
V.  ReitZy  62  Ind.  159  ;  McLaughlin  v.  Citizens,  etc.,  Asa^n, 
62  Ind.  264 ;  Heanley  v.  State,  74  Ind.  99 ;  Elder  v.  State, 
96  Ind.  162. 

The  statute  we  are  now  considering  is  of  uniform  opera- 
tion throughout  the  State  of  Indiana,  and  applies  alike  to  all 
persons  coming  within  its  operation,  and  is  not  in  conflict 
with  the  provisions  of  section  22,  article  4,  of  our  State 
Constitution. 

The  question  as  to  whether  it  is  in  conflict  with  section  1, 
article  10,  above  quoted,  is  a  much  more  serious  question. 
This  provision  of  our  Constitution  received  a  construction 
in  the  case  of  Bright  v.  McCullough,  27  Ind.  223.  It  was 
>  said  in  that  case  :  "  The  section  does  not  require  that  the 
rate  of  assessment  shall  be  uniform  and  equal  for  all  pur- 
poses throughout  the  State;  and  we  think  its  meaning 
dearly  is,  that  the  rate  of  assessment  and  taxation  must  be 
uniform  and  equal  throughout  the  locality  in  which  the  tax  is 
levied.^' 

So,  again,  it  received  a  construction  in  the  case  of  Lafay- 
eite,  etc.,  R.  R.  Co.  v.  Geiger,  34  Ind.  185.  That  was  a  suit 
to  enjoin  the  levy  and  collection  of  a  tax  in  aid  of  the  con- 
struction of  a  railroad.  It  was  contended  that  inasmuch  as 
the  railroad  ran  through  the  counties  of  Madison,  Tipton^ 
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Clinton,  Tippecanoe,  and  Benton,  in  this  State,  it  was  neces- 
sary that  each  and  all  of  the  counties  must  vote  for  an  ap- 
propriation, and  assess  the  same  amount  of  tax  in  each  county 
to  make  it  uniform  and  equal.  In  answer  to  this  contention 
the  court  said  :  ^^  If  the  tax  assessed  is  equal  and  uniform 
in  the  county  where  assessed,  it  will  be  in  strict  accordance 
with  the  requirements  of  the  Constitution."  See,  also, 
John  V.  Oincinnatif  etc^  R.  R.  Co,,  35  Ind.  539. 

It  is  not  unusual  for  the  Legislatures  of  the  several  States 
in  the  Union,  in  the  exercise  of  the  general  power  of  taxa- 
tion, as  well  as  in  the  power  of  local  assessments,  to  create  a 
special  taxing  district,  without  regard  to  municipal  or  po- 
litical subdivisions  of  the  States,  and  to  levy  a  tax  on  all 
property  within  such  district  by  a  uniform  rule,  according  to 
its  value,  for  the  purpose  of  aiding  in  the  construction  of 
public  local  improvements. 

Our  laws  providing  for  street  improvements,  for  the  con- 
struction of  free  gravel  roads,  for  the  construction  of  ditches 
and  drains,  and  for  aid  in  the  construction  of  railroads,  are 
examples  of  this  kind  of  legislation. 

True,  in  most  cases,  such  improvements  are  paid  Tor  by 
local  assessments  against  real  property,  which,  in  theory,  is 
benefited  to  an  amount  equal  to  the  assessment.  But  it  is 
by  no  means  universally  true  that  such  improvements  are 
paid  for  by  assessments  against  real  estate  supposed  to  be 
benefited ;  but,  on  the  contrary,  they  are  often  paid  for  by 
the  assessment  of  a  tax  on  all  property  found  within  the  tax- 
ing district.  The  doctrine  announced  in  Bright  v.  McCid- 
lough,  supra,  that  the  requirements  of  section  1,  article  10, 
are  fulfilled  when  the  rate  of  assessment  and  taxation  is  uni- 
form and  equal  throughout  the  taxing  locality,  has  often  been 
affirmed  by  this  court.  Palmer  v.  Stumph,  29  Ind.  329; 
Anderson  v.  Kerns  Draining  Co.,  14  Ind.  199;  Goodrich  v. 
Winchester,  etc.,  T.  P.  Co.,  26  Ind.  119. 

In  the  case  of  Boioles  v.  fitate,  37  Ohio  St.  35,  the  ques- 
tion now  under  consideration  was  discussed  at  some  length 
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by  the  Ohio  court.  The  case  involved  the  constitutionality 
of  a  statute  passed  by  the  General  Assembly  of  that  State 
authorizing  the  assessment  of  all  property,  both  real  and  per- 
sonal, ^vithin  a  given  district,  to  pay  for  the  construction  of 
a  free  turnpike  road. 

It  was  contended  that  the  Legislature  had  no  power  to 
create  a  taxing  district  without  regard  to  the  boundaries  of 
the  political,  or  municipal,  subdivisions  of  the  State,  and  in 
answer  to  this  objection  the  court  said  :  "  That  the  power 
is  not  expressly  inhibited  is  clear^  and  we  are  persuaded 
that  there  is  no  implication  against  it,  from  the  fact  that  it 
has  always  been  exercised  without  challenge  in  divers  ways 
for  the  purpose  of  promoting  local  advantages,  not  only  in 
the  exercise  of  the  power  of  local  assessments^  where  the 
burden  of  local  improvements  has  been  placed  upon  property 
specially  benefited,  and  in  proportion  to  the  benefits,  but 
by  general  taxation  upon  local  districts  other  than  munici- 
pal or  political  subdivisions.  Notably,  special  taxing  dis- 
tricts have  been  created  for  tlie  purpose  of  supporting  and 
maintaining  schools  and  highways  by  the  subdivisions  of 
townships ;  and  we  can  see  no  difference  in  principle  between 
such  legislation  and  the  statute  under  consideration.'' 

These  several  adjudications  seem  to*  be  in  exact  accord 
with  the  elementary  books  upon  the  same  subject:  Cooley 
Taxation  (Ed.  1876),  p.  113;  see,  also,  pp.  110,  111,  112; 
Elliott  Roads  and  Streets,  392,  393. 

Judge  Cooley,  at  page  113,  in  discussing  this  question, 
says  :  "  Taxing  districts  may  be  as  numerous  as  the  pur- 
poses for  which  taxes  are  levied.  The  district  for  a  sin- 
gle highway  may  not  be  the 'same  as  that  for  the  school- 
house  located  upon  it.  It  is  not  essential  that  the  political 
districts  of  the  State  shall  be  the  same  as  the  taxing  dis- 
tricts, but  special  districts  may  be  established  for  special 
purposes,  wholly  ignoring  the  political  divisions.  A  school 
district  may  be  created  of  territory  taken  from  two  or  more 
townships  or  counties,  and  the  benefits  of  a  highway,  a  levee 
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or  drain  may  be  so  peculiar  that  justice  would  require  the 
cost  to  be  levied  either  upon  part  of  a  township  or  county^ 
or  upon  parts  of  several  such  subdivisions  of  the  State. 
The  political  subdivisions  of  the  State  are  necessarily  re- 
garded in  taxation  only  where  the  tax  itself  is  for  a  purpose 
specially  pertaining  to  one  of  them  in  its  political  capacity, 
so  that^  as  already  stated,  the  nature  of  the  tax  will  deter- 
mine the  district." 

Many  authorities  are  to  be  found  to  the  same  effect,  among 
which  are  People  v.  Ceniral  Pacific  R.  R,  (7o.,  43  Cal.  398  ; 
County  Judge  v.  Shelby  R.  R.  Co,^  5  Bush,  225 ;  Ghalliss  v. 
Parker,  11  Kan.  394;  People^  ex  rel.,  v.  Draper,  15  N.  Y. 
532;  Buffalo,  etc,  R.  R,  Co.  v.  Board,  etc.,  48  N.  Y.  93; 
Litchfield  v.  McComber,  42  Barb.  288  ;  Sangamon,  etc.,  R.  R. 
Co.  V.  County  of  Morgan^  14  111.  163 ;  Bakewell  v.  Police 
Jury,  20  La.  Ann.  334;  Inhabitants  of  Norwich  v.  County  Com- 
miasioners,  13  Pick.  60 ;  Inhabitants  of  Brighton  v.  Wilkinson, 
2  Allen,  27 ;  Salem  Turnpike  v.  County  of  Essex,  100  Mass. 
282 ;  Missouri  River,  etc.,  R.  R.  Co.  v.  Morris,  7  Kan.  210. 

In  the  passage  of  the  statute  under  examination  the  Leg- 
islature took  into  consideration  that  those  living  in  the  im- 
mediate vicinity  of  a  toll-road  had  a  special  interest  in  hav- 
ing it  made  free,  and  that  they  would  reap  an  advantage 
therefrom  not  enjoyed  by  those  residing  in  a  remote  part  of 
the  county;  and  hence  it  imposed  upon  those  who  thus  re- 
ceived a  special  benefit  the  burden  of  paying  for  the  same  in 
tlie  event  they  desired  to  purchase  such  road,  and  make  it 
free.  There  can  be  no  difference  in  principle  between  taxation 
to  construct  a  free  gravel  road,  and  taxation  to  purchase  a 
toll-road  already  constructed,' and  make  it  free  to  all.  The 
mode  usually  employed  to  raise  funds  with  which  to  con- 
struct free  gravel  roads  is  by  assessments  on  real  estate  sup- 
posed to  be  benefited ;  but  that  mode  is  pursued  simply  be- 
cause the  Legislature  has  seen  fit  to  declare  it  a  proper  one. 

We  can  not  say  that  a  person  who  possesses  personal  prop- 
erty only,  may  not  be  benefited  by  the    construction  of  a 
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free  gravel-road,  or  by  the  purchase  of  a  toll-ro^d  to  become 
free,  in  an  amount  equal  to  the  taxes  paid  by  him  for  that 
purpose.  Judge  Elliot,  in  his  work  on  Roads  and  Streets,  p. 
393,  says  :  **  The  weight  of  authority  *  *  is  overwhelmingly 
in  favor  of  the  right  of  the  Legislature  to  determine  what 
property  shall  be  assessed  and  how  the  apportionment  shall 
be  made." 

In  this  statute  the  Legislature,  in  the  exercise  of  that  right, 
has  determined  that  both  real  and  personal  property  shall  be 
taxed,  and  that  it  shall  be  apportioned  among  the  several 
townships  through  which  the  toll-road  runs,  if  they  by 
proper  vote  determine  to  purchase  such  road. 

This  statute  not  only  provides  for  taxing  districts,  but  it 
divides  such  districts  into  two  classes,  namely : 

First.  Districts  composed  of  a  single  township,  where  it 
determines  to  purchase  a  toll- road,  or  a  part  of  a  toll-road, 
within  its  limits;  and, 

Second,  A  district  composed  of  two  or  more  townships 
where  they  jointly  determine,  by  a  proper  vote,  to  purchase 
a  toll-road,  or  part  of  a  toll-road,  running  into  or  through 
all  the  townships  voting  for  such  purchase. 

This  case  falls  within  the  second  class,  and  if  a  majority 
of  the  votes  cast  in  that  district  was  in  favor  of  purchasing 
the  toll-road  mentioned  in  the  complaint,  it  was  the  duty  of 
the  board  of  commissioners  of  Rush  county  to  make  such 
purchase.  The  contention  that  the  other  townships  had  no 
power  to  vote  a  tax  upon  Center  township  without  its  con- 
sent, is  not  tenable,  for  the  reason  that  Center  township 
elected  to  become  a  part  of  the  taxing  district  by  signing  the 
petition  praying  the  board  of  commissioners  to  make  a  pur- 
chase of  the  toll-road,  in  the  manner  prescribed  by  law. 
Had  there  been  no  freeholders  found  in  Center  township  to 
sign  the  petition,  then  it  would  have  been  impossible  to  vote 
a  tax  on  the  property  of  that  township  with  which  to  pur- 
chase the  toll-road  ;  but  when  its  freeholders  saw  fit  to  join 
with  the  other  two  townships  in  a  petition  to  purchase  the 
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road,  we  think  it  became  a  part  of  the  taxing  district^  aud 
took  its  chances  on  the  result  of  the  vote  upon  the  question 
submitted. 

The  only  object  to  be  attained  in  construing  a  statute  is 
to  ascertain  the  intention  of  the  Legislature  which  passed  it^ 
and  such  intention  is  to  be  ascertained  by  looking  to  the 
whole  statute,  and  not  in  the  consideration  of  isolated  words, 
or  sentences.  In  our  opinion,  it  was  the  intention  of  the 
Legislature,  in  passing  the  act  under  consideration,  that 
where  two  or  more  townships  joined  in  a  petition  to  the 
board  of  county  commissioners  to  purchase  a  particular  toll- 
road,  all  the  townships  joining  in  such  petition  should 
bo  taxed  to  pay  for  the  same,  in  the  event  a  majority  of  the 
votes  cast  was  in  favor  of  such  purchase,  though  there  may 
have  been  a  failure  to  obtain  a  majority  in  one  of  the  town- 
ships.  Where  the  townships  have  joined  in  such  petition, 
and  the  vote  is  in  favor  of  the  purchase,  the  townships  thus 
voting  may  well  be  said  to  have  voted  in  favor  of  such  pur- 
cliase.  The  result  of  holding  otherwise  might  be  that  two 
townships  would  purchase  the  two  ends  of  a  toll-road,  while 
a  majority  of  one  vote  in  a  township  between  the  two  would 
defeat  the  purchase  of  the  center,  and  thus  destroy  the  value 
of  the  road  as  a  free  thoroughfare.  We  do  not  think  it  was 
tlie  intention  of  the  Legislature  to  permit  such  a  result.  The 
contention  that  the  elections,  in  all  cases  under  this  law,  are 
to  be  several,  is  destroyed  by  the  provision  made  for  a  joint 
petition.  Had  it  been  the  intention  of  the  Legislature  that 
the  purchase  should  depend  on  the  result  of  the  election  in 
each  township,  it  is  reasonable  to  a.ssume  that  the  Legislature 
would  have  provided  for  several  petitions  and  several  elec- 
tions, and  would  have  made  no  provision  for  joint  petitions 
and  a  joint  election. 

The  provision  of  the  statute  that  each  township  through 
which  the  road  passes  shall  pay  the  appraised  value  of  that 
part  of  the  road  located  in  the  township  is  not  objectionable.  It 
proceeds  upon  the  assumption  that  the  citizens  of  that  town- 
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ship  will  receive  a  special  beuefit,  by  making  the  toll-road 
free^ equal  to  the  amount  paid  by  them  for  that  purpose.  As 
we  have  seen,  the  question  of  apportionment  was  one  for  the 
Legislature,  and  unless  it  affirmatively  appears  that  the  Leg- 
islature has  so  &r  abused  its  discretion  as  to  take  private 
property  for  public  use  without  compensation,  the  courts 
have  no  power  to  interfere.  Nothing  of  the  kind  appears  in 
this  case. 

Xor  do  we  think  the  provision  in  the  statute  exempting 
from  taxation  real  estate  previously  assessed  for  free  gravel 
roads,  until  other  property  has  paid  an  amount  equal  to  such 
assessments,  renders  the  statute  void.  It  does  not  appear 
that  there  is  any  such  real  estate  in  any  of  the  townships  to 
be  taxed  for  the  purchase  of  the  toll-road  in  question. 

Indeed,  we  can  not  know  that  any  case  will  ever  arise  in 
which  this  provision  will  have  any  application. 

In  the  case  of  Bowles  v.  State,  supra,  this  objection  was 
urged  against  the  statute  then  under  consideration,  and  in 
answer  to  this  objection  it  was  said  by  the  court :  "  Inas- 
much, therefore,  as  the  statute  under  consideration  may  have 
a  constitutional  operation,  must  it  be  declared  absolutely 
void,  because,  under  certain  circumstances,  which  may  or  may 
not  exist,  the  operation  of  the  statute  would  violate  the 
principle  of  uniformity  required  by  the  Constitution  as  an 
essential  rule  in  the  imposition  of  taxes?     We  think  not." 

It  is  unnecessary  to  inquire  now  what  would  be  the  effect 
of  this  provision  should  a  case  arise  to  which  it  is  applicable. 
It  is  sufficient  to  say  that  no  such  case  is  before  us,  and  that 
anything  we  might  say  upon  the  subject  would  be  mere 
dicta. 

In  our  opinion,  the  statute  before  us  is  not  subject  to  any 
of  the  constitutional  objections  urged  against  it,  and  is  a 
valid  enactment. 

Numerous  objections  are  urged  against  the  petition,  the 
manner  in  which  the  consideration  to  be  paid  for  the  toll- 
road  was  ascertained,  and  to  the  notice  of  election. 
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In  our  opinion,  these  objections  come  too  late.  The  stat- 
ute before  us  confers  upon  the  board  of  commissioners  of 
the  county  exclusive  original  jurisdiction  to  receive  and  pass 
upon  the  sufficiency  of  the  petition,  the  sufficiency  of  the  re- 
port, made  by  the  persons  appointed  to  ascertain  the  consid- 
eration to  be  paid  for  toll-roads,  the  sufficiency  of  the  notice 
of  election^  and  the  result  of  the  election.  In  passing  upon 
these  questions  the  board  of  commissioners  acts  in  a  judicial 
capacity.  These  matters  must  all  be  passed  upon  by  the 
board  before  the  order  for  the  purchase  of  the  road  is  en- 
tered. When  the  order  for  the  purchase  of  the  road  is  made 
these  questions  are,  therefore,  conclusively  adjudicated. 

Objections  to  the  petition,  notice,  appraisement,  or  regu- 
larity of  the  election  must  be  made,  if  made  at  all,  before  the 
final  order  for  the  purchase  of  the  road  is  entered  by  the 
board  of  commissioners.  Jackson  v.  State,  104  Ind.  516  ; 
Peters  v.  Griffce,  108  Ind.  121 ;  McMuUen  v.  State,  105  Ind. 
334 ;  Young  v.  Sellers,  106  Ind.  101 ;  Million  v.  Board,  etc., 
89  Ind.  5;  Deweij  v.  State,  91  Ind.  173;  Stoddard  v.  JoA^i- 
S071,  75  Ind.  20 ;  Osborn  v.  StiUon,  108  Ind.  443 ;  Ely  v. 
Board,  etc.,  112  Ind.  361 ;  White  v.  Fleming,  114  Ind.  560; 
Strieb  v.  Cox,  111  Ind.  299;  Black  v.  Thompson,  107  Ind. 
162;  Hobbs  v.  Board,  etc.,  116  Ind  376;  Board,  etc.,  v. 
Hall,  70  Ind.  469  ;  Reynolds  v.  Paris,  80  Ind.  14;  Hilton 
V.  Mason,  92  Ind.  157;  Hill  v.  Probst,  etc.,  120  Ind.  528; 
Loesnitz  v.  Seelinger,  127  Ind.  422. 

Under  the  authorfties  above  cited  it  must  be  held  that  the 
questions  involving  the  sufficiency  of  the  petition,  the  regu- 
larity of  the  report  of  those  appointed  to  appraise  the  road, 
the  sufficiency  of  the  notice  of  the  election,  and  the  regularity 
and  result  of  such  election,  are  questions  which  were  adjudi- 
cated by  the  board  of  commissioners  of  Rush  county  before 
entering  an  order  for  the  purchase  of  the  toll-road  named  in 
the  complaint,  and,  havinj]^  been  so  adjudicated  by  that  tri- 
bunal, they  are  not  subject  to  investigation  in  a  collateral 
proceeding  like  this. 
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We  have  carefully  examined  all  the  other  questions  pre- 
sented by  the  record^  and  feel  warranted  in  saying  that  the 
court  did  not  err  in  sustaining  the  demurrer  to  the  complaint 
in  this  cause. 

Judgment  affirmed. 

Filed  April  10,  1891. 
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McHenry  v.  Knickerbacker  et  al. 

Mechanic's  Lijsn. — Surely  on  Contrajcttn's  Bond  com  not  Eirforee  Lien  for      .  ^    „ 
MaieriaU  Famiskid. — A  surety  on  a  contractor's  bond  who  undertakes      kei  615 
that  the  contractor  shall  pay  for  all  materials  used  in  the  building  can 
not  enforce  a  lien  for  materials  furnished  by  him  at  the  request  of  such 
contractor. 

From  the  Dearborn  Circuit  Court. 

IL  D.  McMulleiij  G.  3L  Roberta  and  (7.  W.  Stapp,  for  ap- 
pellant. 

/.  A''.  Thompson  and  A.  Q.  Jones,  for  appellees. 

Elliott,  J. — The  appellant,  in  his  complaint,  alleges  that 
he  furnished  materials  for  the  erection  of  a  building  which  ^ 
John  S.  Morris  had  undertaken  to  erect  for  the  appellees, 
and  that  notice  of  his  intention  to  hold  a  lien  was  duly  given 
and  recorded.  The  answer  of  the  appellees  sets  forth  the 
contract  with  Morris,  and  a  bond  executed  by  the  appellant 
and  others  to  secure  the  performance  of  the  contract  by  Mor- 
ris, the  principal  contractor.  The  contract  with  Morris 
provided  that  he  should  furnish  and  pay  for  all  materials 
used  in  the  building;  and  further  provided  that  the  appel- 
lees might,  at  any  time,  make  such  alterations  in  the  plan, 
or  work,  as  they  should  deem  proper. 

We  have  no  doubt  as  to  the  sufficiency  of  the  answer. 
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The  appellant  undertook  that  the  principal  contractor  should 
furnish  and  pay  for  all  materials  ui^ed  in  the  buildings  and 
he  can  not^  in  the  face  of  this  undertaking,  demand  compen- 
sation for  materials  furnished  at  the  request  of  the  contractor. 
It  would  violate  the  plainest  principles  of  justice  to  permit 
the  appellant  to  enforce  a  fien,  for  it  would  allow  him  to  ex- 
act payment  for  property  which  he  had  explicitly  promised 
should  be  paid  for  by  another. 

The  reply  endeavors  to  avoid  the  answer  by  showing  that 
changes  were  made  by  the  appellees;  but  the  efibrt  is  fruit- 
less. The  contract  between  Morris  and  the  appellees  gave 
them  the  right  to  make  such  changes  as  they  deemed  neces- 
sary, and  they  can  not  be  made  to  suffer  for  doing  what 
their  contract  gave  them  a  right  to  do.  If  there  had 
been  no  right  to  make  changes,  the  decision  in  Judah  v. 
Zimmerman,  22  Ind.  388,  would  exert  an  important  influ- 
ence ;  but  the  contract  expressly  confers  such  a  right,  and 
hence  that  case  is  not  relevant  to  the  matter  here  in  dispute. 

The  effect  of  the  legal  principles  we  have  stated  is  not 
changed  by  the  fact  that  the  appellant  was  one  of  several 
sureties,  for  he  is  precluded  from  doing  what  his  contract 
forbids,  and  so  are  his  co-sureties.  No  one  of  them^  jior  all 
combined,  can  enforce  payment  for  materials  used  in  tlie  con- 
struction of  the  building,  for  the  plain  and  unanswerable 
reason  that  they  have  undertaken  that  their  principal  shall 
pay  for  all  materials  and  work. 

Judgment  affirmed. 

Filed  April  11, 1891. 
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No.  15,010. 

The  Blue  Ridge  Marble  Company  u.  Duffy. 

EsTOPPj&ii. — Sale  <^  RecU  Estate, — Acquiescence, — Pleading. — In  an  action  to 
enjoin  the  sale  of  certain  real  estate  on  execution  to  satisfy  a  judg- 
ment in  favor  of  the  defendant  and  against  a  third  person,  the  com- 
plaint alleged  that  before  the  judgment  was  recovered  the  real  estate 
was  conveyed  to  the  plaintiff  and  the  deed  recorded  on  the  same 
day.  The  answer  alleged  that  at  the  sale  on  execution  (which  took 
place  after  the  complaint  was  filed)  the  plaintiff  stood  by  and  saw  the 
real  estate  sold  as  the  property  of  the  judgment  debtor  and  purchased 
by  the  judgment  creditor  and  made  no  claim  thereto,  but  it  failed  to 
allege  that  the  defendant  had  no  notice  of  the  sale  to  the  plaintiff  of 
the  real  estate  in  controversy. 

Held,  that  the  answer  was  insufficient  as  a  plea  of  estoppel,  and  was  de- 
murrable. 

From  the  Bartholomew  Circuit  Court. 

J,  W.  Morgarij  for  appellant. 

G.  W.  Cooper  and  (7.  B.  Cooper y  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  and  one  Brown,  as  the  sheriff  of  Bartholomew 
county,  to  enjoin  the  latter  from  selling,  on  an  execution  in 
his  hands,  certain  described  real  estate  in  said  county.  The 
complaint  alleges  that  the  appellant  recovered  a  judgment  in 
the  Bartholomew  Circuit  Court  against  one  Godfrey,  on  the 
23d  day  of  March,  1888  ;  that  the  clerk  of  said  court  issued 
an  execution  on  said  judgment,  and  placed  the  same  in  the 
hands  of  said  Brown,  as  the  sheriff  of  said  county,  who  levied 
the  same  on  the  real  estate  described  in  the  complaint  as  the 
property  of  said  Godfrey,  and  was  threatening  to  sell  the 
same  in  satisfaction  of  said  judgment ;  that  said  real  estate 
was  not  the  property  of  said  Godfrey  at  the  time  said  judg- 
ment was  rendered,  nor  at  the  time  of  said  levy  ;  that  on 
the  21st  day  of  March,  1888,  said  Godfrey  conveyed  said 
real  estate  to  the  appellee,  by  deed,  which  was  duly  recorded 
on  the  same  day.  Prayer  for  an  injunction.  The  complaint 
was  filed  on  the  7th  dav  of  Jul v,  1888. 
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To  this  complaint  the  appellant  filed  au  answer^  the  sec- 
ond paragraph  of  which  avers  that  .the  real  estate  described 
in  the  complaint  was  sold  by  said  Brown^  as  such  sheriff,  on 
the  execution  described,  on  the  11th  day  of  August,  1888; 
that  appellant  purchased  the  same  for  the  sum  of  1(260,  and 
the  costs  of  sale,  amounting  to  (34  ;  that  the  appellee,  at  the 
time  of  the  sale,  stood  by  and  saw  said  real  estate  sell  as  the 
property  of  Godfrey,  and  made  no  claim  thereto ;  that  appel- 
lant, at  the  time  of  the  oommencement  of  this  suit,  was  a 
#  non-resident  of  the  State,  and  had  no  notice  of  the  pendency 
thereof;  that  no  summons  was  issued  against  the  appellant, 
or  publication  made,  and  that  no  notice  of  the  pendency  of 
this  action  was  given  at  the  time  of  the  sale,  and  that  the  ap- 
pellant was  ignorant  thereof  at  the  time  of  the  purchase. 

A  demurrer  was  sustained  to  this  answer,  and  appellant 
excepted.  The  only  question  in  the  case  relates  to  the  pro- 
priety of  the  ruling  of  the  circuit  court  in  sustaining  the 
demurrer  to  this  answer. 

The  answer  is  pleaded  upon  the  theory  that  the  matters 
therein  set  out  estopped  the  appellee  from  maintaining  her 
action  for  an  injunction.  As  a  plea  of  estoppel  this  answer 
is  clearly  insufficient.  Hosford  v.  JohnaoUy  74  Ind.  479. 
It  admits  that  the  appellee's  deed  was  duly  recorded  on  the 
21st  day  of  March,  1888,  two  days  prior  to  the  date  of  the 
appellant's  judgment  against  Godfrey,  and  does  not  deny 
that  appellant  had  notice  of  appellee's  title  at  the  time  of  the 
purchase  at  the  sheriff's  sale. 

Nor  does  the  answer  aver  that  the  appellant  acted  upon 
the  silence  of  the  appellee. 

This  was  not  a  secret  title,  but  it  was  one  of  which  notice 
had  been  promptly  given  to  the  world  in  the  manner  pre- 
scribed by  law,  and  of  which  the  appellant  was  bound  to 
take  notice. 

The  court  did  not  err  in  sustaining  a  demurrer  to  this  answer. 

Judgment  affirmed. 

Filed  April  11, 1891. 
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No.  14,779. 

Messick  V.  The  Midland  Railway  Company. 

Easement. — Ihrol  License. —  WTien  Irrevocable. — A  naked  parol  license  to 
enjoy  an  easement  over  land  is  revocable  by  the  licensor  at  any  time 
while  it  remains  executory,  but  an  executed  parol  license  to  use  an- 
other's land,  granted  upon  a  consideration,  or  upon  the  faitli  of  which 
money  has  been  expended,  can  not  be  revoked. 

Quieting  Titlk. — Insufficiency  of  Answer  Setting  up  an  Kcitement. — In  an  ac- 
tion to  quiet  title,  an  answer  which,  without  denying?  plaintiff's  title, 
sets  up  an  easement  in  the  land  as  a  full  defence  to  the  action,  is  de- 
murrable. 

Same — Railroad. — Easement. — Directing  Verdict.— In  a  Huit  against  a  rail- 
road company  to  quiet  title,  where  it  was  a  material  question  whether 
the  company  had  a  valid  easement  in  the  land,  dependinj:  upon  whether 
the  entry  upon  said  land  by  the  company  and  Ihe  construction  of  the 
roadway  were  with  the  knowledge  and  consent  of  the  owner,  and  the 
owner  testified  that  he  objected  to  and  protested  against  the  entry,  which 
statement  was  not  denied  by  tlie  defendant,  it  was  error  in  the  court  to 
take  the  case  from  the  jury  and  direct  a  verdict  for  tlie  company. 

Practice. — Overruling  Denmirer  to  Bad  Awnoer. — Sustaining  a  demurrer  to 
a  good  special  answer,  when  tiie  facts  pleaded  can  be  shown  under  the 
general  denial  already  in,  is  not  available  error,  but  it  is  otherwise 
where  the  court  overrules  a  demurrer  to  a  bad  answer.  Such  error  is 
fatal. 

From  the  Montgomery  Circuit  Court. 

T.  E.  Ballard  and  E.  E,  Ballard,  for  appellant. 
T,  F.  Davidson,  for  appellee. 

McBride,  J. — The  appellant  brought  suit  to  quiet  her 
title  to  a  tract  of  land  in  Montgomery  county,  alleging  in 
her  complaint  that  she  was  the  owner  of  the  same  in  fee 
simple^  and  that  the  appellee  claimed  an  interest  therein 
adverse  to  her  rights,  which  claim,  it  was  alleged,  was 
without  right  and  unfounded,  and  cast  a  cloud  upon  her 
title.  Appellee  answered  by  general  denial^  and  by  a  spe- 
cial answer,  alleging,  in  substance,  that  in  the  year  1873 
Thomas  H.  Messick,  appellant's  husband,  owned  the  land 
in  controversy,  and  that  the  Anderson,  Lebanon,  and  St. 
liouis  Railroad  Company,  a  corporation  organized  under 
the  laws  of  this  State,  was  at  the  time  engaged  in  construct- 
ing a  line  of  railroad,  and  had  located  the  same  upon  and 
Vol.  128.— 6 
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across  said  land ;  and  that  with  the  express  leave  and  license 
of  said  Thomas  H.  Messick  they  entered  apon  and  appro- 
priated a  strip  of  land  one  hundred  feet  wide^  being  the 
same  land  in  controversy  in  this  action  ;  that  said  Messick 
was,  at  the  time,  a  director  of  said  corporation,  which  there- 
upon proceeded  to,  and  did,  grade  its  said  railroad  across  said 
land,  and  about  the  year  1874  completed  said  grade,  expend- 
ing thereon  the  sum  of  $5,000,  and  had  said  grade  completed 
ready  for  the  laying  of  ties  and  rails  thereon,  forming  a 
plainly  visible  roadway,  fit  only  for  railroad  purposes,  and 
forming  a  necessary  part  of  a  continuous  grade  extending 
for  many  miles  in  both  directions,  and  that  all  was  done 
with  the  knowledge  and  consent  of  said  Messick.  The  answer 
further  avers  that  said  corporation  thereafter  borrowed  money 
to  finish  and  equip  its  said  road,  and  to  secure  said  loan  mort- 
gaged all  of  its  property;  and  shows  that  the  appellee  suc- 
ceeded to  its  rights  by  purchase  at  judicial  sale  under  foreclo- 
sure of  said  mortgage.  It  is  also  alleged  that  appellant  ac- 
quired her  title  through  a  judicial  sale  of  the  rights  of  said 
Thomas  H.  Messick  in  said  land.  The  answer  alleges  that 
appellee^s  rights  were  acquired  in  April,  1885,  and  that  it 
has,  since  said  time,  entered  upon  said  premises,  restored 
said  grade,  and  laid  down  thereon  railroad  ties  and  iron,  and 
has  now  a  complete  railroad  thereon,  on  which  it  has,  with 
the  knowledge  of  appellant,  expended  large  sums  of  money. 

The  court  overruled  a  demurrer  to  this  answer,  and  this 
presents  the  first  question  in  the  record. 

Appellant  insists  that  this  answer  shows  that  said  Ander- 
son, Lebanon,  and  St.  Louis  Railroad  Company  acquired,  at 
most,  a  mere  naked  parol  license  to  enter  upon  said  prem- 
ises, revocable  at  the  pleasure  of  the  licensor,  and  which  was 
terminated  by  the  conveyance  of  the  title  of  said  Thomas  H. 
Messick. 

In  this  they  are  wrong.  A  naked  parol  license  to  enjoy 
an  easement  over  land  is  revocable  by  the  licensor  at  any 
time  while  it  remains  executory.     An  executed  parol  license 
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to  use  another's  land^  granted  upon  a  consideration^  or  upon 
the  faith  of  which  money  has  been  expended^  can  not  be  re- 
voked. 

If  the  licensee,  relying  upon  the  grant^  enters  upon  the 
premises  and  expends  ^considerable  sums  of  money  thereon^ 
with  the  knowledge  of  the  owner  of  the  premises,  such  li- 
cense can  not  be  revoked.  Buchanan  v.  Logansportj  etc., 
jB.  W.  Oo.,  71  Ind.  265 ;  Lane  v.  Miller,  27  Ind.  634;  Snow- 
den  V.  Wilas,  19  Ind.  10 ;  Stephens  v.  Benson,  19  Ind.  367 ; 
EvanevUky  etc.,  R,  R.  Co.  v.  Nye,  113  Ind.  223;  Midland  R. 
W.  Co.  V.  Smith,  113  Ind.  233. 

If  this  answer  had  been  filed  as  a  partial  ai^swer  as  to  the 
easement  claimed  by  appellee  only,  it  would  have  been  good ; 
but  it  is  filed  as  a  full  answer  to  the  entire  cause  of  action^ 
and  unless  it  is  sufficient  to  bar  the  entire  cause  of  action  it 
is  bad.  Mark  v.  Murphy,  76  Ind.  534 ;  McLead  v.  JEtna 
L.  Ins.  Co.,  107  Ind.  394  ;  Farman  v.  Chamberlain,  74  Ind. 
82 ;  Robbins  v.  Magee,  76  Ind.  381 ;  Pouder  v.  Tate,  76  Ind. 
1 ;  Franklin  L.  Ins.  Co.  v.  Dehority,  89  Ind.  347. 

If  appellant  has  any  title  in  the  land,  she  is  entitled  in 
this  action  to  have  it  quieted.  If  she  owns  the  fee,  she  is  en- 
titled to  have  her  title  to  the  fee  quieted.  If  appellee  has  a 
valid  easement,  she  is  entitled  to  have  her  title  to  the  fee 
quieted,  subject  to  such  easement.  This  answer  contains  no 
denial  of  her  ownership  of  the  fee,  and  counsel  for  appellee 
says:  ^'  It  is  true  that  the  ownership  of  the  fee  in  appellant 
was  not  denied,  but  she  was  not  entitled  to  have  her  interest 
in  the  fee  quieted  as  against  one  who  made  no  claim  to  it.'' 
If  the  appellee  had  filed  a  disclaimer  as  to  the  fee,  or  if  it 
had  limited  its  special  answer  to  the  easement  it  claims, 
there  would  be  some  force  in  this  ;  but  when  it  files  its  an- 
swer, which  upon  its  face  purports  to  be  a  full  answer  to  the 
entire  complaint,  it  can  not  be  said  it  was  making  no  claim 
to  the  fee.  A  disclaimer  of  this  character,  which  is  found 
in  the  record  for  the  first  time,  when  it  appears  in  the  brief 
of  counsel  on  appeal  to  this  court,  comes  too  late.     It  must 
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be  remembered  that  we  are  coDsideriDg  the  question  only  as 
it  is  presented  by  the  pleading.  No  answer  was  necessary 
but  the  general  denial,  as  under  that  answer  in  this  class  of 
actions  all  defenses,  whether  partial  or  complete,  may  be 
shown.  In  such  a  case^  sustaining  a  demurrer  to  a  good 
special  answer  would  not  be  available  error  ;  but  overruling 
a  demurrer  to  a  bad  answer  is  error  for  which  the  case  must 
be  reversed.  Abdil  v.  Abdil,  33  Ind.  460  ;  Over  v.  Shannon, 
75  Ind.  352;  McComas  v.  Haas,  93  Ind.  276;  Epperson  v. 
Ilostetter,  95  Ind.  583 ;  Sinis  v.  City  of  Frankfort,  79  Ind. 
446  ;  Weir  v.  State,  ex  reL,  96  Ind.  311  ;  Tfiompson  v.  Lowe, 
111  Ind.  272. 

Several  other  questions  are  presented  by  the  record,  but 
as  they  may  not  arise  on  another  trial  of  the  cause  we  will 
notice  onlv  one  of  them.  At  the  conclusion  of  the  evidence 
the  appellant  presented  to  the  court,  and  asked  to  have  given 
to  the  jury,  several  special  instructions,  but  the  court  re- 
fused all  of  them,  and  at  the  request  of  the  appellee  gave  to  the 
jury  the  following  instruction,  and  no  other:  *'  The  plain- 
tiff has  failed  to  make  a  case  entitling  her  to  recover  in  this 
action,  and  you  will,  therefore,  find  for  the  defendant."  The 
jury  did  so  find. 

A  material  question  in  the  case  was  whether  or  not  appel- 
lee had  a  valid  easement  in  the  land  in  controversy.  This 
depended  upon  whether  the  entry  upon  said  land,  and  con- 
struction of  said  railroad,  were  with  knowledge  and  consent  of 
the  then  owner,  Thorny  H.  Messick.  If  the  entry  was  against 
his  will,  and  over  his  objection  and  protest,  and  was  not  ac- 
quiesced in  by  him,  those  entering  were  trespassers,  and  could 
not  acquire  a  valid  easement.  Thomas  H.  Messick  was  a 
witness,  and  denied  that  the  entry  was  with  his  consent,  and 
testified  that  he  objected  to  and  protested  against  it.  There 
wassuflScient  testimony  to  entitle  appellant  to  have  the  ques- 
tion passed  upon  by  the  jury.  The  evidence  showed,  with- 
out conflict  or  contradiction,  that  Mrs.  Messick  owned  the 
fee  in  the  land.     The  appellee,  not  disputing  this,  insisted 
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that  it  was  the  possessor  of  a  valid  easenieDt,  and  the  burden 
was  on  it  to  establish  that  fact.  The  testimony  being  con- 
flicting, it  was  a  clear  invasion  of  the  province  of  the  jury  to 
take  the  question  from  them  and  direct  a  verdict.  If  there 
is  any  conflicting  evidence,  however  slight,  upon  the  point 
in  issue,  it  must  be  left  to  the  jury.  Adams  v.  Kennedy^  90 
Ind.  318.  Boling  v.  Howell,  93  Ind.  329 ;  Lawrenceburgh, 
etc.,  R.  R.  Go.  V.  Montgomery,  7  Ind.  474  ;  Haynes  v.  Thomas, 
7  Ind.  38 ;  Orookshank  v.  Kellogg,  8  Blackf.  256 ;  Babcock 
v.  Doe,  8  Ind.  110. 

The  fact  that  said  Thomas  H.  Messick  was  a  director  in 
said  corporation  can  make  no  difference.  A  corporation  may, 
by  its  agents,  commit  a  trespass  upon  the  lands  of  one  of  its 
directors  as  well  as  upon  the  lands  of  any  other  person.  The 
fact  that  Messick  was  a  director  and  officer  might  have  been 
considered  by  the  jury  in  connection  with  other  evidence  in 
determining  whether  the  entry  upon  the  land  was  with  his 
knowledge,  and  was  acquiesced  in  by  him,  or  was  without 
his  knowledge,  and  the  grading  thereon  done  over  his  ob- 
jection and  protest,  as  claimed  by  appellant ;  but  the  evi- 
dence upon  that  point,  conflicting  as  it  did,  the  court  erred 
in  directing  the  verdict. 

The  judgment  is  reversed,  at  appellee's  costs. 

Filed  April  11, 1891. 


No  15,936. 

The  Gammon  Theological  Seminary  v.  Robbins  et  al. 

Gift. — Inter  Vivos. — Retention  of  Possession. — Effect  of. — Written  Instrument. 
— Cjnsiruetion  of. — R.  executed  an  instrument  in  writing  which  con- 
tained the  following  provision :  "  I,  John  Robbins,  *  *  hereby 
give  to  the  trustees,  etc.,  the  principal  of  a  note  of  seven  hundred  dol- 
lars, •  *  said  sum  of  seven  hundred  dollars  to  be  ;?iven  in  trust  to  the 
said  trustees  when  the  said  note  falls  due,  on  the  4th  day  of  August, 
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1890,  and  to  be  by  them  invested  according  to  their  best  judgment." 
The  possession  of  the  promissory  note  was  retained  by  R.  and  was 
never  delivered  by  him  to  the  trustees. 

Hddy  that  the  written  instrument  did  not  constitute  a  gift  inier  vivM^  and 
that  the  promissory  note  mentioned  therein  did  not  become  the  prop- 
erty of  the  trustees. 

Heldf  also,  that  the  writing  constituted  a  mere  agreement  to  give  a  sum 
in  the  future,  and  that  under  it  no  property  passed. 

Same. —  What  ConstUuies, — Necessity  of  Delivery. — Character  of  Delivery, — To 
constitute  a  valid  gift  inter  vivos  of  personal  property,  there  must  be  a 
delivery  of  the  article  during  the  lifetime  of  the  donor,  with  an  inten- 
tion to  give.  A  manual  delivery,  however,  is  not  always  necessary. 
It  will  be,  sufficient  if  the  delivery  is  as  complete  as  the  thing  and  the 
circumstances  of  the  parties  will  permit. 

Prom  the  Henry  Circuit  Court. 

M.  E.  Forkner,  for  appellant. 

A,  L.  Nichols  and  C.  S.  Hemley,  for  appellees. 

Olds,  C.  J. — John  Bobbins,  late  of  Henry  county,  In- 
diana, died  intestate,  leaving  no  widow  or  children  surviv- 
ing, but  leaving  remote  heirs. 

A.  R.  A.  Thompson  was  appointed  administrator  of  his 
estate,  collected  what  was  due  the  estate,  and  filed  a  final  set- 
tlement report,  showing  a  balance  of  $571.21  in  his  hands 
for  distribution,  concluding  his  report  with  the  statement 
"  that  the  amount  shown  herein  in  his  hands  he  pays  into 
court;  that  the  Gammon  School  of  Theology,  of  Atlanta, 
Georgia,  is  claiming  the  money ;  that  he  does  not  know  who 
is  entitled  to  the  money,  or  who  the  heirs  are,  and  he  there- 
fore pays  the  same  into  court  for  whoever  may  be  entitled  to 
the  money." 

Among  the  assets  of  the  estate  was  a  note,  dated  August 
4th,  1887,  given  by  one  William  J.  B.  Lather  to  the  de- 
cedent for  $700,  borrowed  money  due  in  three  years,  which 
note  was  collected  bv  the  administrator,  and  constituted  a 
part  of  the  general  funds  of  the  estate,  of  which  there  re- 
mained the  balance  as  stated. 

The  appellant  filod  a  petition,  making  the  legal  heirs  par- 
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ties,  alleging  facts  ^hich  it  is  claimed  constituted  the  appel- 
lant the  owner  of  the  note  for  $700  by  gift  from  the  decedent 
during  his  life,  and  asked  that  it  be  decreed  to  be  the  owner 
of  the  fund^  and  that  the  clerk  be  ordered  to  pay  the  same 
to  it  and  its  board  of  trustees. 

To  this  petition  appellees  demurred,  and  the  demurrer  was 
sustained  and  exceptions  reserved.  The  appellant  refused  to 
plead  further,  final  judgment  was  rendered  on  demurrer 
against  the  appellant,  from  which  judgment  it  appeals,  and 
assigns  such  ruling  as  error. 

The  question  presented  by  the  demurrer  and  discussed  by 
counsel  is  as  to  whether  or  not,  under  the  facts  alleged,  the 
title  to  the  note,  or  the  proceeds  thereof,  passed  to  the  appel- 
llant  by  gift  from  Robbins. 

On  the  14th  day  of  September,  1887,  Robbins  executed 
and  delivered  to  one  Rev.  James  C.  Murray,  the  duly  au- 
thorized agent  of  the  board  of  trustees  of  the  plaintiff,  a 
written  instrument,  of  which  the  following  is  a  copy  : 
^^ State  of  Indiana,  Henry  County,  ss. : 

"  I,  John  Robbins,  of  the  county  and  State  afor.esaid, 
hereby  give  to  the  trustees  of  the  Gammon  School  of  The- 
ology, situated  at  the  city  of  Atlanta,  State  of  Georgia,  or- 
ganized (or  to  be  organized)  under  the  laws  of  the  said  State 
of  Georgia,  and  under  the  control  and  management  of  the 
Freedmen's  Aid  Society  of  the  Methodist  Episcopal  Church, 
the  principal  of  a  note  for  seven  hundred  dollars  ($700), 
dated  August  4th,  1887,  due  three  years  after  date,  and 
signed  by  W.  J.  B.  Lather,  in  trust  for  the  endowment  of  a 
perpetual  scholarship  in  said  Gammon  School  of  Theology, 
to  be  known  as  the  John  Robbins  Scholarship ;  said  sum  of 
seven  hundred  dollars  to  be  given  in  trust  to  the  said  trustees 
when  the  said  note  falls  due,  on  the  4th  day  of  August,  1890, 
and  to  be  by  them  invested  according  to  their  best  judg- 
ment, and  the  income  to  be  devoted  each  year  to  the  support 
of  a  student  in  the  said  Gammon  School  of  Theology,  under 
the  direction  of  the  faculty  of  the  same. 
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*'  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  my  seal  this  14th  day  of  September,  in  the  year  of 
our  Lordy  one  thousand  eight  hundred  and  eighty-seven. 

his 
"  John  X  Robbins.     [Seal.]  '' 
mark. 

This  writing  was  attested  by  two  witnesses,  and  acknowl- 
edged before  a  justice  of  the  peace. 

The  note  was  retained  by  Robbins,  and  never  was  deliv- 
ered. The  question  presented  is  as  to  whether  or  not  the 
execution  of  this  writing  perfected  the  gift  and  transferred 
the  title  to  the  principal  of  the  note  without  a  delivery  of 
the  note. 

The  universal  rule  is,  that  there  must  be  a  delivery  of  the 
article  during  the  lifetime  of  the  donor  to  constitute  a  valid 
gift  inter  vivos. 

In  the  case  of  Smith  v.  Dorsey,  38  Ind.  451,  this  court  said  : 
*^  To  constitute  a  valid  gift  inter  vivos  it  is  essential  that  the 
article  given  should  be  delivered  absolutely  and  uncondi- 
tionally. The  gift  must  take  effect  at  once  and  completely, 
and  when  it  is  made  perfect  and  complete  by  delivery  and 
acceptance,  it  then  becomes  irrevocable  by  the  donor.  Gifts 
\i7iter  vivos  have  no  reference  to  the  future,  but  go  into  im- 
mediate and  absolute  effect.  A  court  of  equity  will  not  in- 
terfere and  give  effect  to  a  gift  that  is  inchoate  and  incom- 
plete.'' 

It  is  contended  that  this  instrument  does  make  an  abso- 
lute gift  and  transfer  of  the  promissory  note,  and  it  being 
declared  in  writing,  and  the  writing  being  delivered,  it  op- 
erated to  pass  the  title  to  the  property;  that  a  promissory 
note  may  be  transferred  either  by  an  endorsement  upon  the 
note  or  by  a  separate  written  instrument. 

Admitting  this  to  be  true  in  case  of  a  sale  and  transfer  for 
value  of  a  prcfraissory  note,  it  has  no  such  application  in  case 
of  a  gift.  One  may  make  a  valid  parol  contract  for  the  sale 
of  personal  property  under  fifty  dollars  in  value  without  de- 
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livering  the  property,  or  the  payment  of  auy  earnest  money, 
or  reducing  it  to  writing,  but  to  constitute  a  valid  gift  inter 
vivos  of  personal  property,  even  though  it  be  under  fifty  dol- 
lars in  value,  the  property  must  be  delivered.  In  case  of  a 
gift  the  same  principle  applies  whether  the  property  be  of 
great  or  small  value.  A  party  may  make  a  valid  sale  or  gift  / 
of  a  note  by  delivery  without  endorsement  so  as  to  transfer  ) 
the  equitable  title. 

If  in  this  case  Robbinshad  endorsed  the  note  on  the  back 
to  the  appellant,  and  retained  the  note,  the  gift  would  be  in- 
complete; it  would  lack  the  element  of  delivery  to  make  it 
valid.  One  can  not  make  a  valid  gift  of  a  horse  or  a  promis- 
sory note  by  saying,  *'  I  give  the  horse  or  the  note  to  A.'' 
It  lacks  the  element  of  delivery  to  make  it  a  valid  gift. 

The  well-settled  rule  is  that  there  must  be  a  delivery  of 
the  property,  with  an  intention  to  give.  Delivery  is  ab- 
solutely necessary  to  the  validity  of  a  gift. 

The  owner  must  part  with  his  dominion  and  control  of  the 
article  before  the  gift  takes  effect ;  mere  words  alone  convey 
no  title,  and  a  present  gift  must  be  intended;  the  donor 
must  intend  to  part  with  the  title  and  control  of  the  thing 
at  the  time  of  making  the  gift.  A  gift  to  take  effect  in  the 
future  is  void.  While  a  delivery  is  absolutely  necessary  to 
the  validity  of  a  gift,  yet  it  is  not  necessary  that  there  should 
always  be  a  manual  delivery  of  the  thing  given.  It  will  be 
sufficient  if  the  delivery  be  as  complete  as  the  thing  and  the 
circumstances  of  the  parties  will  permit.  If  the  article  given 
be  too  bulky  to  admit  of  a  manual  delivery,  but  there  is  a 
surrender  of  the  possession  and  control  by  the  donor  to  the 
donee,  with  a  clear  expression  of  the  intention  of  the  donor 
to  give,  and  the  donee  accepts  the  gift,  and  assumes  control 
of  the  property,  it  will  be  sufficient.  In  case  of  a  gift  of  an 
article  of  personal  property  by  tlie  father  to  his  child,  who  is 
at  the  time  a  member  of  his  family,  the  change  of  possession 
need  only  be  such  as  the  circumstances  and  the  nature  of  the 
property  will  permit.     The  same  is  true  of  a  gift  by  the  hus- 
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band  to  the  wife.  In  the  case  of  a  gift  by  the  father  to  his 
infant  daughter,  residing  in  his  family,  on  the  occasion  of 
her  birthday,  of  a  piano,  which  thereafter  was  used  by  her 
and  claimed  as  her  own,  and  recognized  by  the  father  and 
other  members  of  the  family,  as  her  pvoperty,  and  afterwards 
she  married,  and  having  no  suitable  place  to  keep  the  piano 
at  her  own  house  she  allowed  it  to  remain  at  her  father's,  she 
visiting  and  remaining  at  her  father's  for  weeks  at  a  time, 
it  was  held  that  there  was  such  a  delivery  as  passed  the 
title.     Bass  v.  Drapery  55  Vermont,  404. 

So,  in  a  case  where  the  father  declared  his  intention  of 
giving  to  his  infant  child  certain  cattle,  and  bought  a  brand 
and  caused  it  to  be  recorded,  and  branded  the  cattle  in  the 
name  of  such  child,  with  the  avowed  purpose  of  giving  them 
to  the  child,  and  turned  them  out,  it  was  held  that  it  was 
a  sufficient  delivery  to  pass  the  title.  Hillebrant  v.  Brewer, 
6  Texas,  46.  In  these  instances  the  parties  made  such  a  de- 
livery of  the  property  as  the  relations  and  circumstances  of 
the  parties,  and  the  nature  of  the  property,  would  permit. 

The  authorities  are  not  uniform  as  to  whether  or  not,  when 
a  present  gift  of  property  is  expressed  in  writing,  and  the 
writing  itself  is  delivered,  it  is  sufficient  without  the  actual  de- 
livery of  the  thing  given.  It  was  held  that  where  a  father 
made  a  gift  by  a  declaration  in  writing,  in  the  form  of  a  deed, 
to  his  infant  child,  of  promissory  notes,  and  in  the  writing 
itself  declared  himself  a  trustee  to  manage  the  property  for 
the  benefit  of  the  donee,  and  caused  the  deed  to  be  recorded, 
and  the  donor,  styling  himself  trustee,  retained  the  notes, 
had  them  assessed  to  the  donee,  and  paid  the  taxes,  and  man* 
aged  them  for  his  said  child,  it  was  a  valid  gift.  Walker  v. 
Crews,  73  Ala.  412. 

We  do  not  think  the  facts  alleged  in  the  complaint  in  this 
case  bring  it  within  any  of  the  rules  above  stated,  by  which 
it  constitutes  a  valid  gift. 

In  this  case  it  does  not  appear  that  the  note  drew  interest, 
but  the  averments  in  the  complaint  show  it  to  be  a  note  for 
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$700^  due  August  4t\\,  1890.  The  instrument  in  writings 
signed  by  Robbins,  when  taken  as  a  whole,  shows  it  to  be  a 
prospective  gift  of  the  money  for  which  the  note  called.  The 
words  in  th^  writing  relating  to  and  importing  a  gift  are, 
*^  I  give  to  the  trustees/'  etc.,  "  the  principal  of  a  note  for 
seven  hundred  dollars,  *  *  *  said  sum  of  seven  hundred 
dollars  to  be  given  in  trust  to  the  said  trustees  when  the  said 
note  falls  due,  on  the  4th  day  of  August,  1890,  and  to  be  by 
them  invested  according  to  their  best  judgment." 

The  presumption  of  law  is,  that  the  note  will  be  paid  when 
due^  and  the  fair  construction  to  be  given  to  the  words  used 
is,  that  it  was  the  intention  of  the  donor  to  give  the  money,  the 
l)rincipal  sum  of  the  note,when  the  note  matured, to  the  trustees 
of  the  college,  and  it  does  not  warrant  a  construction  that  it  was 
intended  by  the  instrument  to  assign  the  principal  sum  of  the 
note  itself  to  the  trustees,  and  authorize  them  to  collect  the 
note,  but  it  is  a  mere  contract  to  give  the  money  when  paid 
to  the  trustees,  and  that  they  should  then  invest  the  money 
given  to  them  according  to  their  best  judgment.  While  in 
the  forepart  of  the  writing  the  word  "  give"  is  used,  yet  it 
is  followed  by  the  words  "  to  the  trustees  of"  a  school,  or- 
ganized or  to  be  organized.  Following  later  on  in  the  writ- 
ing it  is  expressly  stated  that  the  sum  of  seven  hundred  dol- 
lars, not  the  note  for  seven  hundred  dollars,  but  the  sum  of 
seven  hundred  dollars,  is  to  be  given  when  the  note  falls 
due,  so  that  the  gift  of  $700  is  to  be  made  when  the  note 
falls  due  to  the  trustees  of  the  college  at  the  maturity  of  the 
note. 

The  writing  itself  constitutes  a  mere  agreement  to  give  a 
sum  in  the  future.  There  is  nothing  in  the  writing  indicat- 
ing an  intention  to  assign  the  note  or  to  give  to  the  donees 
any  right  to  maintain  an  action  for  the  collection  of  it. 

Whatever  may  be  the  correct  rule  as  to  the  effect  of  a 
writing  whereby  a  party  expresses  an  intention  to  make  a 
present  gift,  and  transfer  the  immediate  title,  custody  and 
control  of  an  article  of  personal  property  or  chose  in  action. 
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as  a  promissory  note,  when  nothing  prevents  the  article  or 
thing  given  from  being  actually  delivered  and  handed  over 
from  the  donor  to  the  donee,  as  in  this  case,  but  no  actual 
delivery  being  made,  can  make  no  difference  in  this  case,  for 
the  writing  is  but  an  expressed  intention  or  contract  to  give 
something  in  the  future,  and  under  such  a  stat«  of  facts  the 
authorities  are  uniform  that  no  property  passes.  Zimmernian 
V.  Streepei\  75  Pa.  St.  147  ;  Nickerson  v.  Sickerson,  28  Md. 
327 ;  Shower  v.  Pilck^  4  Excliequer,  478 ;  Egerton  v.  Eger- 
ton,  17  N.  J.  E.  419. 

In  this  case,  if  Kobbius  had  lived)  he  alone  would  have  had 
the  right  to  h^e  collected  the  note,  and  it  required  some 
further  act  on  his  part  to  have  passed  the  title  either  of  the 
note  or  the  money  £o  the  donee.  Had  he  collected  and  used 
the  money,  the  writing  haying  no  consideration  to  support 
it,  it  could  not  have  been  enforced  against  him,  neither  can 
it  be  against  his  estate.  If  not  liable  upon  the  contract,  there 
I  is  no  liability  for  the  conversion  of  the  money.  If  the  note 
or  the  money  actually  belonged  to  the  donee,  then  there 
would  be  a  liability  for  the  conversion  of  the  money,  for  if 
the  gift  was  actually  executed  then  the  donor  could  not  re- 
voke it,  but  it  is  revocable  until  executed.  Like  a  promis- 
sory note  executed  by  the  maker  to  the  payee  as  a  gift,  it  is 
but  a  mere  promise  to  make  a  gift,  and  not  enforceable. 
Williams  v.  Forbes,  114  111.  167. 

In  regard  to  written  declarations  of  gift,  Schouler,  in  his 
work  on  Personal  Property,  vol.  2,  section  89,  says :  "An  or- 
dinary writing  of  gift,  not  uiul(  r  seal,  would,  we  presume,  have 
the  effect  in  most  States,  as  in  England,  of  a  parol  declaration 
of  gift,  agreeably  to  the  usual  statute  provisions ;  and  simply 
furnish  more  tangible  proof  than  expressions  by  mere  word 
of  mouth  that  a  gift  had  been  perfected,  yet  nothing  conclu- 
sive. Parol  declarations  of  gift,  without  delivery  of  the 
chattel,amounted  to  nothing  more  at  the  old  law  than  a  prom- 
ise to  give,  void  for  want  of  consideration  ;  but  in  some  of 
the  later  cases  written  memoranda  are  found  of  considerable 
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importauce  in  establishing  such  a  declaration  of  trust  as 
equity  would  now  be  disposed  to  carry  into  effect  out  of  re- 
gard to  the  mutual  intention  of  donor  and  donee." 

In  1  Parsons  Contracts  (7th  ed.),  p.  235,  it  is  said :.  *'  It 
is  essential  to  a  gift^  that  it  goes  into  effect  at  once,  and  com- 
pletely. If  it  regards  the  future,  it  is  but  a  promise;  and  be- 
ing a  promise  without  consideration,  it  can  not  be  enforced, 
and  has  no  legal  validity.  Hence  delivery  is  essential  to  the 
validity  of  every  gift ;  for  not  even  a  court  of  equity  will  in- 
terfere to  enforce  a  merely  intended  or  promised  gift.  There 
is,  it  is  true,  some  authority  for  supposing  that  a  gift  inter 
vivos  may  be  valid  without  delivery,  if  there  be  a  distinct  ac- 
ceptance. But  this  is  not  the  law.  Nor  will  transfer  by 
writing  alone  satisfy  the  requirement  of  delivery."  See  2 
Kent  (12th  ed.),  pp.  438  and  439  ;  Payne  v.  Powell,  5  Bush, 
248  ;  Bishop  Contracts,  section  82  ;  Green  v.  Langdon,  28 
Mich.  222 ;  Smith  v.  Dorsey,  supra ;  Smith  v.  Ferguson,  90 
Ind.  229 ;  Demi  v.  Dye,  123  Ind.  321. 

There  was  no  title  to  the  note  or  the  money  collected  upon 
the  same  passed  by  the  writing  to  the  appellant.  The  court 
properly  sustained  the  demurrer  to  the  complaint. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  22, 1891. 


No.  15,027. 

Johnson,  Trustee,  v.  Johnson  et  al. 

Will. — C<mstructi(m  of. — Joint- Tenancy. — Where  it  was  provided  in  a  will 
bequeathing  all  of  the  testator's  personal  property  to  two  of  his  grand- 
daughters, that  the  property  should  be  held  in  trust  for  said  children 
until  they  became  of  lawful  age,  and  that  if  they  should  die  without 
any  children  of  their  own,  the  property  should  go  to  his  three  sons, 
naming  them,  the  share  of  one  of  the  devisees,  who  died  intestate  un- 
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der  the  age  of  twenty-one  years,  unmarried  and  without  a  child  or 
children  of  her  own,  passed  to  the  three  sons  of  the  testator.  There  is 
nothing  in  the  will  to  indicate  that  it  was  the  intention  of  the  testator 
that  the  survivor  should  take  the  whole  estate  on  the  death  of  one  of 
the  granddaughters,  or  that  the  interest  of  the  deceased  granddaughter 
should  descend  to  her  heirs.  Under  the  statutes  of  Indiana,  property 
held  by  two  or  more  persons  as  joint  tenants  does  not  go  to  the  survivor, 
unless  it  is  so  expressly  stipulated  in  the  instrument  creating  the 
estate. 

From  the  Fayette  Circuit  Court. 

J.  L  Little  and  D.  W.  MoKee,  for  appellant. 

Coffey,  J. — This  was  an  action  brought  by  the  appellant 
to  obtain  a  construction  of  the  last  will  of  Lawrence  John- 
son, deceased. 

The  will  in  question  bequeaths  to  Edna  Dearmond  and 
Ella  Dearmond,  granddaughters  of  the  deceased  by  an  only 
daughter,  all  his  personal  estate,  and  appointed  the  appellant, 
Othniel  Johnson,  their  uncle,  as  trustee,  to  hold  and  manage 
their  property  until  they  reach  the  age  of  twenty-one  years. 
The  controversy  arises  out  of  the  following  clause  in  said 
will: 

'*  But  to  be  held  in  trust  for  said  children  until  they  become 
of  lawful  age,  and  (if)  they  die  with  any  children  of  their 
own  their  said  property  shall  go  to  my  three  sons,  John  L. 
Johnson,  Othniel  Johnson  and  Lawrence  Johnson." 

Edna  Dearmond  died  intestate  under  the  age  of  twenty- 
one  years,  unmarried  and  without  child  or  children  of  her 
own. 

The  appellant,  at  the  time  of  her  death,  had  in  his  hands,  * 
as  trustee,  about  the  siim  of  $2,600.  Being  in  doubt  as  to 
whether  one-half  the  sum  in  his  hands  belonged  to  the  sons 
of  the  deceased  or  to  Ella  Dearmond,  the  sister  of  Edna,  he 
brought  this  suit  to  determine  the  rights  of  the  parties  in 
interest. 

At  the  request  of  the  appellant  the  court  made  a  special 
finding  of  the  facts,  from  which  it  appears  that  Edna  and 
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Ella  Dearmond  are  the  only  children  of  a  daughter  of  the 
deceased,  and  that  the  clause  above  set  out  contains  a  cler- 
ical error.  Instead  of  reading  "  with  any  children  of  their 
own/'  the  clause  should  read,  "  wiihovi  any  children  of  their 


ownJ* 


The  court  stated,  as  a  conclusion  of  law,  from  the  facts 
found,  that  one-half  the  sum  in  the  hands  of  the  appel- 
lant at  the  time  of  the  death  of  Edna  Dearmond  went  to  the 
sons  of  Lawrence  Johnson,  deceased,  under  the  terms  of  the 
above  will. 

It  is  contended  by  the  appellant,  who  is  one  of  the  sons, 
that  in  this  conclusion  the  court  erred,  and  that  upon  the 
death  of  E^na  Dearmond  her  interest  vested  in  her  sister 
Ella  Dearmond  as  the  survivor. 

There  is  no  brief  on  file  for  the  appellees  and  we  are,  for 
that  reason,  without  information  as  to  their  views  .upon  the 
question  presented  for  our  consideration. 

It  is  earnestly  contended  by  the  appellant  that  upon  the 
death  of  Edna  Dearmond  her  interest  in  the  fund  in  contro- 
versy went  to  her  sister  Ella  Dearmond  by  survivorship,  and 
must  remain  there,  unless  she  shall  die  without  children  of 
her  own. 

Under  the  rules  of  the  common  law  it  was  important  to 
know  whether  a  devise,  or  bequest,  to  two  or  more  persons 
created  a  joint  estate,  or  an  estate  in  common,  for  if  the  es- 
tate was  joint,  the  survivor  took  the  whole ;  but  if  the  estate 
was  one  in  common,  the  whole  did  not  go  to  the  survivor. 
And  the  decided  weight  of  authority  is,  that  a  devise  to  two 
or  more  persons  simply  makes  the  devisees  joint  tenants,  and 
this  is  true  whether  the  devise  be  made  to  a  trustee,  or  other- 
wise.    3  Jarman  Wills,  p,  4,  and  authorities  cited. 

The  law  of  Joint  Tenancy,  however,  is  now  of  little  im- 
portance in  the  United  States,  as  it  has  been  abrogated  by 
statute  in  nearly  all  States  in  the  Union.  Among  the  States 
converting  joint  estates  into  estates  in  common,  or  modify- 
ing the  doctrine  of  survivorship  by  statute,  are  found  Geor- 
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gia,  Ohio^  Oregon,  Tennessee,  Alabama,  Arkansas,  Colorado, 
Illinois,  Florida,  North  Carolina,  Pennsylvania,  South  Car- 
olina, Texas,  Virginia,  West  Virginia,  and  Kentucky. 
Freeman  Co-Tenancy  and  Partition,  section  35, 

In  the  case  of  Whittlesey  v.  Fuller^  11  Conn.  337,  the  Su- 
preme Court  of  Connecticut  denounced  the  doctrine  of  sur- 
vivorship as  odious  and  unjust,  and  without  any  statute  upon 
the  subject  refused  to  enforce  it.  Indeed,  the  courts,  both  in 
England  and  this  country,  have  long  regarded  the  doctrine 
of  survivorRhip  with  disfavor,  and  have  not  enforced  it  ex- 
cept in  plain  cases  where  there  was  no  legal  means  of  es- 
cape.    Freeman  Co-Tenancy  and  Partition,  supra. 

Our  statute  upon  the  subject  now  under  consideration,  sec- 
tion 6060,  R.  S.  1881,  is  as  follows:  "  The  survivor  of  per- 
sons holding  personal  property  in  joint  tenancy  shall  have 
the  same  rights  only  as  tHe  survivor  of  tenants  in  common, 
unless  otherwise  expressed  in  the  instrument.'^ 

Under  this  statute,  property  held  by  two  or  more  persons 
as  joint  tenants  does  not  go  to  the  survivor,  unless  it  is  so  ex- 
pressly stipulated  in  the  instrument  creating  the  estate.  As 
there  is  no  provision  in  the  will  now  under  investigation 
which  indicates  an  intention  on  the  part  of  the  testator  that 
the  survivor  should  take  the  whole  estate  on  the  death  of 
one  of  his  granddaughters,  we  are  of  the  opinion  that  Ella 
Dearmond  did  not  take  the  interest  of  her  sister,  upon  her 
death,  as  the  survivor. 

Nor  do  we  think  such  interest  descended  to  the  heirs  of 
Edna  Dearmond  upon  her  death.  It  was  the  intention  of 
the  testator,  we  think,  that  his  sons  named  in  the  will  should 
take  her  interest  in  the  event  she  should  die  without  chil- 
dren of  her  own.  Of  course  it  was  impossible  that  the  two 
granddaughters  of  the  testator  should  jointly  have  children 
of  their  own,  and  as  there  is  no  provision  for  either  to  take 
from  the  other  as  survivor,  the  only  reasonable  construction 
of  the  will  is,  that  it  was  his  intention  if  either  should  die 
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without  children,  the  interest  of  the  one  so  dying  should 
vest  in  the  three  sons  named  in  the  will. 

In  our  opinion,  the  circuit  court  did  not  err  in  its  conclu- 
sions of  law. 

Judgment  affirmed. 

Filed  April  22,  1891. 


No.  14,755. 

MiLLEB,  Administrator,  v.  The  Louisville,  New  Al- 
bany AND  Chicago  Railway  Company. 

Neglioexge. — OorUribtUory  Negligence, — ^The  negligence  of  the  driver  of  a 
wagon  can  not  be  imputed  to  one  who  is  riding  in  the  wagon  with  him, 
bat  the  latter  can  not  recover  unless  it  affirmativelj  appears  that  he 
was  free  from  contributory  negligence. 

RArLBOAD. — Accident  at  Grossing, — Contributory  Negligence, — Where  a  wife 
was  riding  in  a  wagon  with  her  husband  who  was  driving,  and  they  ap- 
proached a  railroad  crossing,  known  by  the  wife  to  be  dangerous,  when 
a  train  was  coming  up  in  full  view,  and  the  husband  stopped  the  team, 
but  immediately  afterwards  attempted  to  cross  in  front  of  the  train  and 
both  were  killed,  the  wife  in  failing  to  warn  the  husband  or  to  look  or 
.  listen  for  approaching  trains  was  guilty  of  contributory  negligence,  and 
there  can  be  no  recovery  for  her  death. 

Same. — Photograph  as  Evidence. — It  was  not  error  to  permit  a  witness  to 
testify  that  a  photograph  introduced  in  evidence  was  a  correct  repre- 
sentation of  the  crossing  and  surroundings  where  the  accident  occurred. 

JUBOB. — Relationship  to  Counsel. — Setting  Aside  Verdict. — A  verdict  will  not 
be  set  aside  because  a  juror  was  permitted  to  serve  who  was  the  husband 
of  a  niece  of  the  wife  of  one  of  the  defendant's  attorneys. 

From  the  Carroll  Circuit  Court. 

/.  R.  Goffroth,  T.  A.  Stuart,  F.   Oaylord  and  J.  F.  Mc- 
Hughy  for  appellant. 

W.  8.  Kinnauy  E.  C.  Field  and  C  (7.  Mataon,  for  appellee. 

Elliott,  J. — The  facts^  as  they  appear  in  the  special  ver- 
VoL.  128.— 7 
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diot^  are,  in  substance,  these  :  The  irack  of  the  appellee 
crosses  a  public  highway  not  far  from  the  city  of  Lafayette. 
The  railroad  runs  from  north  to  south,  and  the  highway 
from  east  to  west,  but  neither  runs  on  a  direct  line.  The  track 
approaches  the  crossing  from  the  west  on  a  descending  grade 
of  about  sixty  feet  to  the  mile,  and  the  grade  of  the  highway 
from  the  south  descends  to  the  crossing  at  about  two  hun- 
dred and  fifty  feet  per  mile.  On  the  south  side  of  the  rail- 
road, and  extending  from  a  point  one-half  mile  west  of  the 
crossing  to  a  distance  of  two  hundred  and  seventy  feet  of  the 
crossing,  there  is  a  hill  thirty  feet  high.  A  side-track  extends 
along  the  main  track  from  a  point  seventeen  rods  west  of  the 
crossing  eastward,  and  beyond  the  highway.  On  the  26th 
day  of  June,  1886,  there  were  five  freight  cars,  each  thirty 
feet  in  length,  standing  on  the  side-track  ;  one  of  these  cars 
was  a  box-car,  ten  feet  high,  and  the  others  were  platform 
cars.  Beginning  at  a  point  in  the  public  highway  fifty  feet 
distant  in  a  southeasterly  direction  from  the  railroad,  was 
an  open  space  where  the  track  was  plainly  visible  to  one 
travelling  on  the  highway  for  more  than  one-fourth  of  a  mile. 
The  crossing  was  a  dangerous  one,  and  the  appellant's  intes- 
tate and  her  husband  passed  over  it  as  oft;en  as  once  in  every 
two  weeks,  and  knew  that  the  crossing  was  a  dangerous  one. 
On  the  26th  day  of  June,  1886,  the  intestate  was  riding  with 
her  husband  along  the  highway,  and  at  the  time  they  reached 
a  point  within  one  hundred  and  fifty  feet  of  the  crossing  a 
train  was  approaching  from  the  west,  and  was  in  plain  view 
all  the  time  for  a  distance  westward  on  the  track  for  more 
than  one-fourth  of  a  mile,  but  the  view  of  the  railroad  track 
was  partially  obstructed  by  the  freight  cars  on  the  side-track. 
The  intestate  and  her  husband  were  riding  in  an  ordinary 
farm-wagon,  drawn  by  two  horses ;  the  husband  drove  and 
managed  the  team.  The  whistle  was  not  sounded  until  the 
train  was  within  seventy  rods  of  the  crossing,  nor  was  the 
bell  rung  until  after  the  whistle  was  sounded.  The  engineer 
saw  the  intestate  and  her  husband  when  within  two  hundred 
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feet  of  the  ci'ossing  and  sounded  the  danger  signal ;  but  the 
husband,  although  he  endeavored  to  urge  his  horses  across 
the  track,  failed  to  succeed  in  clearing  it,  and  the  wagon  was 
struck  by  the  locomotive^  and  both  the  husband  and  his  wife 
were  killed.  At  apointin  the  highway  srbout  one  hundred  feet 
from  the  crossing  the  intestate's  husband  apparently  checked 
his  horses ;  the  train  was  then  in  full  view^  and  the  engineer 
seeing  the  act  of  the  husband  was  induced  to  believe  that  he 
was  going  to  wait  until  the  train  had  passed  the  crossing. 
The  intestate  was  '^  not  prevented  in  any  manner,  or  in  any 
way  restrained  from  looking  or  listening  for  an  approaching 
train/'  and  nothing  was  done  by  her  to  warn  her  husband, 
nor  did  she  look  or  listen. 

It  is  quite  clear  that  the  husband  of  the  appellant's  in- 
testate was  guilty  of  contributory  negligence.  It  is  evident 
from  the  facts  stated  in  the  special  verdict  that  the  slightest 
care  on  his  part  would  have  enabled  him  to  see  and  avoid  the 
approaching  train.  But  the  fact  that  the  driver  of  a  wagon 
and  team  which  collides  with  a  railroad  train  is  negligent 
does  not  necessarily  preclude  a  recovery  by  one  riding  in  the 
wagon  with  such  negligent  driver.  The  doctrine  of  Thorogood 
V.  Bt-yaUy  8  C.  B.  115,  has  never  been  sanctioned  by  this 
court.  Pittsburghy  etc.,  R.  R.  Co.  v.  Spencer^  98  Ind.  186, 
and  cases  cited  ;  Town  of  Knightsiovm  v.  Muagrove,  116  Ind. 
121  ;  CUy  of  Michigan  City  v.  Boeckling,  122  Ind.  39.  The 
doctrine  has,  indeed,  been  overthrown  in  England  and  is  re- 
pudiated by  almost  all  of  the  courts  of  this  country.  See 
authorities  cited  in  notes,  pp.  630,  632,  Elliott  Roads  and 
Streets.  Rejecting,  as  we  do,  the  doctrine  of  imputed  neg- 
ligence, we  are,  nevertheless,  required  to  hold  that  there  can 
be  no  recovery  in  this  action.  We  are  led  to  this  conclusion 
by  the  fact  that  the  intestate  was  not  shown  to  be  free  from 
contributory  negligence.  It  has  long  been  the  settled  law 
of  this  State  that  a  plaintiff  can  not  recover  in  such  a  case  as 
this  unless  it  affirmatively  appears  that  his  own  negligence 
did  not  proximately  contribute  to  his  injury.     Hathaway  v. 
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Toledo,  etc.,  R.  W.  Co.,  46  lad.  25;  Toledo,  etc.,  R.  W.  Co.  v. 
Brannagan,  75  Ind.  490;  Cincinnati,  etc.,  R.  R.  Co.  y.  But- 
ler, 103  lud.  31 ;  Indiana,  etc.,  R.  W.  Co.  v.  Greene,  106  Ind. 
279 ;  Cones  v.  Cincinnati,  etc.,  R.  W.  Co.,  114  Ind.  328  ;  Ohio, 
etc.,  R.  W.  Co.  V.  Hill,  117  Ind.  56  ;  Chicago,  etc.,  R,  W.  Co. 
V.  Hedges,  118  Ind.  5;  Mann  v.  Belt  R.  R,,  etc.,  Co.,  post, 
p.  138. 

The  fact  that  there  was  no  contributory  negligence  may 
undoubtedly  be  inferred  from  circumstances,  but  to  author- 
ize such  an  inference  there  must  be  evidence  of  circumstances 
from  which  the  inference  can  be  legitimately  drawn.  There 
are  no  circumstances  in  this  instance  authorizing  such  an  in- 
ference. The  intestate  approached  a  crossing  known  to  her 
to  be  dangerous,  and  approached  it  when  a  train  was  in  full 
view;  she  took  no  precautions  to  warn  her  husband  or  to 
avert  the  threatened  danger,  although  slight  care  might  have 
avoided  it.  While  the  husband's  negligence  is  not  to  be  im- 
puted to  her,  she  was,  nevertheless,  under  a  duty  to  herself  to 
exercise  ordinary  care.  The  rule  we  adopt  is  laid  down  in 
the  well-reasoned  case  of  Brickell  v.  New  York,  etc.,  R.  R. 
Co,,  120  N.  Y.  290. 

In  the  case  of  Hoag  v.  New  York  Central  R.  R.  Co.,  Ill 
N.  Y.  199,  it  was  said,  in  speaking  of  a  case  where  the  wife 
was  seated  in  a  wagon  drawn  by  a  team  which  her  husband 
was  driving,  that,  "If  they  did  not  see  it  (the  train),  or,  at 
least,  the  deceased  did  not  see  it,  she  was  negligent,  for  she 
was  bound  to  look  and  listen,  and  the  facts  show  that  if  she 
had  looked,  she  could  have  seen,  and  would  have  seen,  the 
approaching  train.  She  had  no  right,  because  her  husband 
was  driving,  to  omit  some  reasonable  and  prudent  care  to 
see  for  herself  that  the  crossing  was  safe.''  The  statement 
was  approved  in  the  later  case.  This  statement  applies  with 
great  force  to  the  case  before  us,  for  here  the  wagon  was 
stopped,  the  engineer  had  reason  to  believe  the  husband  did 
not  intend  to  attempt  to  cross  in  front  of  the  train,  there 
was  no  obstruction  to  the  view,  and  the  wife  knew  that  the 
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crossing  was  an  unusually  dangerous  one.  Under  such  cir- 
cumstances she  was  certainly  bound  to  use  her  sense  of  sight 
and  hearing,  and  to  warn  her  husband  by  word  or  act.  In 
the  case  of  Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  514 
(15  Am.  St.  R.  733),  the  same  general  doctrine  is  declared, 
and  it  is  carried  somewhat  further  than  we  think  is' war- 
ranted by  principle  or  authority.  If  it  affirmatively  appeared 
in  this  case  that  no  want  of  care  was  attributable  to  the  de- 
ceased,  we  should  hold  that  the  fact  that  the  negligence  of  the 
husband  concurred  with  that  of  the  railroad  company  in  pro- 
ducing the  injury,  would  not  bar  a  recovery,  for  we  under- 
stand the  law  to  be  well  settled  that,  although  the  negligence 
of  a  third  person  concurs  in  producing  an  injury,  still  the 
plaintiff,  if  free  from  fault,  may  recover  {Rogers  v.  Leyden, 
127  Ind.  50,  and  cases  cited),  but  here  the  plaintiff  was  not 
free  from  contributory  fault.  There  is  in  our  own  reports  a 
recent  case  that  we  must  overrule  if  we  give  judgment  in 
favor  of  the  appellant.  We  refer  to  the  case  of  Cincinnati, 
etc.f  R,  W.  Co.  V.  Howard,  124  Ind.  280.  In  that  case  a 
daughter  was  riding  in  a  buggy  drawn  by  a  horse  driven  by 
her  father,  and  it  was  held  that  the  trial  court  erred  in  re- 
fusing to  give  an  instruction  reading  thus  :  "  The  burden  is 
on  th^  plaintiff  to  show,  by  a  preponderance  of  the  evidence, 
that  she  and  her  father  vigilantly  used  their  eyes  and  ears  to 
ascertain  if  a  train  of  cars  was  approaching,  and  if  this  has 
not  been  shown  to  you  by  a  preponderance  of  the  evidence,  the 
plaintiff  can  not  recover.'^  This  is  an  unequivocal  assertion 
of  the  rule  we  have  stated,  and  we  can  not,  in  view  of  the 
authorities,  declare  that  the  decision,  in  the  case  cited,  is  not 
the  law ;  on  the  contrary,  we  think  it  correctly  states  the 
law  upon  the  point  under  consideration.  It  is  true  that 
some  of  the  expressions  found  in  the  opinion  are  opposed  by 
earlier  as  well  as  later  cases,  and  such  expressions  must  be 
deemed  erroneous,  but  they  do  not  bear  upon  this  point. 

We  do  not  undertake  to  lay  down  a  general  rule  which 
shall  apply  to  all  oases  of  this  class ;  we  simply  adjudge  that. 
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upon  the  facts  stated  in  the  special  verdict,  it  can  not  be  as- 
sumed that  there  was  no  contributory  negligence  on  the  part 
of  the  deceased,  or  that  there  was  any  fact  excusing  her  fail- 
ure to  exercise  such  care  and  vigilance  as  the  law  requires. 

The  other  questions  in  the  case  arise  on  the  motion  deny- 
ing a  new  trial. 

There  was  no  error  in  permitting  a  witness  to  testify  that 
a  photograph  introduced  in  evidence  was  a  correct  represen- 
tation of  the  crossing  and  its  surroundings.  Keyea  v.  StaUy 
122  Ind.  527. 

A  witness  for  the  appellee  was  permitted  to  state  what 
was  said  by  him,  at  the  time  the  whistle  was  sounded,  to  a 
lady  passenger  on  the  train  with  him.  We  need  not  and  do 
not  decide  whether  this  evidence  was  competent  for  the  pur- 
pose of  enabling  the  witness  to  fix  the  time  when  he  heard 
the  whistle,  for,  granting  that  it  was  incompetent,  still  there 
can  be  no  reversal  of  the  judgment,  inasmuch  as  the  jury 
found  for  the  appellant  upon  the  question  to  which  the  evi- 
dence was  directed,  and  hence  it  is  obvious  that  if  there  was 
error  it  was  harmless. 

Appellant  asks  a  reversal  upon  the  ground  that  the  appel- 
lee knowingly  permitted  a  juror  to  serve  who  was  the  hus- 
band of  a  niece  of  the  wife  of  one  of  the  appellee^s  attorneys. 
The  contention  of  appellant  can  not  be  sustained.  Such  a 
relationship  of  a  juror  to  one  of  the  counsel  can  not,  under 
the  long  existing  rule,  be  deemed  cause  for  setting  aside  a 
verdict.     Thompson  and  Merriam  Juries,  181. 

Judgment  affirmed. 

Filed  April  21, 1891. 
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tlement  of  decedents'  estates. 

&AUX,-~'Action  Against  Ouardian. — Administrator's  Discharge. — The  approval 
of  the  final  settlement  and  discharge  of  the  administrator  precludes  the 
bringing  of  an  action  against  the  guardian,  either  upon  his  bond,  or  to 
set  aside  his  report. 

Venire  de  Novo. —  When  will  be  Avfarded, — A  venire  de  now)  will  be  awarded 
only  where  the  special  findings  are  defective  in  form. 

From  the  Hancock  Circuit  Court. 

A,  L.  Ogg,  for  appellants. 

J.  A,  New  and  G.  G.  Offutt,  for  appellee. 

MiLiiEB,  J. — The  appellants  brought  this  action  against 
the  appellee  to  set  aside  his  final  report  as  guardian  of  Emma 
Bell  Horton. 

It  appears  from  the  complaint  that  Emma  Bell  Hoi*ton 
diedy  during  her  minority,  leaving  the  appellant  John  Hor* 
ton,  her  husband,  and  Laura  Collins,  a  daughter,  as  her  only 
heirs  at  law.  Upon  the  death  of  his  ward,  the  appellee  made 
a  report  of  his  trust  to  the  proper  court,  and  his  report  was 
approved,  and  he  was  finally  discharged.  On  the  day  of  the 
filing  of  the  report,  letters  of  administration  on  the  estate  is- 
sued to  one  Josephus  Bills,  who  entered  upon  the  discharge 
of  his  duties  as  such  administrator,  made  an  inventory  of  the 
estate,  including  therein  the  claims  turned  over  to  him  by 
the  appellee  as  her  former  guardian  ;  after  due  administration 
of  the  estate  the  administrator  made  a  final  report,  and  was 
discharged. 

The  answers  filed  were :  1.  A  general  denial.  2d.  That 
the  cause  of  action  did  not  accrue  within  three  years ;  and, 
3d.  That  the  cause  of  action  did  not  accrue  within  six 
years. 
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Demurrei-s  were  overruled,  severally^  to  the  second  and 
third  paragraphs  of  answer,  and  exceptions  saved. 

The  cause  was  tried  by  the  court,  and,  at  the  request  of 
the  plaintiff,  a  special  finding  of  facts  and  conclusions  of  law 
returned. 

In  the  absence  of  a  statute  providing  for  the  setting  aside 
of  the  final  reports  of  guardians,  such  actions  are  held  to  fall 
within  the  provisions  of  the  act  concerning  the  settlement 
of  decedents'  estates.     Briscoe  v.  Johnso't},  73  Ind.  573. 

By  section  2403,  B..  S.  1881,  it  is  provided  that  final  set- 
tlements may  be  set  aside  within  three  years,  and  that  per- 
sons interested  in  the  estate,  who  are  under  legal  disabilities, 
may  file  their  petitions  therefor  within  three  years  from  the 
time  of  the  removal,  or  cessation,  of  such  disability. 

The  petition  to  set  aside  the  final  report  of  the  appellee  as 
such  guardian  was  filed  more  than  seven  years  after  its  ap- 
proval, and,  as  the  appellant  John  Horton  is  not  shown  to 
have  been  under  legal  disabilities  during  any  portion  of  that 
time,  as  to  him  the  application  is  clearly  barred. 

The  personal  estate  belonging  to  Emma  Bell  Horton,  at 
her  death,  went,  by  operation  of  law,  to  her  administrator, 
from  whom,  and  under  whom,  the  ward  of  the  appellant 
Rosecrans  L.  Ogg  received  title.  It  was  the  duty  of  such 
administrator  to  fullv  administer  the  estate,  and  if  a  cause  of 
action  existed  against  the  former  guardian  of  his  intestate  it 
was  his  duty  to  prosecute  the  same,  and  to  collect  all  claims 
and  demands,  of  every  nature,  due  the  estate. 

The  approval  of  the  final  settlement  and  discharge  of  the 
administrator  precludes  the  bringing  of  an  action  against  the 
guardian,  either  upon  his  bond,  or  to  set  aside  his  report. 
Carver  v.  Lewis,  104  Ind.  438  ;  Cai^er  v.  Lewis,  105  Ind. 
44 ;  In  re  Wood,  71  Mo.  623. 

It  follows  that  the  cause  of  action  having  accrued  to  the 
administrator  of  Emma  Bell  Horton,  under  whom  the  ward 
of  the  appellant  Ogg  claims  title,  more  than  six  years  before 
the  bringing  of  this  suit,  the  action  is  barred,  and  the  court 
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did  not  err  in  overruling  the  demurrers  to.  the  second  and 
third  paragraphs  of  answer ;  or  in  its  conclusions  of  law. 

The  special  findings  coverall  the  questions  in  the  case, are 
plain  and  concise  in  statement,  and  therefore  the  court  did 
not  err  in  overruling  the  motion  of  appellant  Oggfor  a  venire 
de  novo. 

The  evidence  is  not  in  the  record,  and  no  question  is  made 
in  the  argument  upon  the  action  of  the  court  in  overruling 
the  motion  for  a  new  trial. 

Judgment   affirmed. 

Filed  April  21, 1891. 
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Dbainagk. — Cleaning  Out  DUeh. — Assessment  by  Qmnty  Surveyor. — ColUcii4jn 
of. — Action  to  Enjoin. —  WTien  Injunction  will  Lie. — Proper  Remedy. — Ap' 
peat— Under  the  act  of  April  6th,  1886  (Acta  1885,  p.  141),  investing  the 
county  surveyor  with  the  power  to  clean  out  ditches,  and  restore  them 
to  their  original  dimensions,  and  to  assess  the  costs  against  the  lands 
originally  assessed  for  the  construction  of  the  ditch,  etc.,  and  provid- 
ing for  an  appeal  from  the  decision  of  the  surveyor  hy  any  party  ag- 
grieved, an  action  will  not  lie  to  enjoin  the  collection  of  an  assessment 
made  by  the  county  surveyor,  unless  it  be  affirmatively  shown  that  the 
acts  of  the  surveyor  are  not  merely  erroneous,  but  absolutely  void,  and 
without  any  authority.  The  surveyor  being  invested  by  statute  with 
power  to  make  the  repairs  and  assessments,  the  only  remedy  of  persons 
aggrieved  by  reason  of  an  erroneous  assessment  is  by  appeal,  and  the 
assessment  can  not  be  attacked  collaterally  in  a  proceeding  for  in- 
junction. 

Same. —  When  Injunction  will  not  lA^. — Complaint.— Demurrer. —V^her^  it 
does  not  appear  in  the  complaint  in  an  action  to  enjoin  the  collection 
of  an  assessment  mnde  bv  the  conntv  snrvevor  under  the  above  Bpction, 
that  the  amount  is  not  assessed  ao^ainst  the  particular  property  owned 
by  the  plaintifT  which  is  liable  for  the  payment  of  such  assessment, 
nor  that  the  defendant  will  collect  or  attempt  to  collect  the  same  by 
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distress  and  sale  of  any  other  property  of  the  appellant,  the  complaint 
is  bad  on  demurrer. 

From  the  Marshall  Circuit  Court. 

J.  G.  Williams y  for  appellant. 
A,  C.  Capron^  for  appellee. 

Olds,  C.  J. — This  was  an  action  brought  by  the  appellant 
against  the  appellee  to  enjoin  the  collection  of  an  assessment 
made  by  the  county  surveyor  of  Marshall  county  against  the 
appellant  for  cleaning  out  a  ditch  theretofore  constructed 
under  the  law. 

The  complaint  alleges  that  the  appellant  company,  in  con- 
structing its  railroad  through  said  county  along  the  right  of 
way  conveyed  to  it,  found  it  necessary  to  cross  a  certain  ditch 
theretofore  constructed  by  order  of  the  board  of  commission- 
ers of  said  Marshall  county  and  the  circuit  court  of  said 
county ;  that  its  line  of  road  upon  its  right  of  way  had  crossed 
said  ditch  some  three  times ;  and  that  they  filled  up  said  ditch 
where  it  crossed  its  railroad  at  some  of  the  points,  and  re- 
stored the  same  to  its  full  size,  dimensions,  and  usefulness,  by 
constructing  it  along  its  right  of  way  a  certain  distance.  It 
is  further  alleged  that  the  surveyor  cleaned  out  said  ditch 
and  assessed  the  expense  therefor  against  the  lands  origin- 
ally assessed  for  the  construction  thereof;  that  the  surveyor 
found  that  the  ditch  was  filled  up  and  obstructed  by  the 
act  or  negligence  of  an  employee  or  contractor  of  the  appel- 
lant, and  assessed  $25  against  the  appellant  for  such  obstruc- 
tion, and  made  another  assessment  against  the  appellant  of 
$34  for  delivering  and  laying  tile  through  the  ground  of  ap- 
pellant's road  where  it  crosses  the  ditch ;  that  appellant 
failed  to  pay  the  assessments,  and  said  surveyor  made  and 
filed  with  the  auditor  of  said  county  of  Marshall  a  certified 
copy  of  said  assessment,  and  said  auditor  placed  the  same 
upon  the  tax  duplicate  of  said  county ;  that  the  appellee  is 
the  treasurer  of  said  connty,  and  has  demanded  payment 
from  appellant,  and,  unless  enjoined,  will  proceed  to  collect 
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the  same  by  distress  and  sale  of  the  property  of  this  plain- 
tiff; that  said  amount  has  been  carried  forward  as  delin- 
quenty  etc. 

Prayer  for  an  injunction. 

A  demurrer  was  sustained  to  the  complaint  and  judgment 
rendered  for  appellee.  The  only  error  assigned  relates  to 
the  ruling  of  the  court  in  sustaining  the  demurrer. 

It  is  contended  by  the  appellant  that  under  the  statute, 
5th  subdivision  of  section  3903,  R.  S.  1881,  it  had  the  right, 
in  the  construction  of  its  railroad,  to  cross  said  ditch,  and 
had  the  right  to  change  its  course,  and  do  the  act^s  which 
it  did  in  this  instance  if,  in  doing  so,  it  did  not  unnecessarily 
impair  the  usefulness  of  the  ditch,  or  restored  it  to  its  original 
usefulness,  which  it  avers  in  the  complaint  it  did  in  relation 
to  the  ditch  in  controvei*sy.  Railroad  companies,  no  doubt, 
have  the  right  to  construct  their  roads  across  public  ditches 
without  liability,  if  they  restore  them  to  their  original  state 
and  usefulness,  without  incurring  any  liability. 

It  is  further  contended  that  a  portion  of  the  assessment 
made  against  the  appellant  in  this  case  was  for  tiling  and 
putting  in  a  tile  ditch  where  the  original  specifications  call 
for  an  open  ditch,  and  therefore  the  surveyor  had  no  right 
to  put  in  a  tile  ditch  across  their  right  of  way  and  through 
the  grade  of  their  railroad. 

It  is  not  necessary  to  pass  upon  this  question,  for  the  rea- 
son that  the  action  is  to  enjoin  the  whole  amount  of  the  as- 
sessment, and  a  portion  of  the  assessment  is  made  on  account 
of  the  ditch  having  been  obstructed  and  filled  up  by  the  ap- 
pellant, as  found  by  the  surveyor.  Section  10  of  the  drain- 
age act  of  1885,  ElHott^s  Supp.,  section  1193,  authorizes  the 
county  surveyor  to  clean  out  ditches  and  restore  them  to 
their  original  dimensions,  and  to  assess  the  costs  against  the 
lands  originally  assessed  for  the  construction  of  the  ditch. 
It  provides  further  "  that  if  such  repairs  shall  have  been 
rendered  necessary  by  the  act  or  negligence  of  the  owner  or 
occupant  or  employee  or  agent  of  either,  or  any  of  the 
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lands^  *  *  then  the  cost  thereof  should  be  assessed 
against  such  lands  alone/'  It  further  provides  for  an  ap- 
peal being  taken  from  the  county  surveyor  by  any  party 
aggrieved. 

As  will  be  seen,  this  section  invests  the  survevor  w^th  the 
power  of  determining,  among  other  things,  the  fact  as  to 
whether  the  ditch  has  been  filled  up  or  obstructed,  and  said 
repairs  made  necessary  by  the  act  or  negligence  of  any  of 
the  land-owners  or  their  agents  or  employees.  It  is  averred 
in  the  complaint  that  this  assessment  is  made  against  the 
appellant,  and  is  collectible  by  distress  and  sale  of  any  of  its 
property,  real  and  personal,  but  there  is  no  complete  copy 
of  the  record  of  the  assessment  made  by  the  surveyor  set  out. 
It  is  not  averred  but  that  the  appellant  is  the  owner  of  some 
part  of  the  lands  originally  assessed  for  the  construction  of 
the  ditch,  but  it  does  appear  that  certain  lands  along  the 
ditch  have  been  conveyed  to  the  appellant.  Nor  does  it 
affirmatively  appear  but  that  the  assessment,  as  made  by 
the  surveyor,  is  against  the  lands  so  assessed  for  the  original 
construction  of  the  ditch,  and  now  owned  by  the  appellant. 

The  surveyor  having  the  right  and  being  vested  with  the 
discretion  of  determining  the  necessity  for  making  the  re- 
pairs and  charged  with  the  duty  of  certifying  the  cost  to  the 
proper  county  auditor,  and  assessing  the  costs  of  such  re- 
pairs against  the  lands  originally  assessed  for  the  construc- 
tion of  the  ditch,  and  when  any  particular  owner  or  occu- 
pant of  lands  has,  by  his  acts  or  negligence,  rendered  the 
repairs  necessary,  it  is  made  his  duty  to  assess  such  costs 
against  the  particular  lands  so  owned  by  such  person,  and 
it  gives  a  remedy  to  persons  aggrieved  by  appeal.  Such 
persons  are  confined  to  their  remedy  by  appeal,  and  can  not 
have  an  injunction  to  enjoin  the  collection  of  such  assess- 
ment, unless  it  be  affirmatively  shown  that  the  acts  of  the 
surveyor  are  not  merely  erroneous,  but  absolutely  void  and 
witliout  any  authority.  The  surveyor  being  vested  by  the 
statute  with   power  to  make  the  repairs  and  assessments, 
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the  remedy  of  persons  aggrieved  by  reason  of  an  erroneous 
assessment  is  by  appeal^  and  the  assessments  can  not  be  at- 
tacked collaterally  in  a  proceeding  for  injunction. 

It  is  not  necessary  for  us  to  hold  in  this  case  that  if  the 
surveyor  should  not  make  an  assessment  against  the  lands 
originally  assessed^  but  should  simply  enter  up  a  personal 
charge  or  judgment  against  the  owner^  it  could  not  be 
enjoined,  for  we  do  not  construe  the  complaint  as  alleging 
any  such  state  of  facts ;  but  if  the  appellant  is  not  liable  for 
obstructing  the  ditch  by  filling  it  up  and  changing  the 
course  of  it  on  account  of  its  right  under  the  statute  au- 
thorizing it  to  construct  its  road  across  water-courses,  pro- 
vided it  restore  them  to  their  original  usefulness,  the  right 
to  make  such  defence  is  given  to  it  in  the  original  proceed- 
ings by  an  appeal  from  the  judgment  of  the  surveyor. 

It  is  true  it  is  alleged  in  the  complaint  that,  unless  defend- 
ant be  enjoined,  he  will  proceed  to  collect  the  same  by  dis- 
tress and  sale  of  the  property  of  the  appellant,  but  it  does 
not  appear  that  the  amount  is  not  assessed  against  the  par- 
ticular property  owned  by  the  appellant,  which  is  liable  for 
the  payment  of  such  assessment,  nor  does  it  appear  that  the 
appellee  will  collect  or  attempt  to  collect  the  same  by  dis- 
tress and  sale  of  any  other  property  of  the  appellee. 

Construing  the  complaint  as  we  think  it  should  be,  there 
are  no  such  facts  alleged  as  entitle  the  appellant  to  an  in- 
junction enjoining  the  collection  of  the  assessment,  and 
there  was  no  error  in  sustaining  of  the  demurrer  to  it. 

Judgment  affirmed,  with  costs. 

FUed  April  11, 1891. 
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Falley  V.  Gkibling. 

Dbcbdents'  Estates. — Inmffjcieney  of  Personal  Asaets. — Payment  of  Indebted- 
neas  by  PureJuue  of  Part  of  Real  Ettate, — Right  of  Contribution, — A  pur- 
chaser of  land  set  off  to  one  of  the  children  of  a  decedent  in  a  partition 
proceeding,  who,  in  order  to  prevent  the  land  so  purchased  by  him  from 
being  sold  to  discharge  outstanding  claims  against  the  estate*  pays  off 
such  indebtedness,  the  executor  not  having  any  assets  with  which  to  do 
so,  is  entitled  to  contribution  from  one  who  has  also  purchased  a  portion 
of  said  estate,  but  who  refuses  to  pay  his  proportion  of  said  indebt- 
edness. 

Same. — Expemee  of  Adminietraium. — Beat  Eatale  of  Decedent  Liable  for. — Un- 
der our  statute,  the  land  of  a  decedent  is  subject  to  be  sold  by  an  ex- 
ecutor or  administrator  to  make  assets  with  which  to  pay  the  expenses 
of  adminbtration. 

Same. — Statute  of  lAmitatione. — Applieation  to  Sell  Land  to  Pay  Debts, —  When 
Must  be  Filed. — The  fifteen  years'  statute  of  limitations  applies  to  appli- 
cations of  an  executor  or  administrator  to  sell  lands  for  the  purpose  of 
making  assets  with  which  to  discharge  the  liabilities  of  the  estate  rep- 
resented by  him.  The  statute  does  not  begin  to  run,  however,  until  the 
executor  or  administrator  discovers  the  insufficiency  of  the  personal  es- 
tate, and  that  it  is  necessary  to  sell  land  to  make  assets  to  pay  off  such 
liabilities. 

Same. — Statute  af  Limiiaiions. — Defence  of. — How  Pleaded. — Demurrer. — Com- 
plaint.— In  an  action  by  an  executor  to  sell  land  of  a  decedent  for  the 
purpose  of  discharging  liabilities  against  his  estate,  a  demurrer  will 
not  lie  to  the  complaint  on  the  ground  that  the  action  is  barred  by  the 
statute  of  limitations,  unless  the  complaint  affirmatively  shows  that 
such  is  the  fact.  The  statute  of  limitations  roust  be  pleaded,  and  is 
not  available  on  demurrer  unless  it  affirmatively  appears  that  the  case 
is  not  within  any  of  the  exceptions  to  the  statute. 

Pleading. — Sufficiency  of  ComplainL — Motion  to  Make  More  Specific. — In  the 
absence  of  a  motion  to  make  more  specific,  a  complaint  sufficiently  al- 
leges a  conveyance  of  land  to  the  plaintiff  which  avers  that  the  plain* 
tiff  "  purchased  '*  the  same. 

Practice. —  Uncertainty  in  ComplainL — How  Reached.— Demurrer. — A  de- 
murrer will  not  lie  to  a  complaint  for  uncertainty.  The  remedy  is  by 
motion  to  make  the  complaint  more  specific. 

Supreme  Court. — Absence  of  Objection  Below. — Effect  of  on  Appeal. — The 
Supreme  Court  will  not  reverse  rulings  of  the  circuit  court  to  which  no 
objection  was  made  and  no  exception  reserved,  and  rulings  which  the 
court  below  had  no  opportunity  to  correct. 
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From  the  Tippecanoe  Circuit  Court. 

R.  P.  Davidson  and  J.  C,  Davidson,  for  appellant. 
IF.  C  L.  Taylor,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
appellant  and  seven  other  persons,  commenced  in  the  Tip- 
pecanoe Circuit  Court.  Judgment  was  rendered  against  the 
appellant  by  default.  No  application  was  made  to  set  aside 
the  default,  nor  to  modify  the  judgment.  It  is  not  disputed 
that  the  circuit  court  had  jurisdiction  of  the  subject-matter 
of  the  suit,  and  of  the  pierson  of  the  appellant.  It  is  appar- 
ent, therefore,  that  the  only  question  before  us  relates  to  the 
sufficiency  of  the  complaint  in  the  cause.  We  can  not  un- 
dertake to  review  rulings  of  the  circuit  court  to  which  no 
objection  was  made  and  no  exception  reserved,  and  rulings 
which  the  court  below  had  no  opportunity  to  correct.  Wil- 
cox V.  Monday,  83  Ind.  335. 

The  complaint  in  the  cause  is  lengthy,  but  the  material 
facts  alleged  are  that  John  Taylor  died  testate,  in  Tippe- 
canoe county,  in  the  year  1865,  leaving,  as  his  legatees  and 
heirs  at  law,  Emma  L.  Taylor,  his  widow ;  Susan  B.  Taylor, 
Marshall  B.  Taylor,  William  C.  L.  Taylor,  Charles  B.  Tay- 
lor,  Henry  S.  Taylor,  Frederick  D.  Taylor  and  Grace  J. 
Taylor,  his  children.  William  A.  Potter  qualified  as  ex- 
ecutor of  the  will  of  the  said  John  Taylor,  and  took  upon 
himself  the  duties  of  the  trust.  Before  the  settlement  of 
said  estate  a  portion  of  the  land  devised  by  the  will  was 
partitioned  among  the  several  children  of  John  Taylor, 
above  named.  On  the  21st  day  of  January,  1876,  and  after 
the  partition  of  said  land,  the  executor  made  a  report  to  the 
common  pleas  court  of  Tippecanoe  county,  in  which  he 
stated  that  the  outstanding  claims  against  said  estate 
amounted  to  the  sum  of  $799.12,  and  showing  that  he  was 
without  assets  to  pay  the  same.  At  the  time  of  the  filing  of 
this  report  a  large  portion  of  the  land  set  off  in  the  partition 
proceeding,  to  the  heirs  and  legatees  of  John  Taylor,  had 
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passed  into  the  hands  of  third  parties,  among  whom  were  the 
appellant  and  the  appellee  in  this  case.  At  the  April  term  of 
the  circuit  court,  1881,  said  executor  filed  a  petition  to  sell 
that  portion  of  the  land  set  off  to  William  C.  L.  Taylor  to 
make  assets  with  which  to  pay  said  indebtedness,  to  which 
petition  the  appellee  was  made  a  party,  he,  at  that  time, 
owning  an  interest  in  that  portion  of  the  land. 

At  the  request  of  the  executor,  the  court  made  a  special 
finding  of  the  facts,  from  which  it  appears  that  the  court 
found  that  the  land  was  liable  to  be  sold  to  make  assets  for  the 
payment  of  the  debts  due  from  said  estate.  The  indebted- 
ness consisted  of  a  balance  due  the  executor,  balance  due  for 
attorney's  fees,  unpaid  costs  accrued,  and  estimated  costs  to 
accrue  on  the  final  settlement.  The  complaint  alleges  that 
the  appellee,  in  order  to  save  his  land  from  sale  under  this 
proceeding,  was  compelled  to  and  did  pay  said  indebtedness, 
amounting  to  the  sum  of  $714.49.  The  parties  owning  the 
different  shares  of  said  land  have  all  paid  their  proportion 
of  the  sum  necessary  to  pay  said  claims,  except  the  defend- 
ants to  this  action,  to  whom  the  shares  allotted  to  Marshall 
B.  Taylor,  Frederick  D.  Taylor  and  Henry  S.  Taylor  have 
been  conveyed.  Before  the  commencement  of  this  suit  the 
appellee  demanded  of  the  appellant  his  proportion  of  the 
amount  paid  to  discharge  the  liabilities  against  the  estate  of 
John  Taylor,  deceased,  but  he  refused  to  pay  the  same.  The 
complaint  prays  for  a  finding  as  to  the  amount  due  from  the 
appellant,  and  that  the  same  be  declared  a  lien  on  the  land 
owned  and  held  by  him  which  formerly  belonged  to  the 
estate  of  John  Taylor. 

Many  objections  are  urged  to  this  complaint  which  go  to 
the  question  of  its  uncertainty.  It  must  be  confessed  that 
the  complaint  before  us  is  not  a  model  pleading,  but  it  has 
been  so  often  decided  that  a  demurrer  is  not  the  remedy  for  un- 
certainty that  the  rule  is  quite  familiar  to  the  profession.  The 
remedy  for  uncertainty  is  by  motion  to  make  more  specific. 
If  uncertainty  can  not  be  reached  by  demurrer,  it  certainly 
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can  Dot  be  reached^  in  this  courts  by  an  assignment  of  error 
calling  in  question  the  sufficiency  of  the  complaint. 

The  complaint  under  consideration  proceeds  upon  the 
theory  that  the  appellee,  by  the  payment  of  the  claim  therein 
named,  discharged  a  common  burden  which  rested  alike 
upon  his  land  and  the  land  of  the  appellant,  and  that  by 
reason  of  the  discharge  of  such  burden,  he  is  entitled  to 
contribution  from  the  appellant. 

The  material  questions  in  the  case,  therefore,  are,  does  it 
appear  from  this  complaint : 

First.  That  the  appellant  and  the  appellee  each  owned 
land  which  was  inherited  by  the  heirs  of  John  Taylor,  de- 
ceased, or  that  had  been  devised  to  them  by  his  last  will? 

Second.  Was  such  land  liable  to  be  sold  for  the  payment 
of  the  claims  described  in  the  complaint?  and 

Third. ,  Did  the  appellee  pay  the  whole  of  said  claim  ? 

Where  one  discharges  a  lien  which  rests  alike  upon  the 
property  of  himself  and  others,  he  is  entitled  to  contribution 
from  those  whose  property  has  been  thus  relieved  from  the 
common  burden.  Cook  v.  Cooky  92  Ind.  398 ;  Taylor  v. 
Taylor,  8  B.  Mon.  419 ;  City  of  New  Orleans  v.  City  of  Bal- 
timore, 15  La.  625. 

'^  The  doctrine  of  contribution,  in  such  cases,  rests  on  the 
principle,  that  where  parties  stand  in  cequali  Jure,  equality 
of  burthen  becomes  equity.^'     4  Kent  Com.  371. 

It  sufficiently  appears  that  the  appellee  paid  the  claims 
mentioned  in  his  complaint. 

It  is  contended,  however,  by  the  appellant,  that  the  ex- 
ecutor could  not  sell  the  land  to  make  assets  for  the  payment 
of  the  claims  set  out  in  the  complaint,  as  they  were  the  ex- 
penses of  administration,  and  were  not  debts  which  consti- 
tated  a  lien  upon  the  land  of  John  Taylor,  deceased. 

At  common  law  the  land  of  a  deceased  person  was  not, 
ordinarily,  assets  to  pay  personal  debts. 

As  to  whether  the  land  of  a  decedent,  descending  to  his 
Vol.  128.— 8 
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beirs^  or  bequeathed  to  them  or  to  others^  is  subject  to  sale 
by  the  executor  or  administrator  to  pay  the  costs  of  admin- 
istration^  necessarily  depends  upon  the  statutes  of  the  State 
where  the  application  is  made.  It  is  held  in  the  States  of 
Alabama^  Illinois^  Massachusetts,  Mississippi,  Missouri,  New 
York,  Pennsylvania,  and,  perhaps,  other  States,  that  the 
land  of  a  deceased  is  not  subject  to  sale  for  the  payment  of 
the  expenses  incurred  in  the  settlement  of  an  estate.  Owens 
V.  Chads,  58  Ala.  113;  Fitzgerald  v.  Glancy,  49  111.  465; 
Walker  v.  Diehi,  79  111.  473 ;  Dubois  v.  McLean,  4  Mc- 
Lean, 486;  Dean  v.  Dean,  3  Mass.  258;  Moore  v.  Ware, 
51  Miss.  206  ;  Farrar  v.  Dean,  24  Mo.  16;  Filch  v.  Witbeck, 
2  Barb.  Ch.  161 ;  Grice's  Estate,  11  Phila.  107. 

On  the  other  hand,  it  is  held  in  the  States  of  New  Jersey, 
California,  Maine,  Indiana,  and  other  States,  that  the  land 
of  a  decedent  is  subject  to  be  sold  by  an  executor  or  admin- 
istrator to  make  assets  with  which  to  pay  the  expenses  of 
administration.  Personette  v.  Johnson,  40  N.  J.  Eq.  173; 
Stevens  v.  Burgess,  61  Maine,  89  ;  Griffith  v.  Frederick  County 
Bank,  6  G.  &  J.  424 ;  Abila  v.  Burnett,  33  Cal.  658  ;  Dun- 
ning  v.  Driver,  25  Ind.  269. 

Section  2332,  R.  S.  1881,  provides,  "  If  the  personal  estate 
of  a  decedent  shall  be  insufficient  for  the  payment  of  the 
liabilities  thereof,  the  real  estate  of  the  deceased,  if  any, 
shall  be  sold  to  make  assets  for  the  payment  of  such  lia- 
bilities.^' 

Section  2378,  R.  S.  1881,  provides  that,  unless  otherwise 
provided,  the  debts  and  liabilities  of  a  decedent  shall  be 
paid  in  the  order  therein  named,  and  makes  the  expenses  of 
administration  the  first  in  order  of  the  liabilities  to  be  dis- 
charged. 

It  can  not  be  successfully  maintained  that  the  estate  of  a 
decedent  in  this  State  is  not  liable  for  the  payment  of  the 
expenses  of  administration.  If  such  expenses  constitute  a 
liability  against  the  estate,  then  our  statute  expressly  pro- 
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vides  for  the  sale  of  the  land  owned  by  the  deceased  at  the 
time  of  his  death  to  make  assets  for  its  payment. 

In  the  case  of  Dunning  v.  Driver,  supra,  it  was  said  by 
this  court:  ^^A  large  amount  of  costs  had  accrued  in  the  ad- 
ministration, and  the  liability  of  the  estate  therefor  was  not 
questioned  in  the  evidence.  In  the  absence  of  personal  es- 
tate, the  land  was  subject  to  be  made  assets  for  their  pay- 
ment." 

Following  what  we  understand  to  be  the  true  intent  and 
meaning  of  our  statute  upon  the  subject,  and  the  case  of 
Dunning  v.  Driver,  supra,  we  are  constrained  to  hold  that 
land  in  this  State  is  subject  to  be  sold  by  an  executor  or  ad- 
ministrator to  make  assets  with  which  to  pay  the  expenses  of 
administration. 

Again  it  is  objected  that  it  does  not  appear  from  the  com- 
plaint in  this  case  that  the  appellee  was  the  owner  of  any 
portion  of  the  land  owned  by  John  Taylor  at  the  time  of 
his  death,  when  he  paid  the  claim  described,  or  that  the  ap- 
pellant was  the  owner  of  any  portion  of  such  land  by  con- 
veyance from  the  heirs  or  legatees. 

Upon  these  subjects  the  complaint  is  uncertain  and  in- 
definite, and  a  motion  to  compel  the  appellee  to  make  it 
more  specific  would  have  been  sustained,  no  doubt,  had  such 
a  motion  been  made. 

It  is  alleged  in  the  complaint  that  the  appellee  '^  pur- 
chased '^  one  of  the  shares  set  off  in  the  partition  proceeding, 
which  allegation  is  followed  by  a  particular  description  of 
the  land  purchased,  but  there  is  no  direct  allegation  that  the 
land  had  been  conveyed. 

The  word  "  purchase  "  is  defined  to  be  a  term  which  in- 
cludes every  mode  of  acquiring  an  estate  known  to  the  law, 
except  that  by  which  an  heir,  on  the  death  of  his  ancestor, 
becomes  substituted  in  his  place,  as  owner,  by  operation  of 
law.     2  Washburn  Real  Prop.  401. 

One  mode  of  acquiring  real  property  by  purchase  is  by 
deed.     Cruise  Dig.  Tit.  30,  sections  1-4. 
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Webster  defines  "purchase*'  to  be  the  act  of  obtaining  or  ac- 
quiring title  to  lands  and  tenements  by  money,  deed,  gift  or 
any  means,  except  by  descent. 

In  the  absence  of  a  motion  to  make  the  complaint  more 
specific,  we  think  it  should  be  held  that  it  sufficiently  ap- 
pears that  the  appellee  owned  an  interest  in  the  land  subject 
to  be  sold  by  the  executor,  at  the  time  he  paid  the  claim  for 
the  payment  of  which  he  is  now  seeking  contribution. 

It  is  directly  alleged  that  the  appellant  owned  an  interest 
in  the  laud  at  the  time  the  claim  was  paid  by  the  appellee. 

As  the  land  was  owned  by  John  Taylor  at  the  time  of  his 
death  and  was  set  off  to  one  of  his  heirs  in  the  partition  pro- 
ceeding, the  legal  presumption  is  that  he  acquired  title 
through  the  heir  to  whom  it  was  partitioned. 

If  he  acquired  a  paramount  title,  that  was  matter  of  de- 
fence. 

Finally,  it  is  urged  that  the  right  of  the  executor  to  sell 
the  land  for  the  payment  of  this  claim  was  barred  by  the 
statute  of  limitations  at  the  time  of  its  payment  by  the  ap- 
pellee. 

The  statute  of  limitations  must  be  pleaded  and  is  not 
available  on  demurrer,  unless  it  affirmatively  appears  that 
the  case  is  not  within  any  of  the  exceptions  to  the  statute ; 
and  a  demurrer  raises  no  question  under  the  statute  of  lim- 
itations, where  the  pleading  demurred  to  does  not  show 
affirmatively  that  the  case  is  not  within  any  of  the  excep- 
tions to  the  statute.  Devor  v.  Rerich,  87  Ind.  337 ;  Thomp' 
son  V.  Parker,  83  Ind.  96 ;  Wilson  v.  Ensworth,  85  Ind.  399 ; 
Lucas  V.  Labertue,  88  Ind.  277;  State,  ex  reL,  v.  Younts, 
89  Ind.  313;  Hogan  v.  Robinson,  94  Ind.  138. 

The  same  rule  should  be  applied  in  a  case  like  this  where 
the  sufficiency  of  the  complaint  is  called  in  question  for  the 
first  time  by  an  assignment  of  error. 

The  fifteen  years'  statute  of  limitations  applies  to  applica- 
tions of  an  administrator  to  sell  land  for  the  purpose  of 
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making  assets  to  pay  the  liabilities  of  the  estate  represented 
by  him.     Sckerer  \!  IngermaUj  110  Ind.  428. 

This  case  seems  to  be  decisive  of  the  question  now  under 
consideration.  It  is  held,  in  this  case^  that  the  statute  of 
limitations  does  not  begin  to  run  until  the  executor  or  ad- 
ministrator discovers  the  insufficiency  of  the  personal  estate, 
and  that  it  is  necessary  to  sell  laud  to  make  assets  for  the  pay- 
ment of  the  liabilities  against  the  estate. 

It  does  not  appear  from  the  complaint  before  us  when  the 
claim  paid  by  the  appellee  accrued,  nor  does  it  appear  at 
what  time  the  executor  discovered  that  the  personal  estate 
was  not  sufficient  to  pay  all  the  liabilities  against  John 
Taylor^s  estate.  It  does  not  appear  by  the  complaint,  there- 
fore, that  the  right  of  the  executor  to  sell  land  to  make 
assets  for  the  payment  of  the  expenses  of  administration 
was  barred  at  the  time  the  appellee  paid  the  claim  for  such 
expenses. 

No  question  as  to  the  amount  to  be  recovered  by  the  ap- 
pellee properly  arises  on  this  record.  If  it  appears  that  he 
is  entitled  to  any  amount,  the  complaint  states  a  cause  of 
action. 

Our  final  conclusion,  after  a  careful  consideration  of  all 
the  questions  presented  and  argued,  is,  that  the  complaint  be- 
fore us  states  a  cause  of  action  in  favor  of  the  appellee 
against  the  appellant. 

Many  other  questions  are  presented  and  argued  by  coun- 
sel for  the  appellant,  in  an  able  brief,  involving  matters  not 
pertaining  to  the  sufficiency  of  the  complaint,  but  as  we 
have  seen,  no  question  is  before  us  other  than  the  question 
as  to  whether  the  complaint  states  a  cause  of  action. 

We  find  no  error  in  the  record  for  which  the  judgment 
of  the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Filed  Feb.  7, 1891 ;  petition  for  a  rehearing  overruled  April  23, 1891. 
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No.  14,914. 

Ellis  v.  Bassett. 

Easement. —  Way  of  Neceanty, — The  owner  of  a  twenty- acre  tract  of  land, 
bounded  on  the  north  by  a  pablic  highway,  the  only  highway  adjoin- 
ing his  land,  used  as  a  roadway  a  strip  of  ground  along  the  east  side  of 
the  tract  to  reach  the  public  highway  oh  the  north.  The  owner  died, 
and,  upon  partition,  five  acres  on  the  north  end  of  the  twenty-acre  tract 
were  set  off  to  his  widow,  and  the  remaining  fifteen  acres  sold  to  the 
plaintiff.  The  widow  sold  the  five  acres  to  the  defendant,  who  denied 
the  right  of  the  plaintiff  to  use  the  same  in  passing  from  his  land  to  the 
public  highway. 

Held,  that  the  plaintiff  was  entitled  to  an  easement  over  the  defendant's 
land. 

&JLV.E, — Partition  Among  Heirs. — A  partition  of  real  estate  among  heirs 
carries  with  it,  by  implication,  the  same  right  of  way  from  one  part  to 
and  over  the  other  as  had  been  plainly  and  obviously  enjoyed  by  the 
common  ancestor,  in  so  far  as  it  is  reasonably  necessary  for  the  enjoy- 
ment of  each  part. 

Same. — Where  the  owner  of  an  estate  imposes  upon  one  part  an  apparent 
and  obvious  servitude  in  favor  of  another,  and  at  the  time  of  the  sev- 
erance of  ownership  such  servitude  is  in  use,  and  is  reasonably  neces- 
sary for  the  fair  enjoyment  of  the  other,  then,  whether  the  severance  is 
by  voluntary  alienation  or  by  judicial  proceedings,  the  use  is  continued 
by  operation  of  law. 

8amk. — Notice  to  Purchaser. — Where  the  facts  show  that  the  way  was  a 
way  of  necessity,  that  it  was  open  and  visible,  and  had  been  used 
continuously  for  many  years,  this  constitutes  sufficient  notice  to  a  pur- 
chaser of  the  existence  of  the  easement. 

From  the  Howard  Circuit  Court. 

/.  W.  Cooper,  B.  F.  Harness,  J,  (yBrien  and  0.  C.  Shir- 
ley, for  appellant. 

/.  C.  Blacklidge,  W.  E.  Blacklidge  and  B.  C.  Moon,  for 
appellee. 


Miller^  J. — The  appellee  sued  the  appellant  to  quiet  his 
title  to  an  easement  along  and  over  the  land  of  the  ap- 
pellant. 

A  demurrer  was  overruled  to  the  complaint,  and,  the  ap- 
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pellant  electing  to  stand  by  his  demurrer,  final  judgment 
was  rendered  against  him. 

The  sufficiency  of  the  complaint  is  the  only  question  be- 
fore us. 

The  complaint  alleges,  in  substance,  the  following  facts  : 
That  Henry  Bassett,  Sr.,  in  his  lifetime,  was  the  owner  and 
in  possession  of  a  tract  of  twenty  acres  of  land,  bounded  on 
the  north  by  a  public  highway,  it  being  the  only  highway 
adjoining  his  land  ;  that  Henry  Bassett,  Sr.,died  in  the  year 

1880,  and  upon  partition  of  his  real  estate,  five  acres  on  the 
north  end  of  the  twenty-acre  tract  were  set  oflf  to  his  widow, 
Matilda  Bassett ;  that  afterwards,  in  the  year  1881,  the  other 
fifteen  acres  of  land  were  sold  at  administrator's  sale  to  the 
appellee,  who  received,  and  on  the  19th  day  of  December, 

1881,  caused  to  be  recorded,  an  administrators  deed  therefor  ; 
that  on  the  14th  day  of  March,  1883,  the  widow  sold  and 
conveyed  the  five-acre  tract  of  land  to  the  appellant. 

It  is  also  alleged  that  for  many  years  previous  to  his  death 
Henry  Bassett,  Sr.,  used  as  a  roadway  a  strip  of  ground 
about  one  rod  in  width  along  the  east  side  of  the  tract  of 
land  to  reach  the  public  highway  on  the  north ;  that  the 
way  was,  and  still  is,  necessary  to  the  proper  use  and  enjoy- 
ment of  the  fifteen-acre  tract  of  land;  that  at  the  time  the 
plaintiff  purchased  the  fifteen  acres  of  land,  and  for  many 
years  prior  thereto,  this  way  was  open  and  visible,  and  had 
for  a  long  time  been  used  by  the  owner  for  the  passage  of 
men,  horees,  and  vehicles  to  and  from  the  southern  part  of 
the  twenty  acres  to  the  highway  ou  the  north  ;  that  from 
the  time  of  his  purchase  of  the  fifteen  acre  tract  of  land,  he 
used  the  way  as  it  had  formerly  been  used,  by  and  with  the 
knowledge  and  consent  of  the  widow,  while  she  owned  and 
held  the  five-acre  tract,  and  with  the  knowledge  and  consent 
of  the  defendant,  Rufus  Ellis,  after  he  purchased  the  same, 
until  the  autumn  of  the  year  1886,  when  the  defendant  ob- 
structed, and  still  obstructs,  the  use  of  the  way  by  building 
fences  across,  and  denying  the  right  of  the  plaintiff  to  use  the 
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same  in  passing  to  and  from  the  fifteen-acre  tract  to  the  pub- 
lic highway  on  the  north. 

That  the  lands  on  the  east^  south  and  west  of  the  fifteen- 
acre  tract  are  owned  by  other  persons,  and  the  plaintiff  has 
no  right  of  way  over  the  said  lands  from  his  land  to  any 
public  highway. 

The  circumstances  under  which  a  way  of  necessity  will 
arise  is  thus  stated  in  Bishop  Non-Contract  Law,  section 
872  :  "  If  one  conveys  to  another,  out  of  a  parcel  of  land,  a 
part  lying  neither  on  the  highway  nor  on  the  grantee's  other 
land,  it  will  be  useless  to  the  new  owner  unless  he  can  have 
access  to  it ;  hence,  by  presumption  of  law,  the  deed  carries 
with  it  to  the  grantee  a  right  of  way  over  the  un conveyed 
part." 

In  Ballard  Real  Estate  Statutes,  section  371,  it  is  thus 
defined :  "  Most  common  of  ways  implied  are  ways  from 
necessity,  as  where  one  sells  another  land  so  surrounded  by 
other  lands  as  to  be  inaccessible  except  by  passing  over  such 
grantor's  land,  the  law  implies  the  grant  of  way  over  such 
land." 

To  the  same  effect  we  cite  Washburn  Easements  (4th  ed.), 
258 ;  Goddard  Easements,  269 ;  And€r807i  v.  Buchanan,  8 
Ind.  132 ;  Stewart  v.  Hartman,  46  Ind.  331 ;  Steel  v.  Grigaby^ 
79  Ind.  184;    Logan  v.  Stogsdale,  123  Ind.  372. 

"A  way  of  necessity  can  only  be  raised  out  of  land  granted 
or  reserved  by  the  grantor,  but  not  out  of  the  land  of  a 
stranger.  For  if  one  owns  land  to  which  he  has  no  access 
except  over  lands  of  a  stranger,  he  has  not  thereby  any  right 
to  go  across  these  for  the  purpose  of  reaching  his  own."  2 
Washb.  Ileal  Prop.  (3  ed.),  282 ;  Stewart  v.  Hartman,  supra, 
p.  341. 

A  right  of  way,  upon  a  severance  of  the  estate  by  partition 
between  heirs,  sometimes  arises  when  it  would  not  exist  in 
case  of  a  conveyance  of  one  portion  of  the  premises.  And 
it  may  be  laid  down  as  a  general  rule  that  a  partition  of  real 
estate  among  heirs  carries  with  it  by  implication  the  same 
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right  of  way  from  one  part  to  and  over  the  other  as  had  been 
plainly  and  obviously  enjoyed  by  the  common  ancestor,  in  so 
far  as  it  is  reasonably  necessary  for  the  enjoyment  of  each 
part.  Goodall  v.  Godfrey,  53  Vt.  219;  Collins  v.  Prentice^ 
15  Conn.  39 ;  BurwelLv.  Hobson,  12  Gratt.  322 ;  Kilgaur  v. 
Ashconi,  5  Harr.  &  J.  82 ;  Seymour  v.  Lewis,  13  N.  J.  Eq. 
439 ;  Elliott  v.  Salle,  14  Ohio  St.  10. 

Where  the  owner  of  an  estate  imposes  upon  one  part  an 
apparent  and, obvious  servitude  in  favor  of  another,  and  at 
the  time  of  the  severance  of  ownership  such  servitude  is  in 
use,  and  is  reasonably  necessary  for  the  fair  enjoyment  of  the 
other,  then,  whether  the  severance  is  by  voluntary  alienation 
or  by  judicial  proceedings,  the  use  is  continued  by  operation 
of  law.  John  Hancock  M.  L,  Ins,  Oo.  v.  Patterson,  103  lud. 
582. 

The  appellant  contends  that  the  complaint  is  defective  for 
failing  to  allege  that  the  plaintiff  was  unable  to  obtain  a  way 
to  the  highway  over  the  lands  of  others.  This  point  has 
been  decided  contrary  to  the  views  of  the  appellant.  Pernam 
V.  Wead,  2  Mass.  203 ;  Collins  v.  Prentice,  15  Conn.  423. 

It  does  not  detract  from  the  weight  to  be  given  these  cases 
that  at  the  time  they  were  decided  the  laws  of  the  respective 
States  permitted  the  establishment  of  private  ways  upon  pay- 
ment of  the  damages  caused  by  their  opening. 

The  appellant  also  contends  that  the  way  claimed  was  not 
appurtenant  to  the  dominant  estate  so  as  to  pass  with  it  in 
conveyances  of  the  fee ;  also,  that  the  complaint  fails  to 
show  that  the  appellant  had  notice  at  the  time  of  his  pur- 
chase of  the  easement  with  which  it  was  charged. 

The  facts  stated  in  the  complaint  show  that  the  way  was 
a  way  of  necessity,  that  it  was  open  and  visible,  and  had 
been  used  continuously  for  many  years. 

The  same  objections  were  made  to  the  complaint  in  J!o6- 
inson  v.  Thrailkill,  110  Ind.  117,  in  passing  upon  which  El- 
liott, C.  J.,  says :  "  The  complaint  shows  that  the  road 
purchased  by  the  grantor  of  the  appellees  was  ^in  almost 
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constant  use/  and  this  user  was  notice  to  the  appellant.  It 
is  a  familiar  rule  that  possession  is  sufficient  to  put  a 'pur* 
chaser  upon  inquiry,  and  that  means  of  knowledge  is  equiv- 
alent to  knowledge." 

This  is  a  concise  statement  of  the;  law  upon  the  subject, 
and  is  sustained  by  an  unbroken  line  of  authorities,  among 
which  we  cite  Shirk  v.  Board,  etc.,  106  Ind.  573 ;  Randall 
V.  Silverthom,  4  Pa.  St.  173;  Zell  v.  Universalist  Society ,  119 
Pa.  St.  390;   Ca^mon  v.  Boyd,  73  Pa.  St.  179. 

That  the  way  as  described  in  the  complaint  was  appurte- 
nant and  passed  by  a  conveyance  of  the  same,  is  established 
by  the  following,  with  many  other  cases :  Robinson  v.  ThraiU 
hilly  supra  ;  Parish  v.  Kaspare,  109  Ind.  586 ;  John  Hancock 
3L  L.  Ins.  Co.  v.  Patterson,  supra ;  Ross  v.  Thompson,  78 
Ind.  90  ;  Davidson  v.  Nicholson,  59  Ind.  411 ;  Keiper  v.  Klein, 
51  Ind.  316  ;  Moore  v.  Crose,  43  Ind.  30 ;  Sanxay  v.  Hunger, 
42  Ind.  44. 

It  is  also  claimed  that,  if  a  way  of  necessity  existed  over 
the  lands  of  the  appellant,  the  selection  or  location  of  the 
way  belonged  to  the  appellant.  The  law  is  unquestionably 
as  stated,  but,  according  to  the  allegations  of  the  complaint, 
the  right  of  selection  had  been  exercised  by  those  under 
whom  the  appellant  claimed  title.  The  controversy  between 
the  parties  was  not  as  to  the  location  of  the  wa^,  but  it  was 
a  denial  of  the  existence  of  any  way  over  the  appellant's 
lands.  Whether  a  way  of  necessity  when  once  located  can 
be  changed  to  another  portion  of  the  servient  estate  is  not 
before  us  in  this  appeal,  and  we  do  not  therefore  pass  upon 
the  question. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
complaint. 

Judgment  affirmed. 

Filed  April  23, 1891. 
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LaMatt  v.  The  State,  ex  bel.  Lucas. 

Bastardy. — Inspection  of  Child, — Ina^rueUon  to  Jury, — New  Trial. — A  new 
trial  shoald  not  be  granted  in  a  bastardy  proceeding  because  of  alleged 
misconduct  of  the  jury  in  inspecting  the  features  of  the  child  during  a 
recess  in  the  trial  of  the  cause,  where  they  were  instructed  that  thej 
had  no  right,  in  passing  upon  the  question  of  paternity,  to  take  into 
consideration  the  countenance  of  the  child,  or  to  inspect  it,  but  that  they 
must  consider  only  the  oral  testimony. 

8ah£. — Evidence. — Cross- Examination. — Where  the  relatrix,  in  a  bastardy 
proceeding,  testifies  on  cross-examination  by  the  defence  to  an  act  of  in- 
tercourse other  than  that  resulting  in  pregnancy,  the  6tate  may  be  per- 
mitted to  call  a  witness  to  corroborate  her  testimony. 

jFrom  the  Wayne  Circuit  Court. 

H,  U,  Johnson^  for  appellants. 

W.  F,  Medsker  and  C  E,  Shively,  for  appellee. 

McBride,  J. — This  was  a  bastardy  proceeding.  After 
the  evidence  had  been  heard,  and  while  the  argument  to  the 
jury  was  being  made,  the  court  adjourned  for  the  day  and 
the  judge  left  the  courtroom.  Thereupon  six  of  thejury^ 
engaged  in  trying  the  case  approached  the  relatrix,  and, 
with  her  consent,  inspected  the  features  of  the  bastard  child. 
There  was  a  verdict,  finding  that  the  defendant  was  the 
father  of  the  child,  and  he  insists  that  the  action  of  the  six 
jurors  was  such  misconduct  as  entitled  him  to  a  new  trial. 

At  the  proper  time  the  defendant  presented  to  the  judge, 
and  asked  to  have  given,  the  following  special  instruction  : 

*'  In  passing  upon  the  question  as  to  whether  or  not  the 
defendant  is  the  father  of  the  bastard  child  of  Hattie  Lucas, 
you  have  no  right  to  take  into  consideration  the  countenance 
of  said  child.  It  was  not  proper  for  said  child  to  be  offered 
in  evidence  to  you  in  the  cause,  nor  for  you  to  inspect  it,  or 
draw  any  conclusions  whatever  from  its  appearance." 

The  court  refused  to  give  this  instruction,  but,  instead, 
gave  the  following : 
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^'  6.  In  passing  upon  the  question  as  to  whether  the  de- 
fendant is  the  father  of  the  bastard  child  of  Hattie  Lucas^ 
you  have  no  right  to  take  into  consideration  the  countenance 
of  said  child,  nor  for  you  to  inspect  it,  or  draw  any  conclu- 
sion whatever  from  its  appearance.  But,  in  considering 
and  determining  this  case,  you  must  look  only  to  and  con- 
sider the  oral  testimony,  and  not  the  resemblance  or  non- 
resemblance  of  the  child  to  the  defendant.'' 

Assuming,  without  deciding,  that  the  jurors  were  guilty 
of  misconduct  in  inspecting  the  features  of  the  child,  the  in- 
struction given  by  the  court  was  sufficient  to  cure  any  error 
that  may  have  been  committed  so  far  as  any  question  is  pre- 
sented to  us  by  the  record.  We  must  assume,  in  the  ab- 
sence of  any  showing  to  the  contrary,  that  the  jury  gave  due 
heed  to  the  instruction  given,  and  were  not  in  any  manner 
influenced  or  governed  by  the  inspection  of  the  child's  feat- 
ures. The  instruction  given  was  sufficient,  and  was  quite 
as  favorable  as  the  defendant  could  ask  to  have  given. 

Counsel  urges  that  as  the  evidence  is  conflicting,  and,  in 
his  judgment,  the  testimony  for  the  State  weak  and  con- 
tradictory, we  should  assume  that  the  judgment  of  the  jury 
in  weighing  the  evidence,  and  in  deciding  in  favor  of  the 
State,  must  have  been  warped  and  influenced  by  the  inspec- 
tion of  the  child's  features.  As  we  have  said,  such  pre- 
sumptions as  we  are  permitted  to  indulge  in  must  be  in  favor 
of  rather  than  against  the  action  of  the  jury,  and  if  they 
obeyed  the  instruction  of  the  court,  as  we  must  presume 
they  did,  the  appellant  was  not  harmed. 

During  the  trial  of  the  cause  the  relatrix,  on  cross-ex- 
amination, testified  to  several  acts  of  sexual  intercourse  oc- 
curring between  her  and  defendant  aside  from  that  which 
she  claimed  resulted  in  her  pregnancy.  Among  the  acts 
thus  testified  to  was  one  which  she  claimed  occurred  in  a 
wood-shed  three  or  four  years  before  the  conception  of  the 
child.  The  State  then,  over  the  objection  of  the  defendant, 
called  as  a  witness  one  John  Little,  who  testified  that  at  the 
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time  and  place  referred  to,  he  and  another  saw  the  defendant 
and  the  relatrix  in  the  wood-shed  in  question  under  circum- 
stances tending  to  indicate  that  they  had  just  been  engaged 
in  sexual  commerce.  The  defendant  urges  that  this  was  er- 
roneous and  should  reverse  the  cause.  The  testimony  of 
the  relatrix,  with  reference  to  the  act  of  intercourse  in  the 
wood-shed,  was  drawn  out  by  the  defence  on  cross-examina- 
tion, and  she  was  cross-examined  thereou  at  some  length. 
The  State  had  tlie  right  under  such  circumstances  to  cor- 
roborate her  if  possible,  and  the  testimony  of  the  witness, 
Little,  was  competent  for  that  purpose. 
The  judgment  is  affirmed,  with  costs. 

Filed  AprU  23,  1891. 


No.  15,029. 

RiES  V.  McClatchey. 

Exemption. — Tori, — Under  bur  statute,  no  exemption  can  be  had  upon  a 
judgment  rendered  in  actions  for  tort. 

SaM£. — Mi^oinder  of  Causes  of  Action. — Contract  and  Tort. — But  where  the 
plaintiff  improperly  unites  his  right  of  action  for  a  tort  with  his  right 
of  action  on  a  contract,  and  takes  judgment  in  such  form  as  to  pre- 
clude the  possibility  of  separating  one  from  the  other,  he  thereby  re- 
duces his  superior  rights  in  the  action  sounding  in  tort  to  a  level  with 
his  inferior  rights  in  the  action  on  contract,  and  the  defendant  is  enti- 
tled to  treat  the  judgment  as  rendered  upon  contract,  and  to  claim  his 
exemption. 

From  the  Warren  Circuit  Court. 

J.  McCabe  and  E.  F,  McCabe,  for  appellant. 
W.  P.  Rhodes,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  set  aside  a  sheriff  ^s  sale  of  real  estate. 

The  complaint  alleges  that  the  appellant  recovered  a  judg- 
ment, in  the  Warren  Circuit  Court,  against  the   appellee 
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upon  a  contract ;  that  he  caused  an  execution  to  issue 
thereon^  which  was  levied  upon  the  real  estate  described  in 
the  complaint ;  that  at  the  time  of  the  rendition  of  said  judg- 
ment, and  at  the  time  of  said  levy,  the  appellee  was,  and 
for  a  long  time  prior  thereto  had  been,  a  bo7ia  fide  resident 
householder  of  Warren  county,  Indiana,  and  the  head  of  a 
family ;  that  he  was  not  the  owner  of  property  of  the  value 
of  $600;  that  he  made  out  and  tendered  to  the  sheriff  hold- 
ing the  execution  on  said  judgment  a  schedule  of  all  his 
*  property,  and  demanded  that  the  same  be  set  off  to  him  as 
exempt  from  execution,  but  that  notwithstanding  the  prem- 
ises the  sheriff  proceeded  to,  and  did,  sell  said  property,  and 
the  appellant  became  the  purchaser  thereof. 

Prayer  that  the  sale  be  set  aside,  and  the  title  quieted. 

A  trial  of  the  cause  resulted  in  a  finding  and  decree  in 
favor  of  the  appellee,  from  which  this  appeal  is  prosecuted. 
The  only  question  in  the  case  relates  to  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  the  court. 

The  real  controversy  arises  out  of  the  dispute  as  to  whether 
the  record  in  the  suit  of  the  appellant  against  the  appellee, 
resulting  in  the  judgment  upon  which  the  land  was  sold,  fur- 
nishes sufficient  evidence  that  the  judgment  was  rendered 
upon  a  contract,  express  or  implied,  that  record  furnishing 
all  the  evidence  in  this  cause  upon  that  subject. 

The  judgment  was  rendered  upon  a  complaint  consisting 
of  three  paragraphs.  The  first  paragraph  is  a  common  count 
for  goods  sold  and  delivei^d,  to  which  is  attached  a  bill  of 
particulars.  The  bill  of  particulars  consists  of  numerous 
items  of  charges  and  credits,  showing  a  balance  due  thereon 
amounting  to  $53.66.  The  judgment  was  rendered  for  that 
sum  upon  default. 

.  The  second  paragraph  of  the  complaint  alleges  that  the 
defendant  in  that  action  bought  certain  described  personal 
property  from  the  plaintiff,  and  obtained  possession  thereof, 
fraudulently  intending  to  cheat  the  plaintiff  out  of  the  same 
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by  failing  to  pay  therefor,  and  that  at  the  time  he  purchased 
the  same  he  did  not  intend  to  pay  the  plaintiff. 

In  this  paragraph  the  plaintiff  prayed  for  a  judgment  for 
$100. 

The  third  paragraph  of  the  complaint  charges  the  defend- 
ant in  the  action  with  taking  certain  described  personal  prop- 
erty of  which  the  plaintiff  was  the  ownerj  and  converting  it 
to  his  own  use^  and  demands  judgment  for  $150. 

In  that  action  the  appellee  made  default,  and  judgment 
was  rendered  against  him,  as  we  have  stated,  for  the  sum  of 
$53.66.  The  bill  of  particulars  above  referred  to  was  veri- 
fied by  the  affidavit  of  the  appellant  thereto  attached. 

Under  our  statute,  no  exemption  can  be  had  upon  a  judg- 
ment rendered  in  actions  for  tort.  Gentry  v.  Purcell,  84  Ind. 
83  ;  Nowling  v.  Mcintosh,  89  Ind.  693. 

The  judgment  under  investigation  was  rendered  upon  a 
complaint  containing  one  paragraph  based  upon  a  contract 
and  two  based  upon  alleged  tort.  There  is  nothing  in  the 
record  from  which  it  can  be  ascertained  with  absolute  cer- 
tainty as  to  whether  it  is  based  upon  the  one  paragraph  or 
the  other,  or  in  part  upon  one  and  in  part  upon  another,  but 
it  must  not  be  forgotten  that  the  presumption  of  law  is  al- 
ways against  fraud  and  wrong-doing. 

In  aid  of  this  presumption,  we  think  the  fact  that  the 
judgment  was  rendered  for  the  exact  amount  shown  by  the 
bill  of  particulars  to  be  due,  furnishes  strong  evidence  that 
such  judgment  was  based  upon  the  first  paragraph  of  the 
complaint,  which  counted  upon  a  contract  for  goods  sold  and 
delivered. 

Assuming,  however,  without  deciding,  that  this  evidence 
was  not  sufficient  to  prove  that  the  judgment  in  question 
was  rendered  upon  a  contract,  express  or  implied,  we  think 
the  judgment  of  the  circuit  court  should  be  affirmed  upon 
another  ground.  It  is  conceded  by  the  appellant  that  it  was 
a  misjoinder  of  causes  of  action  to  join  with  an  action  on 
contract  a  cause  of  action  sounding  in  tort.     In  the  action 
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soundiDg  in  tort  the  appellant's  rights  against  the  appellee 
were  superior  to  his  rights  in  the  action  on  contract^  in  this : 
in  the  former  he  had  the  right  to  exhaust  all  the  property 
of  the  appellee  in  the  payment  of  any  judgment  he  might 
recover,  while  in  the  latter  the  appellee  had  the  right  to  six 
hundred  dollars  as  exempt  from  execution. 

The  appellant  could  not  enlarge  his  rights  under  the  con- 
tract upon  which  he  sues  by  improperly  uniting  it  with  his 
right  of  action  sounding  in  tort.  The  rule  is,  that  where  a 
creditor  has  two  classes  of  claims  against  his  debtor,  by 
uniting  them  in  one  suit,  and  obtaining  judgment  thereon, 
he  reduces  that  in  which  his  rights  are  superior  to  a  level 
with  that  in  which  his  rights  are  inferior.  Freeman  Execu- 
tions, section  217;  Heckox  v.  Fay ^  36  Barb.  9;  Holmes  y, 
Farris,  63  Maine,  318. 

In  this  case  there  may  be  doubt  as  to  whether  the  judg- 
ment rests  upon  the  paragraph  of  the  complaint  based  upon 
the  contract,  or  upon  the  paragraphs  based  upon  the  tort 
therein  set  out,  or  as  to  whether  the  judgment  is  based  in 
part  upon  the  contract  and  in  part  upon  the  tort.  If  the 
judgment  was  based  in  part  upon  the  contract  and  part  upon 
the  tort,  if  the  amount  recovered  on  the  tort  could  be  ascer- 
tained, the  appellee  would  have  the  right  to  pay  that  amount 
and  claim  his  exemption  on  the  former.  Keller  v.  McMa* 
han,  77  Ind.  62. 

By  improperly  uniting  his  right  of  action  for  the  tort 
with  his  right  of  action  on  the  contract,  and  taking  judg- 
ment in  such  form  as  to  preclude  the  possibility  of  separat- 
ing one  from  the  other,  the  appellant  has  reduced  his  rights 
as  against  the  appellee  to  the  rights  he  possessed  under  the 
contract. 

The  appellee,  therefore,  is  entitled  to  treat  the  judgment 
as  one  rendered  upon  the  contract,  and  is  entitled,  in  our 
opinion,  to  claim  and  have  his  exemption. 

Judgment  affirmed. 

Filed  April  24, 1891. 
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No.  14,813. 

Osborne  et  al.  v.  The  State,  ex  bel.  Michaels. 

Office. — l^otoruhip  Trustee, — Defalealion. —  VaccUion  of  Office. — Appointment  of 
Sueeessor, — Where  an  officer  becomes  a  defaulter,  flees  the  State,  leaves  no 
one  to  care  for  the  public  affairs,  and  indicates  a  settled  purpose  to 
abandon  the  office,  it  may  be  deemed  vacant  without  a  judicial  de- 
termination, and  the  vacancy  may  be  filled  by  appointment.  The 
sureties  on  the  bond  of  the  defaulting  officer  can  not  challenge  the 
right  of  the  appointee  to  prosecute  an  action  for  the  recovery  of  the 
public  money. 

Same. — The  presumption  is  that  the  power  of  appointment  is  rightfully 
exercised  by  the  officer  invested  with  that  power. 

Sajce. — Collateral  Attack. — Where  there  has  been  an  appointment  to,  and 
the  actual  incumbency  of  an  office,  a  collateral  attack  on  the  right  of 
the  appointee  to  hold  the  office  is  unavailing. 

Same. — Reports. — Evidence. — The  reports  of  a  township  trustee,  showing  an 
indebtedness  to  the  township,  will,  unless  satisfactorily  contradicted, 
warrant  a  finding  against  him  and  his  sureties. 

From  the  "Wabash  Circuit  Court. 

A.  Taylor,  for  appellants. 
J,  Mitchell,  for  appellee. 

Elliott,  J. — The  initial  question  in  this  case  is  whether 
the  relator  has  the  capacity  to  maintain  this  action.  Whether 
he  has  that  capacity  depends  upon  whether  the  oflBce  of  town- 
ship trustee  was  vacant  at  the  time  of  his  appointment  to  it. 
If  it  was  not  vacant,  the  action  must  fail.  The  facts  relevant 
to  this  question  are,  in  substance,  these:  In  April,  1882, 
John  G.  Mcllvaine  was  elected  township  trustee  of  Jackson 
township,  Miami  county;  in  1884  he  was  elected  his  own 
successor,  and,  as  such,  duly  qualified.  Mcllvaine  lost  a  large 
sum  of  money  belonging  to  the  township  in  speculations^ 
and  was  unable  to  repay  it.  He  fled  to  Kentucky.  His 
declarations  indicate  a  settled  intention  to  vacate  his  office, 
and  he  left  no  one  to  discharge  its  duties  for  him.  In  our 
opinion  the  office  became  vacant.  When  an  officer  becomes 
a  defaulter,  flees  the  State,  leaves  no  one  to  care  for  the  pub- 
lic affairs,  and  indicates  a  settled  purpose  to  abandon  the 
Vol.  128.— 9 
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office,  it  uiay  be  deemed  vacant  without  a  judicial  determi- 
nation. It  would  imperil  public  interests  and  benefit  no 
one  in  such  a  case  to  adjudge  that  the  office  can  not  be 
deemed  vacant  until  so  declared  by  the  courts.  If  the  offi- 
cer were  insisting  upon  his  right  to  the  office,  we  should 
have  a  different  case,  but  here  there  is  evidence  of  a  com- 
plete abandonment  and  a  defalcation,  and  here,  too,  the  ob- 
ject of  the  action  is  to  recover  the  money  of  the  public.  We 
are  fully  within  the  authorities  in  holding  that  there  was  a 
vacancy  and  a  right  to  fill  it  by  appointment.  State,  ex  rei, 
v.  Jones,  19  Ind.  356 ;  State,  ex  reL,  v.  Allen,  21  Ind.  516  (83 
Am,  Dec.  367);  Yonkey  v.  State,  ex  reL,  27  Ind.  286  ;  Krant 
V.  State,  47  Ind.  519;  Oosman  v.  State,  ex  reL,  106  Ind.  203 
(209);  Mowbray  v.  State,  ex  reL,  88  Ind.  324 ;  People,  ex  reL, 
V.  Common  Council,  etc.,  77  N.  Y.  503  (33  Am.  R.  659)  ; 
People,  ex  reL,  v.  Green,  58  N.  Y.  295 ;  Curry  v.  Stewart^ 
8  Bush  (Ky.),  560;  Prather  v.  Hart,  17  Neb.  598.  It  would 
be  palpably  unjust  to  permit  the  sureties  on  the  bond  of  a 
defaulting  officer  who  has  fied  the  State  and  asserts  an  in- 
tention to  abandon  his  office,  to  challenge  the  right  of  the 
person  appointed  to  fill  the  abandoned  office  to  prosecute  an 
action  for  the  recovery  of  the  public  money. 

The  appointment  of  the  relator  by  the  auditor  did  not 
create  a  vacancy ;  the  vacancy  was  created  by  the  acts  of 
Mcllvaine.  When  these  acts  were  performed  the  office  be- 
came vacant.  Hedley  v.  Board,  etc.,  4  Blackf.  116.  The  ap- 
pointment filled,  but  did  not  create,  a  vacancy.  The  pre- 
sumption is  that  an  appointment  made  by  an  officer  having 
power  to  appoint  is  rightfully  made,  whenever  it  appears  that 
the  appointee  duly  qualified  and  entered  into  possession  of 
the  office.  Commonwealth,  ex  reL,  v.  Slifer,  25  Pa.  St.  23  (64 
Am.  Dec.  680). 

There  was  an  appointment  and  an  actual  incumbency,  so 
that  the  collateral  attack  which  the  appellants  here  make 
would  be  unavailing,  even  if  there  were  some  grounds  for 
their  assertion  that  the  relator  is  not  the  de  jure  township 
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trustee.  State  v.  Mayor,  etc,,  8  Lawyers'  Rep.  Ann.  697 ; 
Toton  of  Kissimmee  City  v.  Gannon  (Fla.),  7  So.  R.  523.  In 
whatever  aspect  this  case  is  viewed,  the  law  clearly  ap- 
pears against  the  appellants  upon  the  question  stated. 

The  other  questions  in  the  case  arise  upon  the  evidence, 
and,  in  effect,  are  narrowed  to  the  single  question  whether 
the  finding  is  supported  by  the  evidence.  That  there  is 
evidence  supporting  the  finding  there  can  be  no  doubt,  and 
when  that  appears  our  duty  ends,  for  we  can  not  interfere 
simply  because  there  may  be  some  conflict.  The  reports  of 
the  trustee  are  prima  faeie  evidence  of  his  indebtedness. 
Strong  v.  Staie,  ex  rd.,  75  Ind.  440 ;  Ohning  v.  City  of  Evans^ 
vilUf  66  Ind.  59,  and  cases  cited.  The  admissions  of  such  re- 
ports, unless  satisfactorily  contradicted,  will  warrant  a  finding 
against  the  officer  and  his  sureties,  and  the  reports  of  Mc- 
Ilvaine  have  not  been  so  contradicted.  The  evidence  shows, 
indeed,  that  the  public  money  was  lost  in  speculations. 

Judgment  affirmed. 

Filed  April  23,  1891. 


No.  14,983. 

Huffmond  et  al.  v.  Bence,  Administrator. 

Stjbbogation. — To  Bights  of  Orantor. — Oondilional  Conveyance. — Where  the 
owner  of  real  estate  conveys  it  in  consideration  that  the  grantee  shall 
board,  nurse  and  care  for  him  during  his  lifetime,  and  by  reason  of  the 
failure  of  such  grantee  to  provide  necessary  medical  aid  he  is  compelled 
himself  to  call  a  physician,  such  physician  will  be  subrogated  to  the 
rights  of  the  owner,  and  may  enforce  a  lien  for  the  value  of  his  services 
upon  the  real  estate  conveyed. 

Supreme  Court.  —  Practice, — Overruiing  Request  for  Jury. — Error  in  over- 
ruling a  motion  to  try  the  issues  in  the  case  by  a  jury  can  be  presented 
on  appeal  only  by  a  motion  for  a  new  trial. 

From  the  Putnam  Circuit  Court. 

D.  E.  Williamson  and  A.  C  JDaggy,  for  appellants. 
S.  A,  Hays,  for  appellee. 
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Haffmond  et  oL  v.  Beocei  Administrator. 

Olds,  C.  J. — Jane  Rudisill  and  her  husband,  David  Rud- 
isill,  each  owned  a  town  lot  in  the  city  of  Greencastle,  and  on 
the  11th  day  of  January,  1881,  they  joined  in  a  deed  and 
conveyed  both  of  said  lots  to  their  daughter,  the  appellant 
Surrilda  Huffmond.  The  consideration  for  such  conveyance, 
as  stated  in  the  deed,  was  one  dollar,  and  in  consideration  of 
said  Surrilda  having  boarded,  nursed,  waited  upon  and  taken 
care  of  said  Jane  and  David  during  the  two  years  before  that 
date  last  past,  and  the  further  consideration  that  she,  said 
Surrilda,  agrees  to  continue  to  board,  nurse,  and  take  proper 
care  of  said  Jane  and  David  during  their  natural  lives,  re- 
serving to  each  of  said  grantors  the  possession  and  control  by 
each  of  the  respective  lots  owned  by  each  during  their  natural 
lives.  David  died  intestate.  The  appellee,  Bence,  was  ap- 
pointed administrator  of  his  estate,  and  he  filed  a  claim 
against  said  estate  in  his  own  favor  for  one  hundred  dollars 
for  medical  and  surgical  treatment  rendered  to  the  said  Da- 
vid in  his  last  sickness.  The  said  Bence  filed  a  complaint 
against  the  estxite,  making  the  appellant  and  her  hus- 
band parties,  in  which  is  alleged  the  conveyance  of  said 
real  estate  by  the  said  Jane  and  David  Rudisill  to  said 
appellant  in  consideration  of  the  agreement  stated  in  said 
deed ;  that  at  the  time  of  said  conveyance,  prior  thereto,  and 
up  to  the  date  of  his  death,  said  David  was  afflicted  with 
strangulated  hernia,  and  was  subject  to  frequent  attacks  of 
the  same  ;  that  nursing  and  taking  proper  care  required  that 
when  said  David  was  attacked  and  afflicted  with  strangulated 
hernia  it  be  reduced ;  that  after  said  conveyance  it  was 
mutually  agreed  between  said  appellant  and  David  that  they 
should  sell  said  lot,  the  title  to  which  had  been  in  David 
prior  to  the  conveyance  to  appellant,  and  that  the  proceeds 
thereof  should  be  invested  in  other  real  estate,  the  title  to 
be  taken  in  the  appellant,  reserving  the  use  and  control  to 
David  during  his  life,  under  the  same  conditions,  agree- 
ment, and  for  the  same  consideration,  as  the  first  lot  so  con- 
veyed as  aforesaid  was  conveyed  to  said  appellant,  and  that  in 
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pursuance  of  said  agreement  they  did  sell  said  lot,  and  joined 
in  a  deed,  and  conveyed  the  same  to  the  purchaser,  and  pur- 
chased with  the  proceeds  thereof  another  tract  of  land,  and 
took  the  title  to  the  same  in  the  appellant,  granting  to  the 
said  David  the  use  and  control  of  the  same  during  his  life, 
simply  substituting  the  real  estate  purchased  for  that  sold 
under  the  same  agreement  to  nurse  and  properly  take  care 
of  the  said  Jane  and  David  ;  that  David  took  possession  of 
said  tract  so  purchased,  and  held  the  same  until  his  death, 
when  the  appellant  took  possession,  and  has  ever  since  held 
the  same ;  that  in  1883  the  said  David  was  attacked  with 
strangulated  hernia,  and  was  in  great  need  of  medical  and 
surgical  aid  and  treatment  to  be  relieved,  and  have  the  her- 
nia reduced  ;  that  he  called  upon  the  appellant  to  provide 
him  with  proper  medical  aid  to  relieve  him,  which  she  neg- 
lected and  refused  to  provide  for  him  ;  and  while  so  afflicted 
he  called  upon  the  said  claimant,  Bence,  and  he  reduced  the 
hernia,  and  rendered  the  services  of  the  value  of  one  hun- 
dred dollars,  which  he  seeks  to  recover ;  that  such  services 
so  rendered  were  necessary  to  the  proper  nursing  and  taking 
proper  care  of  said  David,  as  the  appellant  had  contracted  to 
do  ;•  that  when  said  services  were  so  rendered,  and  at  the  date 
of  the  death  of  said  David,  he  had  no  other  property  than 
that  conveyed  as  aforesaid ;  and  said  claimant  asks  that  he 
have  judgment  against  the  estate,  and  said  Surrilda  Huff- 
mond  for  the  amount  of  his  claim,  and  that  the  same  be  de- 
clared a  lien  upon  all  of  said  real  estate  so  conveyed  to  and 
now  owned  by  the  said  appellant,  describing  it,  and  that  the 
same  be  subjected  to  sale  for  the  payment  of  said  claim. 

The  appellant  demurred  to  the  complaint  for  want  of  facts, 
and  upon  the  grounds  that  she  was  an  improper  party. 

It  is  contended  that  under  the  contract  as  stated  in  the 
deed  the  appellant  was  not  under  any  obligation  to  furnish 
medical  aid.  We  can  not  concur  in  such  a  construction  of 
the  contract. 

It  appears  from  the  averments  in  the  complaint  that  Jane 
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and  David  Rudisill  coDveved  to  their  daughter,  the  appel- 
lanty  all  the  real  estate  they  owned,  and  being  all  of  their 
property,  she  agreeing  in  consideration  therefor  "  to  board, 
nurse  and  take  proper  care  of  them,  the  said  Jane  Budisill 
and  David  Rudisill,  during  their  natural  lives."  The  agree- 
*ment  to  board,  nurse,  and  take  proper  care  included  the  do- 
ing and  furnishing  to  them  whatever  was  reasonably  neces- 
sary for  their  subsistence  and  comfort.  It  would  be  unrea- 
sonable to  so  construe  such  an  agreement  as  that  the  child 
might  stand  by  in  times  of  sickness  and  permit  the  parent 
to  suffer  and  die  for  want  of  reasonable  and  proper  medical 
aid,  and  yet  not  be  liable  for  a  breach  of  the  contract.  Such 
treatment  and  neglect  would  not  be  a  compliance  with  the 
contract  either  in  regard  to  the  nursing  or  taking  proper 
care.  To  nurse,  and  take  proper  care,  in  the  sense  in  which 
they  are  used  in  this  agreement,  mean  to  supply  the  grantors 
with  and  to  do  for  tliem  whatever  was  necessary  in  case  of 
sickness  to  restore  them  to  health  again ;  and,  if  the  appel- 
lant could  not  supply  such  wants  or  render  such  services  in 
person,  she  was  bound  to  provide  them  such  nursing  and 
care,  even  if  she  had  to  employ  others  to  render  the  services. 
The  contract  did  not  limit  the  appellant's  liability  to  such 
nursing  and  care  as  she  was  able  to  render  to  them  in  person. 

The  complaint  alleges  facts  showing  a  necessity  for  the  re- 
duction of  the  hernia,  and  that  it  was  proper  care  and  nurs- 
ing to  have  it  reduced ;  that  the  decedent  requested  the  ap- 
pellant to  have  it  done,  to  employ  a  physician,  and  she  refused 
to  do  so,  and  thereupon  he  called  upon  and  employed  the 
claimant,  Bence,  who  undertook  to  and  did  reduce  it,  and  that 
proper  nursing  required  the  reduction  of  the  hernia. 

The  averments  of  the  complaint  show  that  the  appellant 
refused  to  comply  with  her  contract,  and  perform  her  part 
of  the  agreement  she  had  entered  into  with  the  decedent,  and 
he  was  compelled  to  procure  another  person  to  do  what  the 
appellant  had  agreed  to  do.  Under  the  decisions  of  this  court 
he  had  a  right  at  least  to  recover  from  her  the  amount  he  was 
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compelled  to  pay  by  reason  of  her  neglect  and  refusal  to  com- 
ply with  her  contract,  and  to  have  it  declared  a  lien  upon  the 
property  so  conveyed  to  her  as  a  consideration  for  such  serv- 
ices. Some  of  the  decisions  even  go  far  enough  to  hold  it 
to  be  a  condition  subsequent,  the  non-performance  of  which 
worked  a  forfeiture  of  the  land  conveyed,  but  it  is  not  neces- 
sary to  go  to  that  extent  in  this  case.  Hamilton  v.  Barrick- 
lo^o,  96  Ind.  398;  Lindsay  v.  GlasSy  119  lud.  301 ;  Richter 
V.  Richter,  111  Ind.  456  ;  Ikerd  v.  Beovers,  106  Ind.  483; 
Copeland  v.  Copeland,  89  Ind.  29. 

The  decedent  having  the  right  to  (all  upon  claimant  to 
render  the  services  contracted  to  be  performed  by  the  appel- 
lant, and  which  she  failed  to  render,  and  having  a  right  to 
collect  from  her  the  amount  necessarily  paid  out,  and  hav- 
ing a  lien  declared ;  the  appellee,  Bence,  having  performed 
the  services  at  the  request  of  the  decedent,  the  value  of 
which  the  decedent  had  a  right  to  recover,  and  had  a  lien 
securing  the  same, — the  appellee,  Bence,  has  the  right  in 
equity  to  be  substituted  to  the  rights  of  the  estate.  To 
illustrate  the  principle  more  clearly,  suppose  the  debt  had 
matured  in  the  lifetime  of  the  decedent,  the  parties  would 
be  in  the  position  of  the  decedent  owing  the  debt  to  Bence, 
and  his  daughter  would  be  owing  it  to  the  father,  the  dece- 
dent, and  it  would  be  secured  by  a  lien  on  the  real  estate. 
The  father  being  insolvent,  the  only  method  by  which  the 
debt  could  be  collected  would  be  by  foreclosure  of  the  lien. 
If  the  appellee,  Bence,  could  not  be  subrogated  to  the  rights 
of  the  father  by  reason  of  the  debt  secured  by  the  lien  be- 
ing in  fact  due  to  him,  he  would  be  without  remedy.  Cer- 
tainly, under  such  circumstances,  in  the  lifetime  of  the  father, 
the  appellee,  Bence,  could  have  enforced  the  lien  and  col- 
lected his  debt,  and  he  does  not  lose  this  right  by  his  death. 
The  same  principle  is  applicable  as  in  case  of  a  surety  hold- 
ing an  indemnity.  As  in  case  of  a  surety  taking  a  mortgage 
indemnifying  him  against  the  payment  of  the  debt  of  the 
principal,  the  surety  being  insolvent,  the  creditor  may  be 
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subrogated  to  the  rights  of  the  surety^  and  foreclose  the 
mortgage  given  to  the  surety  to  secure  the  debt. 

In  this  case  the  appellant  Mrs.  HufPmond  is^  in  fact,  the 
principal  debtor.  She  is  the  person  ultimately  liable  to  pay 
the  debt,  though  upon  the  face  of  the  contract  she  is  liable 
directly  to  her  father,  and  the  debt  is  secured  by  a  lien  upon 
her  land.  In  principle  it  is  like  unto  a  case  where  A.  and 
B.  make  an  agreement  whereby  A.  purchases  property  of 
C  and  gives  his  note  to  C.  for  the  amount ;  afterwards  A. 
turns  over  the  property  to  B.,  and  B.  gives  to  A.  a  mort- 
gage to  indemnify  him  against  the  payment  of  the  debt.  A. 
is  insolvent.  A  suit  against  him  by  C.  would  be  of  no 
avail,  but  B.  has  agreed  and  is  liable  for  the  payment  of  the 
same  debt  to  A.,  and  has  received  a  consideration  for  such 
agreement,  and  has  secured  its  payment  by  a  mortgage. 
Clearly  C.  would  have  a  right  to  be  subrogated  to  the  rights 
of  A.,  and  foreclose  the  mortgage  and  collect  his  debt. 

In  this  case  Mrs.  Huffmond,  by  the  contract,  indemnified 
David  Rudisill,  by  a  lien  upon  her  real  estate,  against  any 
expense  or  liability  for  services  in  being  nursed  and  taken 
proper  care  of  during  life.  She  fails  to  comply  with  the 
agreement,  and  he  is  compelled  to  and  does  call  upon  Bence 
to  render  to  him  the  services  Mrs.  Huffinond  had  agreed  to 
render.  Mrs.  Huff^mond  is  liable  to  pay  to  Hudisill  the  value 
of  the  services,  but  he  has  no  money  or  property  wherewith 
to  pay  for  the  service,  and  it  is  but  equity  that  Bence  should 
have  the  right  to  be  subrogated  to  the  rights  of  Rudisill,  and 
collect  from  Mrs.  Huffinond  the  debt. 

It  is  but  permitting  the  relief  to  be  granted  in  the  one  ac- 
tion which  otherwise  would  require  two.  The  identical 
debt  for  which  Mrs.  Huffmond  is  liable  is  due  to  Bence  who 
rendered  the  services.  Mrs.  Huffmond  was,  in  fact,  the  prin- 
cipal debtor,  and  her  father  was  her  surety,  though  primarily 
liable  to  Bence.  It  is  settled  law  that  securities  held  by  a 
surety  for  the  payment  of  a  debt  are  held  by  him  for  the 
payment  of  the  debt,  and  the  creditor  may  resort  to  them  for  a 
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collection  of  his  debt.  See  Rittenhou^e  v.  Kempy  37  Ind.  258, 
262,  and  authorities  cited;  Sanders  v.  Weelburg,  107  Ind. 
266.  In  Booker  v.  Benson,  83  Ind.  250,  it  is  held  that  subro- 
gation does  not  depend  on  privity  or  strict  suretyship.  It  is 
the  mode  in  which  equity  compels  the  ultimate  discharge  of  a 
debt  by  him  who  in  good  conscience  ought  to  pay  it,  and  to 
relieve  him  whom  none  but  the  creditor  could  compel  to 
pay  it;  and  this  doctrine  is  applicable  to  the  facts  in  this 
case. 

There  was  no  error  in  overruling  the  demurrer. 

The  next  error  assigned  is  the  sustaining  of  the  demurrer 
to  the  second  paragraph  of  the  appellant's  answer.  There 
is  no  discussion  of  the  question  presented  by  this  ruling,  ex- 
cept to  say  that  it  is  a  good  answer.  We  think  there  is  no 
error  in  sustaining  the  demurrer. 

The  next  error  is  that  the  court  erred  in  overruling  ap- 
pellant's motion  and  request  to  try  the  issues  in  the  case  by 
a  jury. 

In  Keicham  v.  Brazil,  etc.,  Cb.,  88  Ind,  515,  it  is  held  that 
this  question  can  only  be  presented  by  motion  for  a  new 
trial. 

Th3  only  additional  error  discussed  relates  to  the  suffi- 
ciency of  the  evidence.  There  is  some  evidence  supporting 
the  finding,  and  we  can  not  disturb  it. 

There  was  no  objection  to  the  order  and  judgment  in  the 
case  and  no  motion  to  modify  it,  and  no  question  is  pre- 
sented as  to  the  right  of  the  appellee  to  a  lien  upon  the  real 
estate  purchased  and  conveyed  to  the  appellant  by  the  third 
party  in  lieu  of  the  lot  originally  conveyed  by  the  Rudi- 

sills. 

The  judgment  is  affirmed,  at  costs  of  the  appellant, 

Coffey,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  April  24, 1891. 
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No.  14,077. 

Mann  v.  The  Belt  Eailroad  and  Stock  Yabd  Com- 
pany. 

Railroad. — Crossing. — Duly  of  Person  Approaching, — The  presence  of  a 
railroad  track  upon  which  a  train  may  at  any  time  pass  is  notice  of 
danger,  aod  it  is  the  duty  of  a  person  about  to  cross  such  road,  on  a 
public  highway,  to  exercise  caution  in  so  doing,  and  to  look  both  ways 
for  approaching  trains,  if  the  surroundings  are  such  as  to  admit  of  such 
a  precaution. 

Same. — Mental  absorption,  or  reverie,  induced  by  grief  or  business,  will 
not  excuse  the  omission  of  the  duty  to  look  and  listen. 

Same. — Accident  cU  Oi'ossing,' — Contributory  Negligence  Declared  as  Matter  of 
Law. — In  an  action  against  a  railroad  company  for  an  injury  at  a  rail- 
road crossing,  it  appeared  that  the  plaintiff,  who  was  approaching  in  a 
vehicle,  and  was  familiar  with  the  crossing,  when  about  two  hundred 
and  fifty  feet  from  the  crossing  looked  to  the  east,  where  he  could  see 
about  one-fourth  of  a  mile,  and  saw  no  approaching  train.  He  did  not 
look  to  the  east  again,  but  looked  to  the  west,  where  the  view  of  the 
track  was  somewhat  obstructed.  If  he  had  looked  to  the  east,  when 
witiiin  one  hundred  feet  of  the  reilroad,  he  would  have  had  an  unob- 
structed view  of  nearly  one  half  mile.  He  drove  to  the  crossing  in  a  slow 
trot,  and  was  struck  by  a  train  from  the  east  and  seriously  injured.  No 
signals  were  given  by  the  approaching  train. 

Hdd,  that  the  court  might  adjudge,  as  matter  of  law,  that  the  plaintiff  was 
guilty  of  contributory  negligence. 

From  the  Marion  Superior  Court. 

B.  Harrison,  W.  IL  IL  Miller,  J,  B.  Elam,  F.  Winter 
and  J,  P.  Baker,  for  appellant. 

A.  C.  Harris^  A.  L.  Roache  and  E.  H.  Lamme,  for  appellee. 

Coffey,  J. — This  action  was  begun  on  the  17th  day  of 
August,  1882,  to  recover  damages  sustained  by  the  appellant 
in  a  collision  with  one  of  the  appellee's  trains  at  a  highway 
crossing. 

On  a  trial  of  the  cause  the  appellant  had  judgment.  An 
appeal  to  this  court  resulted  in  a  reversal  of  the  judgment, 
and  the  cause  was  remanded  to  the  Marion  Superior  Court 
for  further  proceedings. 
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The  cause  was  again  tried,  at  special  term,  resulting  in 
another  judgment  in  favor  of  the  appellant.  Upon  appeal 
to  the  general  term  the  judgmeut  was  reversed,  upon  the 
ground  that  the  evidence  did  not  support  the  verdict.  From 
the  judgment  of  the  general  term,  reversing  the  judgment  at 
special  term,  this  appeal  is  prosecuted. 

The  controlling  facts  in  the  case  are,  that,  on  the  25th  day 
of  June,  1882,  in  the  afternoon  of  Sunday,  the  appellant, 
with  a  friend,  was  riding  on  a  public  highway  south  of  the 
city  of  Indianapolis,  known  as  the  Churchman  Turnpike 
Road,  in  an  open  vehicle  drawn  by  one  horse.  The  road  was 
crossed  by  the  double  track  of  the  appellee's  road,  which,  at 
the  point  of  crossing,  runs  in  a  uorthea&terly  and  south- 
westerly direction.  The  turnpike  runs  north  and  south,  and 
is  itself  crossed  at  right  angles  l)y  a  street  known  as  Cypress, 
at  a  point  316  feet  north  of  the  crossing  of  the  turnpike  and 
the  appellee's  railroad,  at  the  place  where  the  appellant  re- 
ceived his  injuries.  The  appellee's  railroad  crosses  Cypress 
street  at  a  distance  of  345  feet  east  from  the  center  of  the 
turnpike.  From  the  point  in  Cypress  street  crossed  by  the 
appellee's  railroad  said  road  runs  southwest,  and  at  a  distance 
of  470  feet  intersects  the  turnpike  at  the  place  where  the  ap- 
pellant was  injured.  As  the  appellant  was  travelling  south 
on  the  turnpike,  a  locomotive  and  two  or  three  freight  cars 
came  down  from  the  northeast,  and,  as  appellant  was  attempt- 
ing to  cross  the  track  in  the  vehicle  with  his  friend,  the  lo- 
comotive struck  the  horse  and  overturned  the  vehicle,  re- 
sulting in  serious  and  permanent  injuries  to  the  appellant. 
At  the  point  where  the  injury  occurred  there  was  a  grade  of 
about  twenty  feet  to  the  mile  to  the  west,  the  steam  was  shut 
off,  and  the  fireman  was  outside  on  the  locomotive  oilinjr  the 
machinery,  which  could  only  be  done  when  the  locomotive 
was  in  motion. 

There  is  some  conflict  as  to  the  rate  of  speed  at  which  the 
train  was  running,  but  we  must  assume  here  that  the  speed 
was  that  contended  for  by  the  appellant,  which  is  thirty 
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miles  an  hour.  There  was  do  one  on  the  train  except  the 
conductor^  engineer  and  fireman.  The  train  as  it  approached 
the  crossing  made  but  little  noise.  To  the  west  of  the  cross- 
ing there  was  a  cut  a  few  feet  in  depth,  on  the  top  of  which 
was  standing  an  open  board  fence,  though  trains  passing 
through  the  cut  could  be  seen,  while  so  passing,  by  persons  on 
the  turnpike.  Soon  after  crossing  Cypress  street,  and  at  a 
2)oint  260  or  275  feet  from  the  place  of  the  injury,  the  ap* 
pellant  looked  to  the  east  for  approaching  trains,  and  did  not 
hear  or  see  any,  and  thereafter  neither  he  nor  his  friend  looked 
in  that  direction,  but  both  looked  to  the  west,  the  view  of 
which  was  somewhat  obstructed  as  above  stated.  To  the 
northeast  from  the  point  where  they  looked  to  the  crossing 
there  were  no  obstructions,  the  country  being  level,  afford- 
ing a  free  and  unobstructed  view  of  the  track  and  along  it 
for  a  distance  northeast  of  about  1,500  feet  east;  while  at 
a  point  about  100  feet  from  the  crossing  the  track  northeast 
could  be  seen  for  nearly  one-half  mile.  The  parties  drove 
to  the  crossing  in  a  slow  trot,  and  did  not  stop  until  the  col- 
lision occurred. 

They  were  familiar  with  the  crossing  and  had  been  famil- 
iar with  it  for  many  years.  Those  in  charge  of  the  train 
did  not  blow  the  whistle  or  ring  the  bell.  The  railroad  was 
not  used  for  travel  by  passengers,  but  only  for  switching  and 
transferring  freight  trains  and  empty  cars  around  the  city 
of  Indianapolis. 

Northeast  of  the  crossing  where  the  injury  occurred,  the 
appellee^s  railroad  crosses  three  other  public  highways, 
namely  :  Cypress  street  at  a  distance  of  470  feet,  Higgins* 
Branch  309  feet  further,  and  Knox  street  420  feet  from 
Higgins^  Branch. 

To  the  southwest  there  were  no  crossings  within  three- 
fourths  of  a  mile. 

The  appellant  knew  and  was  familiar  with  all  the  sur- 
roundings. 

The  contention  of  the  appellant,  as  we  understand  the  ar- 
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gument  of  counsel  in  their  able  brief^  is,  that  under  the 
facts  above  stated  the  question  of  contributory  negligence 
is  one  for  the  jury,  under  proper  instructions  from  the  court. 
In  other  words,  that  it  was  for  the  court  to  sav  what  8ort  of 
care  was  required  by  the  appellant  in  approaching  the  cross- 
ing at  which  he  was  injured,  but  it  was  for  the  jury  to  de- 
termine whether  he  exercised  the  quantity  of  care  required 
by  the  law. 

It  has  often  been  decided  by  this  court,  as  well  as  by  all 
the  other  courts  of  last  resort  in  the  United  States,  that  there 
is  a  class  of  cases  in  which  the  court  will  adjudge,  as  matter 
of  law,  that  a  party  has  or  has  not,  under  the  given  state  of 
facts,  been  guilty  of  negligence ;  while  in  another  class  of 
cases  the  question  of  negligence  will  be  left  to  the  jury  un- 
der proper  instructions  from  Ihe  court.  Smith  Law  of  Neg., 
pp.  9-12;  Wabash,  etc.,  R.  W.  Co.  v.  Locke,  112  Ind.  404; 
Evans  v.  Adams  Ex.  Co.,  122  Ind.  362 ;  Directors,  etc.,  v. 
Jackson,  3  App.  Cases  H.  L.  193;  Ohio,  etc.,  R.  W.  Co.  v. 
Collarn,  73  Ind.  261 ;  Baltimore,  etc.,  R.  R.  Co.  v.  Walborn,' 
127  Ind.  142;  Cincinnati,  etc.,  R.  JR.  Co.  v.  Butler,  103 
Ind.  31;  Chicago,  etc.,  R.  W.  Co.  v.  Hedges,  118  Ind.  5; 
Indiana,  etc.,  R.  W.  Co.  v.  Hammock,  113  Ind.  1 ;  Schofield 
V.  Chicago,  etc.,  R.  W.  Co.,  114  U.  S.  615;  Bellefontaine  R. 
W.  Co.  V.  Hunter,  33  Ind.  335 ;  Indiana,  etc.,  R.  W.  Co.  v. 
Greene,  106  Ind.  279. 

It  is  claimed  by  the  appellant  that  this  case  falls  within 
the  latter  class,  while  on  the  other  hand  it  is  earnestly  con- 
tended by  the  appellee  that  it  belongs  to  the  former. 

Cases  belonging  to  the  first  class  exist  where  the  facts  are 
undisputed,  and  the  inferences  to  be  drawn  from  such  facts 
are  not  equivocal,  and  lead  to  but  one  conclusion,  while  cases 
of  the  second  class  exist  where  there  is  a  dispute  as  to  the 
facts,  or  where  the  facts  being  admitted  different  inferences 
can  reasonably  be  drawn  from  such  facts.  If  such  a  state 
of  facts  exists  as  that  one  sensible,  impartial  man  would  in- 
fer that  proper  care  had  not  been  used,  and  that  negligence 
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existed,  while  another  man  equally  sensible  and  equally  im- 
partial would  infer  that  proper  care  had  been  used^  and  that 
there  was  no  negligence,  it  is  said  to  be  the  highest  effort 
of  the  law  to  obtain  the  judgment  of  twelve  men  of  the 
average  of  the  community,  comprising  men  of  learnings  men 
of  little  education,  men  whose  learning  consists  only  of  what 
they  have  themselves  seen  and  heard,  the  merchant^  me- 
chanic, the  farmer  and  the  laborer,  as  to  whether  negligence 
does,  or  does  not^  exist  in  the  given  case.  Such  judgment  is 
supposed  to  be  more  valuable  in  such  cases  than  the  judg- 
ment of  a  single  judge.  Railroad  Co.  v.  Stout,  17  Wall.  657; 
Ohio,  etc.,  R.  W.  Co.  v.  Collarn,  supra ;  Baltimore,  etc.,  R. 
W.  Co.  V.  Walbom,  supra. 

In  cases  of  this  class  it  is  clearly  the  duty  of  the  court  to 
determine  the  kind  of  care  to  be  used,  while  it  is  the  exclu- 
sive province  of  the  jury  to  determine  the  quantity. 

In  order  to  correctly  solve  the  question  as  to  whether  this 
case  belongs  to  the  class  where  the  court  will  adjudge  the 
question  of  negligence  as  a  matter  of  law,  or  will  refer  it  to 
the  jury  under  proper  instructions,  it  is  necessary  to  know 
what  duty,  if  any,  the  law  imposes  upon  one  approaching  a 
railroad  crossing ;  the  kind  of  care  required,  and  whether 
the  law  undertakes  to  measure  the  quantity. 

^*  When  one  approaches  a  point  upon  the  highway,  where  a 
railroad  track  is  crossed  upon  the  same  level,  it  is  his  plain 
duty  to  proceed  with  caution,  and  if  he  attempts  to  cross  the 
track,  either  on  foot  or  in  a  vehicle  of  any  description,  he 
must  exercise,  in  so  doing,  what  the  law  regards  as  ordinary 
care  under  the  circumstances.  He  must  assume  that  there 
is  danger,  and  act  with  ordinary  prudence  and  circumspection 
upon  that  assumption.  The  requirements  of  the  law,  more- 
over, proceed  beyond  the  featureless  generality  that  one  must 
do  his  duty  in  this  respect,  or  must  exercise  ordinary  care 
under  the  circumstances.  The  law  defines  precisely  what 
the  term  *  ordinary  care  under  the  circumstances'  shall  mean 
in  these  cases.    In  the  progress  of  the  law  in  this  behalf,  the 
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question  of  care  at  railway  crossings^  as  affecting  the  trav- 
eller^ is  no  longer^  as  a  rule^  a  question  for  the  jury.  The 
quantum  of  care  is  exactly  prescribed  as  matter  of  law.  In 
attempting  to  cross,  the  traveller  must  listen  for  signals, 
notice  signs  put  up  as  warnings,  and  look  attentively  up  and 
down  the  track.  *  *  *  If  a  traveller,  by  looking,  could 
have  seen  an  approaching  train  in  time  to  escape,  it  will  be 
presumed,  in  case  he  is  injured  by  collision,  either  that  he 
did  not  look,  or,  if  he  did  look,  that  he  did  not  heed  what  he 
saw.  Such  conduct  is  held  negligence  per  se.^'  Beach  Con- 
tributory Negligence,  p.  191,  section  63;  Ohio,  ete.j  R.  W, 
Oo.  V.  HUl,  117  Ind.  56. 

Where  a  person  thus  approaching  a  railroad  crossing  could 
have  seen  the  train  by  looking,  before  he  attempts  to  cross^ 
and  a  collision  occurs,  it  will  be  presumed  he  did  not  look, 
and  by  the  neglect  of  so  plain  a  duly  he  is  guilty  of  such 
negligence  as  precludes  him  from  recovering.  Wiloox  v. 
R<me,  etc.,  R.  R.  Co.,  39  N.  Y.  358. 

Mental  absorption,  or  reverie,  induced  by  grief  or  busi- 
neas,  will  not  excuse  the  omission  of  the  duty  to  look  and 
listen.     Havens  v.  Erie  R.  W.  Co.,  41  N.  Y.  296. 

The  presence  of  a  railroad  track  upon  which  a  train  may 
at  any  time  pass,  is  notice  of  danger,  and  it  is  the  duty  of  a 
person  about  to  cross  such  road,  on  a  public  highway,  to  ex- 
ercise caution  in  so  doing,  and  to  look  both  ways  for  ap- 
proaching trains,  if  the  surroundings  are  such  as  to  admit  of 
such  a  precaution.  St.  Louis,  etc.,  R.  W.  Co.  v.  Mathias,  50 
Ind.  65;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Martin^  82  Ind.  476; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Clark,  73  Ind.  168;  Penn- 
sylvania, etc.,  R.  R.  Co.v.  Rif/hter,  42  N.  J.  L.  180;  Oorton 
V.  Erie  R.  W.  Co.,  45  N.  Y.  660;  Schofield  v.  Chicago,  etc., 
R.  W.  Co.,  supra;  Cleveland,  etc.,  R.  R.  Co.  v.  Craw- 
ford, 24  Ohio  St.  631 ;  Stublqj  v.  London,  etc.,  R.  W. 
Co.,  L.  R.  1  Ex.  13 ;  Conner  v.  Citizens,  etc.,  R.  W. 
Co.,  105  Ind.  62 ;  Bellefontaine  R.  W.  Co.  v.  Hunter, 
supra. 
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It  will  be  seen  by  an  examination  of  the  authorities  above 
cited  that  the  law  clearly  prescribes  the  kind  of  care  to  be 
exercised  by  one  about  to  cross  a  railroad  on  a  public  high- 
way, and  that  it  undertakes  to  measure,  to  some  extent,  the 
amount,  or  quantity,  of  care  to  be  exercised  in  such  cases. 

In  this  case  the  appellant,  when  two  hundred  and  fifty,  or 
two  hundred  and  seventy-five  feet  from  the  railroad,  looked 
along  the  same  eastward,  when  he  could  see  a  distance  of 
about  one-fourth  of  a  mile,  and  saw  no  approaching  train. 
He  did  not  look  again,  but  drove  upon  the  track  where  the 
collision  occurred.  Had  he  looked  when  within  one  hun- 
dred feet  of  the  railroad  he  would  have  had  an  unobstructed 
view  of  nearly  one-half  mile.  He  was  familiar  with  the 
crossing,  and  it  must  be  presumed  he  knew  this  fact.  When 
it  is  said  that  a  person  approaching  a  railroad  crossing  must 
look  and  listen  attentively  for  approaching  trains,  it  is  not 
to  be  understood  that  he  may  look  from  a  given  point,  and 
then  close  his  eyes ;  but  it  is  to  be  understood  that  he  must 
exercise  such  care  as  a  reasonably  prudent  person,  in  the 
presence  of  such  a  danger,  would  exercise  to  avoid  injury. 

The  courts  can  not  close  their  eyes  to  matters  of  general 
notoriety,  and  to  matters  of  every  day  observation. 

We  must  know  that  a  train  of  cars  passing  over  iron  or 
steel  rails  at  a  speed  of  thirty  miles  an  hour  does  not  do  so 
without  noise.  We  must  know,  too,  that  where  a  person 
possessing  good  eye-sight,  located  within  one  hundred  feet 
of  the  track,  has  an  unobstructed  view  of  such  track  for  a 
distance  of  near  one-half  mile,  he  can  not  fail  to  see  an  ap- 
proaching train  before  it  reaches  him,  if  he  looks  attentively, 
and  that  if  he  is  possessed  of  ordinary  hearing  he  could  not 
fail  to  hear  it  when  listening  attentively,  if  running  at  the 
speed  of  thirty  miles  an  hour.  When  about  to  enter  upon 
the  crossing,  looking  in  one  direction  only  is  not  the  dili- 
gence required  by  the  law,  for  the  law  requires  him  to  look 
in  both  directions  if  it  is  possible  to  do  so.  As  a  rule,  it  is 
not  necessary  to  stop  and  listen  or  look  where  approaching 
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danger  can  be  otherwise  ascertained,  but  one  approaching 
such  crossing  must  exercise  such  care  as  will  enable  him, 
under  the  circumstances,  to  inform  himself  of  the  extent  of 
the  danger  attending  the  crossing  the  track  if  he  can  reason- 
ably do  so.  This  appellant  did  not  do.  In  our  opinion, 
the  facts  in  this  case  do  not  bring  it  within  the  class  of  cases 
where  the  court  will  determine  the  kiiid  of  care  to  be  used, 
and  leave  the  jury,  under  proper  instructions,  to  determine 
the  amount;  but  it  belongs  to  that  class  where  the  court  will 
adjudge,  as  matter  of  law,  that  the  party  was  negligent. 

Having  reached  this  conclusion,  it  follows  that  the  supe- 
rior court  of  Marion  county,  in  general  term,  did  not  err  in 
holding  that  the  evidence  in  the  cause  was  not  sufficient  to 
sustain  the  verdict  of  the  jury. 

Some  questions  are  made  and  argued  in  relation  to  the 
refusal  of  the  court  below  to  give  to  the  jury  certain  in- 
structions asked  by  the  appellee,  but  having  reached  the 
conclusion  that  the  evidence  does  not  support  the  verdict  of 
the  jury,  we  deem  it  unnecessary  to  examine  or  decide  these 
questions. 

The  judgment  of  the  superior  court  of  Marion  county,  at 
general  term,  is  affirmed. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Feb.  18, 1891 ;  petition  for  a  rehearing  overruled  May  14, 1891. 
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BuDD  V.  Reidelbach. 

Drainage. — Establishment  of  DUeh. —  Vadict. — Sufficiency  of. — In  a  proceed- 
ing to  establish  a  public  ditch,  a  verdict  reading :  "We,  the  jury,  find  for 
the  petitioner  that  the  proposed  ditch  will  be  of  public  benefit  and  utility; 
that  the  assessments  for  its  construction  are  in  proportion  to  its  bene- 
fits; and' that  the  route  thereof  is  practicable,"  fills  the  requirements  of 
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section  4294,  R.  S.  1 881,  and  is  sufficient  where  no  objection  is  made  hy 
remonstrance  or  otherwise  in  the  commissioners'  court. 
Same. — Appeal  from  Comnmsionen. — QiLesiions  Triable  in  Gireuit  Court. — On 
appeal  to  the  circuit  court  from  the  order  of  the  commissioners  estab- 
lishing a  ditch,  only  such  objections  can  be  relied  on  as  were  appropri* 
ately  presented  to  the  board  of  commissioners. 

From  the  Pulaski  Circuit  Court. 

J.  C.  Nye  and  R,  A,  Nye,  for  appellant. 
W,  Spangler  and  //.  A,  Steis,  for  appellee. 

Elliott,  J. — The  appellee  petitioned  for  the  construc- 
tion of  a  public  ditch  ;  viewers  were  appointed ;  they  first  re- 
ported adversely  to  the  petitioner,  but  subsequently  met  un- 
der the  order  of  the  court  and  reported  in  his  favor.  The 
appellant's  land  was  assessed.  He  did  not,  so  far  as  the  rec- 
ord discloses,  file  any  motion  or  remonstrance  in  the  com- 
missioners' court  nor  in  the  circuit  court.  He  appealed  from 
the  order  of  the  commissioners,  and  insists  upon  a  reversal 
of  the  judgment  of  the  circuit  court,  upon  the  ground  that 
it  erred  in  overruling  his  motions  for  a  venire  de  novo  and  for 
a  new  trial. 

The  verdict  reads  thus :  "  We,  the  jury,  find  for  the  peti- 
tioner, Reidelbach,  that  the  proposed  ditch  will  be  of  public 
benefit  and  utility ;  that  the  assessments  for  its  construction 
are  in  proportion  to  its  benefits ;  and  that  the  route  thereof 
is  practicable."  This  verdict  finds  all  that  the  statute  under 
which  the  proceedings  were  had  requires  the  board  of  com- 
missioners to  find.  Section  4294,  R.  S.  1881.  This  we  deem 
sufficient  in  view  of  the  fact  that  no  remonstrance  was  filed  by 
the  appellant.  We  do  not  mean  to  be  understood  as  holding 
that  it  was  necessarv  for  the  verdict  to  be  as  full  as  it  is,  for 
the  appellant  presented  no  issue  for  trial.  We  can  not,  in- 
deed, perceive  upon  what  ground  he  had  a  right  to  go  to 
the  jury.  He  acquiesced  in  the  finding  of  the  viewers  be- 
cause he  made  no  objection.  It  has  been  again  and  again 
decided  in  this  class  of  cases  that  only  such  objections  can 
be  relied  on  in  the  circuit  court  as  were  appropriately  pre- 
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seated  to  the  board  of  commissioDers.  Updegraff  v.  Palmer, 
107  Ind.  181 ;  Lipea  v.  Hand,  104  Ind.  503;  Smith  v.  SmUh, 
97  Ind.  273  ;  Rominger  v.  Simmons,  88  Ind.  453;  Lowe  v. 
Byan,  94  Ind.  450 ;  Reynolds  v.  Schulis,  106  Ind.  291 ; 
Green  v.  Ellioit,  86  Ind.  53. 

In  the  case  of  Metty  v.  Marsh,  124  Ind.  18,  it  was  said: 
^'  It  has  so  often  been  adjudged  by  this  court,  in  cases  an- 
alogous to  this,  that  no  matter  not  put  in  issue  before  the 
board  of  commissioners  can  be  tried  on  appeal  to  the  circuit 
court,  that  but  little  can  be  said  in  elaboration  of  the  prin- 
ciple." 

The  error  of  the  trial  court  was  in  permitting  a  trial,  since 
there  was  no  issue  to  try,  but  of  this  the  appellant  can  not 
complain. 

What  we  have  said  effectually  disposes  of  the  specification 
of  error  based  on  the  ruling  denying  a  new  trial. 

Judgment  affirmed. 

Filed  April  25, 1891. 


No.  14,681. 

The  First  National  Baxk  of  Peru  v.  Parsons^ 

Assignee. 

Partnership.— Sumvin^  PnLrtner.— Execution  </  Qiaitel  Mofi-tgagt  to  Secure 
Firm  Debt. — A  surviving  partner  of  an  insolvent  firm  may  make  a  valid 
chattel  mortgage  of  the  partnership  property  to  secure  a  firm  debt. 

Same.— &dton  6O46,  R.  S,  i^W.— Sections  6046,  «e  seq.j  R.  S.  1881,  relating 
to  the  filing  of  inventories  and  appraisements  by  the  surviving  partner, 
do  not  forbid  the  making  of  such  mortgage. 

From  the  Miami  Circuit  Court. 

L.  Walker,  W.  B.  McCHntic,  H.  J.  Shirk  and  /.  Mitchell, 
for  appellant. 

-B.  P.  Effinger,  R.  J.  Loveland  and  H.  P.  Lowland,  for  ap- 
pellee. 
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McBride,  J.— On  and  before  October  8,  1887,  Philip  H. 
Curran  and  Philip  Q.  Curran  were  partners,  engaged  in  busi- 
uess  at  Peru^  each  owning  a  half  interest  in  the  business.  On 
that  date  Philip  Q.  Curran  died,  the  firm  being  at  that  time 
indebted  to  various  parties,  and  among  others  to  the  appel- 
lant. On  the  22d  day  of  October,  1887,  the  surviving  part- 
ner executed  a  chattel  mortgage  to  appellant  on  a  stock  of 
goods  belonging  to  the  partnership,  to  secure  said  debt  due 
to  appellant,  the  mortgage  being  duly  recorded  the  same 
day.  On  the  25th  day  of  October,  1887,  said  surviving 
partner  made  a  general  assignment  of  all  the  firm  property 
for  the  benefit  of  its  creditors,  under  section  2683,  R.  S.  1881| 
and  the  only  question  presented  by  the  record  is  as  to  the 
power  of  the  surviving  partner  to  make  a  valid  chattel  mort- 
gage of  the  partnership  property.  The  controversy  arises 
between  the  assignee  and  the  holder  of  the  mortgage.  The 
court  below  held  that  the  mortgage  was  invalid,  upon  the 
ground,  the  appellant  informs  us,  that  the  statute  relative  to 
surviving  partners  gives  no  power  to  surviving  partners  to 
execute  mortgages.  Our  only  information  upon  this  sub- 
ject we  derive  from  the  brief  of  appellant,  for  the  reason 
that  the  appellee  has  not  favored  us  with  a  brief. 

The  question  here  involved  was  decided  by  this  court  in 
the  case  of  Hadley  v.  Milliganf  100  Ind.  49.  In  that  case 
the  surviving  partner  of  an  insolvent  partnership  executed 
a  chattel  mortgage  upon  partnership  assets  to  secure  a  firm 
liability,  and  as  in  this  case,  subsequently  made  an  assign- 
ment of  all  the  partnership  property  for  the  benefit  of  the 
partnership  creditors.  The  holder  of  the  mortgage  brought 
suit  to  foreclose  the  mortgage,  making  the  assignee,  with 
others,  defendants.  The  court  below  overruled  a  demurrer 
to  the  complaint.  The  court  says  :  "  The  complaint  is  in 
the  usual  form  upon  the  notes,  and  for  the  foreclosure  of  the 
mortgage,  alleging  the  death  of  one  of  the  partners,  and  the 
execution  of  the  mortgage  by  the  surviving  partner.  We 
think  the  complaint  is  sufficient.^' 
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That  case  was  decided  since  the  euactment  of  the  present 
statute  relative  to  surviving  partners,  and  is  precisely  in 
point.  It  is  in  accordance  with  the  great  weight  of  authority, 
and  we  think  it  was  decided  correctly.  Egbe7't8  v.  Woods,  3 
Paige,  516  ;  Loeachigk  v.  Hatfield^  51  N.  Y.  660;  Oushman 
V.  Addison,  52  N.  Y.  628 ;  Williams  v.  Whedon,  109  N.  Y. 
333;  Beste  v.  Burger,  110  N.  Y.  644;  Emerson  v.  Senter, 
118  U.  S.  3;  Bohler  v.  Tapjyan,  1  McCrary,  134  (I  Fed.R. 
469). 

The  statute  relative  to  surviving  partners  (sections  6046,  et 
seq,^  R.  S.  1881)  does  nothing  more  than  place  certain  restric- 
tions upon  the  power  of  surviving  partners,  by  requiring  the 
filing  of  inventories,  appraisemenfs,  lists  of  liabilities,  etc.,  and 
by  requiring  the  filing  of  a  bond.  The  nature  and  extent  of  the 
interest  in  the  partnership  property  which  pass  to  him  on 
the  death  of  his  partner  are  not  changed  or  affected  in  any  way 
by  the  statute,  nor  does  the  statute  purport  to  direct  or  af- 
fect the  manner  in  which  he  may  dispose  of  and  apply  the 
firm  assets.  In  this  respect  the  surviving  partner  is  left  pre- 
cisely where  he  was  befoi'e  the  enactment  of  the  statute. 

The  inventories,  bond,  etc.,  are  required  to  insure  that  he 
will  properly  administer  his  trust  and  do  the  precise  things 
which  he  was  previously  required  to  do. 

Before  the  death  of  the  partner  the  firm  had  the  same 
power  to  secure  and  prefer  creditors  possessed  by  individual 
debtors.  In  the  case  of  Emerson  v.  Senter,  supra,  it  is  held 
by  the  Supreme  Court  of  the  United  States,  that,  in  the  ab- 
sence of  a  statute  forbidding  it,  a  surviving  partner  has  the 
same  right,  and  our  statute  does  not  forbid  it. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  proceed  in  accordance  with  this  opinion. 

Filed  April  29, 1891. 
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N6.  14,922. 
LOY  V.    LOY. 

Husband  and  Wipe. — Desertion  by  Husband. — Right  of  Wife  to  Crops  Grown 
on  Husband's  Land. — Where  a  husband  deserts  his  wife  and  children, 
leaving  them  without  support,  the  wife  may  cause  the  land  left  in  her 
possession  to  be  cultivated  during  liis  absence  for  the  support  of  her- 
self and  children,  and  her  rights  in  the  crop  are  superior  to  the  rights 
of  a  chattel  mortgagee  of  the  husband  with  notice  of  all  the  facts. 

From  the  Hendricks  Circuit  Court. 

•/.  L,  Clark  and  —  McQuown,  for  appellant. 
L,  31,  Campbell,  for  appellee. 

Miller^  J. — This  was  an  action  brought  by  the  appel- 
lant to  enjoin  the  appellee  from  using  or  removing  a  lot 
of  corn. 

The  complaint  avers  that  Amps  D.  Loy,  on  the  10th  day 
of  September,  1888,  executed  to  the  plaintiff  a  chattel  mort- 
gage on  about  thirty  acres  of  growing  corn,  and  other  per- 
sonal property,  to  secure  the  payment  of  certain  notes  exe- 
cuted by  said  Amos  D.  to  the  plaintiff;  that  by  the  terms 
of  the  mortgage,  and  by  reason  of  the  failure  of  the  mort- 
gagor to  pay  the  notes  therein  mentioned,  at  maturity,  the 
plaintiff  took  possession  of  the  mortgaged  property  and  be- 
came the  absolute  owner  thereof;  that  the  defendant  has  cut 
up,  and  placed  in  shocks,  four  acres  of  the  corn,  and  is  pro- 
ceeding to  remove  portions  of  the  same,  and  to  feed  it  to 
stock. 

To  this  complaint  the  defendant  answered  in  two  para- 
graphs :  1st.  A  general  denial.  2d.  That  she  was,  and  for 
nineteen  years  had  been,  the  wife  of  the  mortgagor,  Amos  D. 
Loy;  that  in  March,  1888,  said  Amos  deserted  the  defend- 
ant and  their  four  minor  children,  and  expressly  relinquished 
his  claim  to  the  services  of  his  children  ;  that  since  that  time 
he  has  failed  to  make  any  provision  for  the  support  of  his 
wife  and  children,  but  left  them  destitute  and  liable  to  suf- 
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fer ;  that  thereupon  the  defeudant  procured  her  sous  to  plaut 
and  cultivate  the  crop  of  corn  in  controversy  for  her  and 
their  support^  and  that  the  same  constitutes  her  and  their 
sole  dependence  for  subsistence ;  that  the  corn  was  raised  on 
the  family  homestead,  where  siie  and  her  children  lived  to- 
gether as  one  family  ;  that  she  has  at  all  times  had  posses- 
sion of  the  corn,  and  that  the  plain tiif  had,  at  the  time  of 
the  execution  of  the  mortgage,  knowledge  of  all  these  facts. 
A  demurrer  was  overruled  to  this  paragraph  of  answer, 
and  the  action  of  the  court  in  so  doing  is  assigned  as  error. 
No  authority  has  been  cited,  and  we  have  been  unable  to 
find  any,  directly  bearing  upon  the  question  of  law  involved. 
The  law  places  no  restriction,  in  the  interest  of  the  wife, 
upon  the  power  of  husband  to  dispose  of  his  personal  estate. 
Pond  V.  SweetseVy  85  Ind.  144. 

That  the  husband  is  under  legal  obligation  to  support  his 
wife,  unless  she  has  forfeited  her  right,  or  waived  it,  whether 
they  are  living  together  or  apart,  is  so  well  established  that 
it  would  be  useless  to  cite  authorities  in  support  of  the  prop- 
osition. 

The  common  law  remedies  by  which  the  wife  could  en- 
force her  right  by  application  of  the  rules  of  agency  in  bind- 
ing the  credit  of  the  husband  for  the  wife's  necessaries  have 
been  greatly  enlarged  by  various  statutes,  giving  her  in  ad- 
dition the  direct  remedies  by  suit  for  alimony  and  mainte- 
nance. The  purpose  in  the  enactment  of  these  statutes  has  not 
been  to  curtail  or  limit  the  rights  and  remedies  of  the  wife, 
whose  husband  has  absconded,  but  to  enlarge  and  make  them 
more  eflScient.  A  husband  who  wrongfully  abandons,  and  re- 
fuses to  support  his  wife  and  family,  not  only  subjects  himself 
to  the  various  civil  and  criminal  penalties  provided  by  legis- 
lative enactment,  but  he  impliedly  clothes  her  with  authority 
to  feed  and  clothe  herself  and  children  by  the  ordinary  use 
and  consumption  of  the  property  left  in  her  possession,  and, 
to  a  limited  extent,  to  exercise  such  authority  "^nd  control 
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over  his  property  and  business  as  may  be  necessary  for  its 
preservation  and  the  support  of  herself  and  children. 

It  has  been  held  that  if  the  wife  is  entirely  unprovided 
for  by  her  husband,  she  may  sell  such  of  his  personal  prop- 
erty as  will  supply  her  necessities.  Ahem  v.  Edsterby,  42 
Conn.  546. 

When  a  husband  and  lather  abdicates  his  position  in  the 
family,  the  law  will  not  require  his  family  to  starve  or  go 
unclothed,  or  his  fields  to  stand  uncultivated, for  want  of  au- 
thority in  his  wife  to  take  his  place  in  the  management  of 
affairs. 

The  Legislature  has  recognized  the  agency  of  the  wife  by 
permitting  her,  in  his  absence,  to  claim  his  property  as  ex- 
empt from  execution.     Section  715,  R.  S.  1881. 

In  our  opinion,  the  appellee  had  the  right,  under  the  cir- 
cumstances set  forth  in  the  complaint,  to  cause  the  land  left 
in  her  possession  to  be  cultivated  dUring  his  absence,  for  her 
own  support  and  that  of  her  children ;  and  that  after  the 
crop  of  corn  had  been  raised  and  matured,  she  had  some 
rights  in  the  same  superior  to  her  husband,  or  his  grantee 
or  mortgagee  with  notice. 

That  she  was  entitled  to  hold  and  use  so  much  of  the  crop 
thus  planted  and  cultivated  by  her  procurement  as  was  nec- 
essary to  procure  the  necessaries  of  life  for  herself  and  infant 
children  is  unquestionable. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
second  paragraph  of  answer. 

The  appellant  contends  that  there  was  not  sufficient  evi- 
dence to  support  the  finding  and  judgment  of  the  court, 
the  claim  being  made  that  there  was  no  evidence  tending  to 
show  that  the  father  had  relinquished  his  claim  to  the  services 
of  his  children.  We  do  not  regard  this  as  an  important  ele- 
ment in  this  case,  but  are  satisfied  that  little  else  than  the 
abandonment  of  the  children  and  their  mother  need  be  shown 
to  establish  their  emancipation. 

In  Hollingaworth  v.  Swedenborg,  49  Ind.  378,  the  court 


NOVEMBER  TERM,  1891.  15a 

McDonald  v.  Geisendorfi*  et  oi. 

cites  with  approval  this  language :  "  Whilst  it  is  the  duty 
of  a  father  to  nourish,  support  and  maintain  his  minor  child, 
it  is  equally  the  duty  of  such  child  to  obey  and  serve  his 
father,  in  all  that  may  be  reasonably  required  of  him.  These 
duties  are  reciprocally  binding  upon  the  parties;  support 
and  maintenance  on  the  one  hand  and  obedience  and  service 
on  the  other,  the  one  being  dependent  upon,  and  compensa- 
tory  of  the  other.  And,  although  the  general  principle  is 
clear  and  unquestioned,  that  the  father  is  entitled  to  the 
services  of  his  minor  child,  and  to  all  that  such  child  earns 
by  his  labor,  yet,  it  seems  to  be  equally  clear,  that,  as  the 
right  of  the  father  to  the  services  of  the  child  is  founded 
upon  his  duty  to  support  and  maintain  his  child,  if  he  should 
fail,  neglect,  or  refuse  to  observe  and  perform  this  duty,  his 
right  to  the  services  of  his  child  should  cease  to  exist." 

We  have  read  the  evidence  and  find  that  it  fully  supports 
tlie  second  paragraph  of  answer. 

Judgment  affirmed. 

Filed  April  25,  1891. 
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Taxes — Tax  TUU. — Aciianato  Quiet  TUle. — The  remedy  afforded  by  section 
6496,  R.  S.  1881,  which  provides  for  actions  to  quiet  title  in  persons 
holding  tax  deeds,  belongs  to  those  only  who  hold  such  deeds. 

Same.— 2ax  CertificcUe. — Lien. — A  pleading  by  one  holding  only  a  tax  cer- 
tificate, which  proceeds  on  the  theory  that  the  pleader  is  entitled  to  such 
remedy,  is  bad,  as  he  is  entitled  to  nothing  more  than  to  be  protected  in 
the  lien  transferred  to  him  by  the  State  at  the  time  of  his  purchase  at 
tax-sale. 

Practice. — Striking  Out  Pleading, — Bill  of  Exceptions, — The  ruling  of  the 
court  in  striking  out  a  pleading  must  be  saved  by  a  bill  of  exceptions 
to  present  any  question  on  appeal. 

From  the  Noble  Circuit  Court. 
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L,  W.  Welker,  for  appellant. 

W.  W,  H.  McOurdy,  for  appellees. 

Coffey,  J. — This  was  an  action  by  Daniel  A.  Richardson 
against  all  the  parties  now  before  the  court,  except  Sarah 
Geisendorff,  to  foreclose  a  mortgage  upon  certain  described 
land.  The  appellant  filed  an  amended  cross-complaiut 
against  all  the  parties  then  before  the  court,  and  against  the 
appellee  Sarah  Geisendorff,  in  which  he  alleged,  among 
other  things,  that  on  the  8th  day  of  February,  1886,  he  pur- 
chased the  land  therein  described,  being  part  of  the  land 
covered  by  the  mortgage  in  suit,  at  a  tax-sale,  and  paid  there- 
for the  sum' of  $12.05;  and  that,  on  the  14th  day  of  April, 
1887,  he  paid  taxes  thereon  amounting  to  $1.98 ;  that  there 
was  due  him,  prior  to  February  8,  1888,  on  his  certificate  of 
purchase,  the  sum  of  $19.15,  which  had  not  been  paid  ;  that 

on  the  day  of  ,  1888,  the  appellee  McCurdy 

paid  the  auditor  of  Noble  county  the  sum  of  $15.25,  being 
$3.80  less  than  the  amount  required  to  redeem  the  land  from 
said  tax-sale,  and  that  the  auditor  issued  to  him  a  quietus; 
that,  on  the  18th  day  of  May,  1888,  he  presented  to  the  ap- 
pellee Phillips,  who  was  the  auditor  of  Noble  county,  the 
tax  certificate  issued  to  him  at  the  sale,  and  demanded  a 
deed  thereon,  which  the  auditor  refused  to  execute. 

Prayer  that  the  auditor  be  required  to  execute  a  deed,  and 
that  appellant's  title  to  the  land  be  quieted. 

To  this  cross-complaint  the  appellees,  McCurdy,  Geisen- 
dorff, Geisendorff  and  Geisendorff,  answered,  among  other 
things,  that  they  had  been  the  ovvners  in  fee  of  the  land  de- 
scribed in  the  cross-complaint  for  the  period  of  ten  years, 
as  tenants  in  common;  that,  in  the  month  of  January,  1888, 
they  applied  to  the  treasurer  of  Noble  county  to  redeem  said 
land  from  the  tax-sale  named  in  the  cross-complaint;  that 
the  treasurer  stated  to  them  that  the  amount  necessary  to 
make  said  redemption  was  $16.98,  and  that  they  thereupon 
paid  him  said  amount  for  the  use  of  the  appellant,  and  re- 
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ceived  from  said  treasurer  a  receipt  for  said  sum^  and  filed 
the  same  with  the  auditor  of  Noble  county,  and  received 
from  him  certificates  showing  that  they  had  redeemed  the 
land  from  said  tax-sale;  that  at  the  time  they  paid  said 
money  they  did  so  in  good  faith,  believing  it  to  be  the  full 
sum  due  the  appellant  on  his  certificate ;  that,  if  any  sum 
was  due  appellant  over  and  above  the  amount  paid,  it 
did  not  exceed  $1.00;  that,  on  the  7th  day  of  June,  1888, 
they  tendered  the  appellant  $2.50  in  discharge  of  the  balance 
due  him,  which  he  refused  to  accept.  The  appellees  brought 
said  sum  of  $2.50  into  court  for  the  use  of  the  appellant. 

To  this  answer  the  court  overruled  a  demurrer. 

The  appellant  replied,  admitting  the  tender  of  the  amount 
named  in  the  answer,  but  averring  that  at  the  time  of  such  ten- 
der there  was  due  to  him  for  redemption  money,  and  for 
costs  in  this  action  a  much  larger  sum,  to  wit:  $15. 

The  cross- coni plaint  as  to  Phillips,  the  county  auditor, 
was  struck  out  by  the  court,  but  the  ruling  was  not  saved  by 
a  bill  of  exceptions. 

The  court  made  a  special  finding  of  facts  in  the  cause,  and 
stated  its  conclusions  of  law  thereon,  to  which  conclusions 
of  law  the  appellant  excepted. 

It  is  contended  by  the  appellant : 

First,  That  the  court  erred  in  overruling  the  demurrer  to 
the  above  answers. 

Second.  That  the  court  erred  in  its  conclusions  of  law  on 
the  facts  found. 

The  objection  urged  against  the  answer  is,  that  it  is  not 
pleaded  as  a  bar  to  tlie  further  prosecution  of  the  action,  and 
does  not  aver  that  the  tender  included  the  accrued  costs. 

The  cross-complaint  to  which  it  is  addressed  proceeds  upon 
the  theory  that  the  appellant  had  the  right  to  the  remedy 
provided  by  section  6496,  R.  S.  1881.  In  this  he  was  mis- 
taken. The  remedy  provided  by  that  section  belongs  to 
those  only  who  hold  tax-deeds.  As  the  appellant  had  no 
deed,  he  was  entitled  to  nothing  more  than  to  be   protected 
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in  the  lieu  trausferred  to  him  by  the  State  at  the  time  of  his 
purchase  at  tax-sale.     Beed  v.  Earhart,  88  Ind.  159. 

As  the  cross-complaint  was  bad,  it  is  unnecessary  to  inquire 
into  the  suflBciency  of  the  answer,  as  a  bad  answer  is  good 
enough  for  a  bad  complaint. 

We  do  not  think  the  court  erred  in  its  conclusion  of  law 
on  the  facts  found. 

While  the  tax  sale  was  sufficient  to  transfer  to  the  appel- 
lant the  lien  of  the  State  for  taxes,  it  was  not,  under  the  facts 
found  by  the  court,  sufficient  to  transfer  the  title  to  the  land. 
The  amount  tendered  and  brought  into  court  exceeded  the 
sum  due  to  the  appellant.  There  is  no  finding  that  at  the 
time  of  the  tender  there  was  any  costs  due  from  the  appel- 
lees to  the  appellant,  or  that  the  appellant  had  incurred  any 
liability  for  costs  which  could  have  been  adjudged  against  the 
appellees,  or  either  of  them. 

As  no  bill  of  exceptions  was  filed,  no  question  arises  as  to 
the  action  of  the  court  in  striking  out  the  appellant^s  cross- 
complaint  as  to  Phillips.  State,  ex  reL,  v.  Ki^ug,  82  Ind.  58  ; 
Rhine  v.  Morris,  96  Ind.  81 ;  Stanton  v.  State,  ex  reL,  74  Ind. 
503. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

McBride,  J.,  took  no  part  in  the  decision  of  this  cause. 
Filed  April  26,  1891. 


^^— 


No.  14,987. 

Eller  et  al.  v,  Evans  et  al. 

PAKTmoN. — Decree, — Collateral  Attack. — Tlio  owner  in  fee  of  certain  real 
estate  died  intestate,  leaving  a  widow  and  children.  In  1855,  in  a  suit 
for  partition  of  the  land,  brought  by  certain  of  the  chihlren  against  the 
widow  and  the  remaining  children,  the  common  pleas  court  appointed 
commissioners  to  make  partition,  and  upon  their  report  that  they  had 
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assigned  to  the  widow  for  her  dower  thirty-eight  acres  of  the  land,  but 
were  unable  to  partition  the  remainder  among  the  children,  ordered  the 
sale  of  the  entire  tract,  subject  to  the  widow's  dower.  Upon  the  death 
of  the  widow,  in  1888,  the  plaintiffs,  heirs  of  the  intestate,  sued  for  par- 
tition of  the  thirty-eight- acre  tract  sold  subject  to  the  widow's  dower, 
claiming  that  the  commissioner's  sale  ordered  by  the  court  was  void. 

Held,  that  the  court  having  jurisdiction  both  of  the  subject-matter  and  of 
the  parties,  the  order  of  sale  was  not  void,  and  can  not  be  collaterally 
attacked. 

Same. — Aequieacence. — Estoppel. — The  plaintiffs,  having  acquiesced  in  the 
order  of  sale  more  than  thirty  years,  and  having  received  and  retained 
the  purcliase  money  paid  for  it,  are  estopped  from  now  claiming  any 
interest  in  the  land  as  against  the  purchaser  at  the  sale,  and  those  claim- 
ing under  them. 

From  the  Warren  Circuit  Court. 

.    ir.  i.  Rabourti,  J.  W.  Sutton  and  W.  P.  Rhodes,  for  ap- 
pellants. * 

J.  McCabe  and  E,  F.  3IcGabe,  for  appellees. 

McBride,  J. — This  was  a  suit  by  the  appellants  for  parti- 
tion of  thirty-eight  acres  of  land  in  Warren  county. 

Leonard  Eller  died  in  Warren  county  intestate,  May  23d 
1850,  the  owner  in  fee  of  certain  lands  in  that  county,  in- 
cluding the  land  in  controversy.  He  left  surviving  him  a 
widow  and  eight  children.  At  the  October,  1855,  term  of 
the  common  pleas  court  of  that  county,  certain  of  said  chil- 
dren brought  suit  against  all  the  remaining  children  and  said 
widow  for  partition  of  said  land. 

An  interlocutory  decree  was  rendered  awarding  partition, 
adjudging  that  said  children  each  owned  in  fee  the  undivided 
one-eighth  of  said  land,  and  that  said  widow  was  entitled  to 
dower  therein.  The  court  thereupon  appointed  commission- 
ers to  make  partition,  who  thereafter  reported  to  the  court 
that  they  had  assigned  to  the  widow  for  her  dower  the  thirty 
eight  acres  of  land  now  in  controversy,  but  that  they  were 
unable  to  make  partition  of  said  land  between  said  children. 

The  court  then  ordered  that  the  entire  tract  of  land  of  which 
said  Leonard  Eller  died  seized  be  sold,  subject  to  the  dower 
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thus  assigned.  A  commissioner  appointed  by  the  court  made 
the  sale  accordingly. 

The  widow  died  in  March,  1888,  and  this  suit  is  brought 
by  certain  of  the  heirs  of  Leonard  Eller  against  the  re- 
maining heirs,  and  also  against  those  who  claim  through  the 
said  commissioner's  sale. 

The  heirs  of  Leonard  Eller  claim  that  the  order  of  the 
common  pleas  court,  directing  the  sale  of  the  fee  in  said  land, 
was  void  in  so  far  as  it  directed  the  sale  of  the  thirty-eight 
acres  in  which  dower  had  been  assigned ;  that  the  commis- 
sioner's deed  conveyed  no  title  to  that  portion  of  the  land, 
and  that  they  became  entitled  to  the  possession  of  the  same 
at  the  death  of  the  widow.  They  seek  to  have  the  thirty- 
eight  acres  partitioned  among  themselves,  and  ask  to  have 
their  title  thereto  quieted  as  against  those  claiming  title  un- 
der the  purchasers  at  the  con^missioner's  sale. 

The  foregoing  facts  all  being  shown  by  the  complaint,  the 
circuit  court  sustained  a  den^urrer  to  it,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  caiise  of  action. 

The  common  pleas  court  had  jurisdiction  of  actions  for 
the  partition  of  real  estate.     2  G.  &  H.,  p.  20,  section  5. 

The  complaint  shows  that  in  the  partition  suit  brought  in 
the  common  pleas  court  of  Warren  county,  in  October,  1855, 
said  widow  and  all  of  said  heirs  were  parties.  The  court 
therefore  had  jurisdiction  both  of  the  subject-matter  and 
of  the  parties.  It  had  the  power,  under  the  statute,  not 
only  to  make  partition,  but  to  direct  the  sale  of  the  land 
when  it  was  shown  by  the  report  of  the  commissioners  that 
it  could  not  be  divided  without  injury. 

It  can  not  be  said  that  in  making  the  order  to  sell,  the  court 
directed  the  sale  of  any  greater  interest  than  the  parties 
owned,  for  at  the  time  the  children  owned  the  fee  in  all  the 
land,  including  that  assigned  as  dower. 

The  death  of  the  widow,  while  it  would  give  them  the 
right  of  possession,  would  not  operate  to  give  them  any  ad- 
ditional title.     The  order  directing  the  sale  of  the  fee  in  all 
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the  land,  directed  the  sale  of  nothing  but  that  which  they 
then  owned.  We  need  not  inquire  or  decide  whether  the 
order  to  sell  the  fee  in  that  part  assigned  as  dower  was  or 
was  not  erroneous.  Being  made  by  a  court  having  jurisdic- 
tion both  of  the  subject-matter  and  of  the  parties,  and  op- 
erating only  upon  rights  which  they  then  actually  owned 
and  had  submitted  to  the  court  for  its  adjudication,  it  was 
not  void,  and  can  not  be  attacked  collaterally.  This  propo- 
sition is  so  well  settled  by  authority  that  we  deem  it  unnec- 
essary to  cite  authorities  further  than  to  refer  to  the  recent 
It 

case  of  Isbell  v.  Stewart,  125  Ind.  112,  as  bearing  upon  the 
question  here  involved.  If  the  parties  wished  to  attack  the 
order  made  by  the  court  the  attack  should  have  been  direct, 
by  motion  for  a  new  trial  and  by  appeal. 

This  necessarily  leads  to  an  affirmance  of  the  judgment. 
It  might,  however,  well  be  affirmed  upon  other  grounds.  It 
will  be  presumed  that  the  partition  proceedings  in  the  com- 
mon pleas  court  were  regular,  and  pursued  the  usual  course, 
nothing  to  the  contrary  being  averred  in  the  complaint. 

It  will,  therefore,  be  presumed  that  the  sale  by  the  com- 
missioner, in  1855,  was  followed  by  the  distribution  among 
the  owners  of  the  fee  of  the  purchase-money.  Appellants, 
therefore,  more  than  thirty  years  ago,  not  only  acquiesced  in 
the  order  for  the  sale  of  the  land,  but  received  and  presuma- 
bly retained  and  still  retain  the  purchase-money  paid  for  it. 
This  is  sufficient  to  effectually  estop  them  from  now  claim- 
ing any  interest  in  the  land  as  against  the  purchaser  at  that 
sale  and  those  claiming  under  him. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  25, 1891. 
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No.  16,040. 

Joslyn  v.  The  State. 

m  i6o| 

di5S  9k\  Criminal  Law. —  Larceny. —  Information.  —  DuplicUy.  — An  information 
charging  in  one  count  the  larceny  of  two  distinct  articles  of  personal 
property  belonging  to  different  persons,  without  alleging  that  the  prop- 
erty of  the  two  owners  was  stolen  at  the  same  time  and  by  the  same  act, 
is  bad  for  duplicity. 

From  the  Allen  Circuit  Court. 

8.  M.  Hench,  for  appelJant. 

A.  G.  Smith,  Attorney  General,  and  J,  M,  Robinson^  Pros- 
ecuting  Attorney,  for  the  State. 

Elliott,  J.^-The  information  charges,  in  one  count,  that 
**  the  appellant  feloniously  did  steal,  take  and  carry  away  one 
cutter  bar  of  the  value  of  ten  dollars,  and  two  hundred 
pounds  of  iron  of  the  value  of  five  cents  per  pound,  of  the 
personal  property  of 'James  Gunnison,  and  one  cutter  bar  of 
the  value  often  dollars,  and  two  hundred  pounds  of  iron  of- 
the  value  of  ifive  cents  per  pound,  the  personal  property  of 
James  Parham." 

If*  the  count  of  the  information  from  which  we  have 
quoted  is  double,  it  is  bad  for  duplicity.  The  rule  is  well 
settled  that  duplicity  is  fatal  upon  a  motion  to  quash.  Sie- 
bertv.  State,  95  Ind.  471  (475) ;  Steioart  v.  State,  111  Ind.  554 
(556);  Fahneatock  v.  State,  102  Ind.  156;  State  v.  Weil,  89 
Ind.  286  ;  Knopf  v.  State,  84  Ind.  316. 

Whether  the  pleading  is  double  or  not  depends  upon 
whether  stealing  the  property  of  two  different  persons  is 
prima  facie  one  offence,  or  is  two  distinct  offences.  We  do 
not  here  controvert  the  doctrine  that  there  may  be  cases 
where  the  larceny  of  the  property  belonging  to  different  per- 
sons may  constitute  a  single  offence,  as,  for  instance,  where 
it  is  all  in  one  bundle  or  in  one  package,  for  it  is  unneces- 
sary to  do  so,  inasmuch  as  in  such  a  case  there  is  a  single 
and  indivisible  act,  and  it  may  be  a  single  crime.     State  v. 
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Ndson,  29  Me.  329 ;  1  Hale  P.  C.  531 ;  Glem  v.  State,  42 
Ind.  420;  Ben  v.  State,  22  Ala.  9.  If  the  information 
alleged  that  the  property  of  the  two  owners  was  stolen  at  the 
same  time  and  by  the  same  act,  so  that  it  could  be  aiBrmed 
that  there  was  a  single  larceny,  we  should  perhaps  be  able 
to  sustain  the  information.  But  the  difficulty  that  arises 
can  not  be  solved  by  assuming  that  there  was  a  single  act, 
unless,  as  a?  matter  of  law,  it  can  be  adjudged  that  the 
larceny  of  property  belonging  to  different  owners,  com- 
mitted on  the  same  day,  constitutes  a  single  crime,  for  there 
are  no  facts  alleged  tending  to  show  that  there  was  one  in- 
divisible offence.  As  there  is  only  a  single  count,  we  are 
required  to  decide  whether  the  larceny  of  property  belong- 
ing to  two  different  jiersons  can,  as  matter  of  law,  be  con- 
sidered to  constitute  one  offence,  for  no  more  than  one  offence 
oan  be  properly  charged  in  one  count  of  an  indictment  or 
information,  although  different  offences  may  be  charged  in 
different  counts. 

It  is  well  known  that  every  larcenous  taking  is  a  trespass 
against  the  owner.  An  essential  element  of  the  crime  of 
larceny  is  trespass,  although  the  trespass  may  bo  constructive 
and  not  actual.  Assuming,  as  we  must,  that  the  element  of 
trespass  is  essential  to  the  crime  of  larceny,  we  must  ascer- 
tain what  the  implication  is  where  it  is  charged  that  there 
was  a  trespass  against  two  or  more  persons.  It  seems  clear 
to  us  that  the  implication  is  that  the  trespasses  were  sep- 
arate and  distinct.  If  Gunnison  had  sued  the  appellant  for 
the  trespass,  and  had  alleged  that  the  appellant  carried  away 
his,  Gunnison^s,  property  and  that  of  Parham  also,  we  sup- 
pose it  to  be  plain  that  Gunnison  could  not  recover  the  value 
of  Parham^s  property,  for  the  implication  would  be  that 
there  were  distinct  causes  of  action.  If  this  is  the  implica- 
tion, then  the  information  is  double.  We  can  perceive  no 
escape  from  this  conclusion.  We  can  not  infer,  for  the 
sake  ofupholding  a  conviction  of  a  crime,  that  what  would 
Vol.  128.— 11 
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ordiuarily  be  regarded  as  two  distiuct  tre&>passes^  is^  in  fact, 
only  one.  The  authorities  require  the  conclusion  we  have 
suggested.  In  the  case  of  Phillips  v.  StatCy  85  Tenn.  551, 
the  goods  belonged  to  different  persons,  but  were  taken  on 
the  same  night  from  the  same  room,  aud  it  was  held  that 
there  were  two  distinct  offences.  In  speaking  of  the  tres- 
pass to  the  different  owners  it  was  Said :  *^  The  wrong  to 
one  of  them  was  no  wrong  to  the  other;  and  if  .the  wrong  to 
each  was  not  a  complete  crime  within  itself,  there  is  no  wrong 
at  all,  because  two  acts  involving  the  distiuct  rights  aud 
property  of  different  individuals  can  not  be  coupled  in  order 
to  constitute  one  offence  against  the  law."  Possibly  the 
language  used  is  a  little  too  broad  ;  but  restricting  it  to  due 
bounds,  nevertheless,  the  principle  declared  decides  the  case 
against  the  State.  Suppose,  for  the  sake  of  illustration,  that 
the  appellant  had  been  convicted  of  stealing  Gunnison's  prop- 
erty, and  was  subsequently  indicted  for  stealing  Parham's 
property,  would  the  conviction  be  prima  facie  a  bar  to  the 
second  prosecution  ?  To  our  minds  it  is  clear  that  it  would 
not  be,  although  it  is  possible  that  if  it  appeared  that  the 
property  of  both  owners  was  stolen  in  a  single  and  indivisi- 
ble act,  the  first  conviction  would  bar  further  prosecution. 
If  the  first  prosecution  would  not  be  a  bar,  and  we  -think  it 
would  not  be,  it  must  be  for  the  reason  thsit  prima  facie  there 
are  two  offences. 

Resuming  our  consideration  of  the  authorities,  we  quote 
from  the  case  of  Morton  v.  SiatCj  1  Lea  (Tenn.),  498,  the  fol- 
lowing :  *'  Every  larceny  includes  a  trespass  to  the  person  or 
property  of  the  owner  of  the  thing  stolen.  A  larceny  of  the 
property  of  O'Brien  was  no  trespass  to  the  person  or  property 
of  Corbitt,  and  vice  versa,'^  In  the  case  of  State  v.  77mr«- 
ton,  2  McMullan  (S.  C),  382,  it  was  held  that  taking  cotton 
belonging  to  three  persons  constituted  three  distinct  offences. 
The  doctrine  is  carried  much  further — possibly  too  far — in 
Commonwealth  v.  Andr^ews,  2  Mass.  409,  for  it  was  there  held 
that  the  offences  were  distinct,  although  there  was  a  single 
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act.  But  well-reasoned  cases  in  California  go  to  the  same 
length.  People  v.  Alibez, 'id  C&l.  452;  People  y,  WassoUy  6q 
Cal.  138;  People  v.  Yoakum,  53  Cal.  566.  The  common  law 
rule  as  stated  in  Nelson  v.  State,  8  N.  H.  163,  is  this  :  **  If 
one  steal  at  the  same  time  the  goods  of  A.  and  also  other  goods 
of  B.,  there  are  two  distinct  larcenies.  8  East  Crown  Law, 
521."  Some  of  the  cases  say  that  the  rule  is  that  "the 
plea  of  autre  fois  acquit  or  convict  is  sufficient,  whenever 
the  proof  shows  the  second  case  to  be  the  same  transaction 
with  the  first.''  Gopenhaven  v.  State,  14  Ga.  8 ;  Holt  v.  State, 
38  Ga.  187.  Without  going  into  an  examination  of  the  de- 
cisions of  other  courts  in  detail,  we  cite,  as  sustaining  the 
doctrine  that  unless  the  transaction  is  indivisible  and  the 
same  the  ofiFences  are  distinct,  Vaughan  v.  Commonwealth, 
2  Va.  Cases,  273;  Teat  v.  State,  53  Miss.  439;  Burns  v. 
People,  1  Parker  Crim.  C.  182 ;  People  v.  Saunders,  4 
Parker  Crim.  C.  196  ;  Regina  v.  Morris,  10  Cox  C.  C.  480. 

It  is  difficult  to  reconcile  the  doctrine  of  our  later  cases 
with  that  asserted  in  Clem  v.  State,  supra,  but  it  is  not  im- 
portant that  we  should  attempt  to  do  so  in  this  instance,  nor 
is  it  necessary  to  determine  which  is  the  better  doctrine,  for, 
assuming  that  the  doctrine  of  Clem  v.  State,  supra,  is  sound, 
it  in  no  wise  impeaches  our  conclusion;  for  it  is  there  held 
that  the  crime  must  be  the  product  of  one  and  the  same  act, 
and,  conceding  this,  the  information  before  us  is  bad. 

In  the  case  of  Staie  v.  Elder,  65  Ind.  282,  it  was  sai<l : 
**  When  the  same  facts  constitute  two  or  more  offences, 
wherein  the  lesser  offence  is  not  necessarily  involved  in  the 
greater,  and  when  the  facts  necessary  to  convict  on  a  second 
prosecution  would  not  necessarily  have  convicted  on  the  first, 
then  the  first  prosecution  to  a  final  judgment  will  not  be  a 
bar  to  the  second,  although  the  offcMicos  were  both  committed 
at  the  same  time  and  by  the  same  act.''  Much  to  the  same 
effect  is  the  reasoning  in  State  v.  Hatfahongh,  66  Ind.  223, 
and  Siebert  v.  State,  sapra.  See,  also,  Davidson  v.  State,  99 
Ind.  366. 
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We  know  that  there  are  decisions  hostile  to  the  conclusion 
we  here  assert,  but  we  are  satisfied  that  our  conclusion  is 
right  on  principle,  and  sustained  by  the  decided  weight  of 
authority. 

It  may  not  be  amiss  to  say  that  we  intimate  no  opinion  as 
to  what  the  rule  should  be  upon  a  motion  in  arrest,  for  here 
the  attack  was  made  upon  the  information  promptly,  and  the 
State  had  ample  time  and  opportunity  to  cure  the  error. 

Judgment  reversed. 

Filed  April  29, 1891. 
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No.  15,662. 

Bingham  et  al.  v.  Walk  et  al. 

Attorney  and  Client.  —  Privileged  Communic(Uiorvi, — Communications 
made  by  an  agent  of  the  client  to  his  attorney  concerning  the  client's 
business  are  not  privileged  communications  as  between  the  agent  and  the 
attorney,  and,  with  the  client's  consent,  the  attorney  may  testify  to  them. 

EviDENCB. — Res  Gestae. — Where  the  question  at  issue  is  whether  the  hus- 
band or  the  wife  was  a  member  of  a  partnership,  conversations  between 
the  wife  and  a  member  of  the  partnership  relating  to  the  management 
of  the  business  are  admissible  as  part  of  the  res  gestae. 

Supreme  CotrRT. — C&nfiicHng  Evidence, — Where  the  evidence  is  conflicting 
the  Supreme  Court  will  not  pass  upon  its  sufficiency. 

Practice. — Appeal. — Sufficiency  of  Complaint. — Where  some  of  the  defend- 
ants file  a  cross-complaint  alleging  the  same  facts  alleged  in  the  com- 
plaint, and  asking  the  same  relief,  they  can  not  upon  appealing  from 
a  judgment  in  favor  of  the  other  defendants  question  the  sufficiency  of 
the  complaint. 

Same. — Where  evidence  is  objected  to  on  the  ground  of  its  incompetency 
and  immateriality,  an  objection  can  not  be  made  on  appeal  on  account 
of  the  incompetency  of  the  witness 

SAtnE.— Objections  to  Evidence. — Only  such  objections  to  the  admission  of 
evidence  as  are  made  in  the  court  below  will  be  considered  on  appeal. 

New  Trial. — Surprise. — Tei^limony  of  Adverse  Party's  Witness. — It  is  no 
cause  for  a  new  trial  that  the  unsuccessful  party  was  surprised  by  the 
testimony  of  a  witness  called  by  his  adversary. 
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8ahe. — Motion, — Counter- Affidavits. —  Counter-affidavits  controverting  the 
facts  contained  in  affidavits  filed  in  support  of  a  motion  for  a  new  trial 
may  be  received. 

From  the  Marion  Circuit  Court. 

F,  Knefler  and  J.  8.  BerryhiUj  for  appellants. 
W,  W.  Herod  and  W.  P.  Herod,  for  appellees. 

MiLLEB,  J. — This  case  was  brought  by  Henry  H.  Mc- 
Gaffey,  as  administrator  of  the  estate  of  Wheelock  P.  Bing- 
ham, deceased,  against  Julia  C.  Walk,  Harriet  A.  Bingham, 
widow,  and  George  M.  Bingham  and  others,  children  of 
Wheelock  P.  Bingham,  to  determine  the  right  of  property 
of  a  jewelry  store  in  the  city  of  Indianapolis. 

The  complaint  avers  that  the  defendant  Walk  and  the 
decedent  were  equal  partners  in  the  jewelry  store,  which  was 
of  the  value  of  more  than  thirty  thousand  dollars;  that,  af- 
ter his  appointment  and  qualification,  the  administrator 
called  upon  the  defendant  Walk  and  demanded  of  him  an 
accounting  of  the  partnership  and  firm  aflairs ;  that,  upon 
such  demand,  the  defendant  Walk  refused  to  account  or 
to  settle  the  business  of  the  firm  as  surviving  partner,  as- 
serting that  Wheelock  P.  Bingham  was  not,  at  the  time  of 
his  death,  and  never  had  been,  his  partner  in  said  business ; 
that  the  estate  of  the  deceased  had  no  interest  in  the  assets 
of  the  firm,  but  that  the  defendant  Harriet  A.  Bingham 
was,  and  always  had  been,  his  partner  in  business. 

The  defendants  Walk  and  Hattie  A.  Bingham  answered 
jointly,  by  a  general  denial  of  the  complaint,  and,  in  a  sec- 
ond paragraph,  alleged  that  they  were,  and  always  had  been, 
partners,  composing  the  firm  of  "  Bingham  &  Walk,"  and 
Wheelock  P.  Bingham  was  not  a  partner  in  the  firm,  and 
had  no  interest  therein. 

The  appellants  George  M.  Bingham  and  other  children 
of  Wheelock  P.  Bingham  filed  a  general  denial  to  the  com- 
plaint, and  also  a  cross-action  against  Walk  and  Harriet  A. 
Bingham,  charging  that  their  father  was  a  full  partner  in 
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the  business  with  Walk ;  that  he  refused  to  settle  as  a  sur- 
viviug  partner,  and  asking  for  the  appointment  of  a  re- 
ceiver to  wind  up  the  business  of  the  firm  and  distribute  the 
proceeds  according  to  law. 

The  cause  was  submitted  to  the  court  for  trial  upon  the 
complaint  and  cross-actions,  and  resulted  in  a  finding  and 
judgment  for  the  appellees  Walk  and  Harriet  A.  Bingham. 

The  administrator  of  Wheelock  P.  Bingham  refuses  to 
join  in  this  appeal. 

The  sufficiency  of  the  complaint  is  challenged  by  an  as- 
signment of  error  in  this  court;  the  objection  being  made 
that  it  does  not  show  that  Wheelock  P.  Bingham  was  in- 
debted at  the  time  of  his  death,  so  as  to  require  any  portion 
of  the  assets  of  the  partnership  to  be  applied  to  their  liqui- 
dation, and  that  therefore  the  administrator  was  not  an  in- 
terested party  within  the  meaning  of  section  6050,  R.  S. 
1881. 

The  administrator  and  the  children  of  the  deceased  were 
not,  in  interest,  adverse  parties. 

In  their  pleadings  they  allege,  substantially,  the  same  facts 
and  ask  the  same  relief.  They  were  alike  unsuccessful  in 
the  litigation. 

The  appellees  were  their  adversaries,  and,  as  between  them, 
the  litigation  was  upon  their  cross-actions.  We  could  not 
reverse  a  judgment  in  favor  of  the  appellees  because  some 
of  the  pleadings  of  their  adversaries  are  insufficient.  We  do 
not,  therefore,  pass  upon  the  sufficiency  of  the  complaint  as 
a  cause  of  action. 

One  of  the  causes  for  a  new  trial,  the  overruling  of  which 
is  assigned  as  error,  was  the  alleged  insufficiency  of  the  evi- 
dence to  sustain  the  finding  of  the  court.  The  other  cause 
relates  to  the  admission  of  evidence  over  the  objection  of 
the  appellants. 

The  evidence,  as  it  comes  to  us  in  the  record,  is  very  con- 
flicting, and  we  can  not,  therefore,  under  the  well  established 
rules  of  this  court,  pass  upon  its  sufficiency. 
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A  correct  understanding  of  the  ruling  of  the  court  upon 
the  admission  of  evidence  can  not  be  had  without  a  review 
of  portions  of  the  testimony  introduced. 

The  evidence  showed,  without  contradiction,  the  follow- 
ing facts : 

That  W.  P.  Biugham  was  a  practical  jeweler  of  large  ac- 
quaintance, who  had  been  unfortunate  in  business,  and  in  the 
year  1877  had  been  adjudged  a  bankrupt;  that  prior  to  re- 
ceiving his  discharge  as  a  bankrupt,  a  partnership  was  formed 
under  the  firm  name  of  Bingham,  Walk  &  May  hew,  for  the 
purchase  of  a  stock  of  jewelry  ;  that  the  appellee  Julius  C. 
Walk  and  one  James  N.  Mayhew  were  two  of  the  members 
of  the  firm.  A  stock  of  jewelry  was  purchased  at  the  price 
of  $16,187,  of  which  $8,500  was  paid  in  cash  at  the  time  of 
the  purchase,  and  notes  given  for  the  residue,  which  were 
afterwards  paid  out  of  the  earnings  of  the  business;  that  this 
sum  of  $8,500  was  made  up  as  follows :  Walk  borrowed  for 
himself  and  Bingham  the  sum  of  $3,000,  being  $1,500  for 
each  ;  Mayhew,  who  had  negotiated  the  trade,  put  in  $5,- 
500,  but  was  to,  and  afterwards  did,  draw  out  $1,000  of  that 
sum ;  that  shortly  before  the  formation  of  the  partnership 
Wheelock  P.  Bingham  married  the  appellee  Mrs.  Bingham, 
she  being  his  second  wife,  and  being  worth  several  thousand 
dollars  in  her  own  right;  that  the  appellants  are  the  chil- 
dren of  Bingham  by  a  former  wife;  that  the  money  bor- 
rowed by  Walk  was  loaned  upon  security  furnished  by  him, 
without  assistance  from  either  Bingham  or  his  wife  ;  that 
prior  to  the  purchase  of  the  stock  of  jewelry,  Mrs.  Bingham 
made  an  attempt  to  borrow  money  upon  some  collateral  she 
held,  but  was  unsuccessful,  and,  so  far  as  the  evidence  shows, 
paid  nothing  into  the  firm,  but  that  afterwards  she  paid  $600 
on  the  $1,500  note  executed  by  her  husband  for  the  money 
that  formed  part  of  the  cash  payment  for  the  stock  ;  that  for 
a  part  of  the  deferred  payment  on  the  stock  of  goods,  a  note 
for  $2,000  was  signed  by  W.  P.  Bingham,  Walk  and  Mayhew 
individually,  and  the  payment  of  the  same  secured  by  a  mort- 
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gage  on  the  individual  property  of  Mayhew.  The  business 
was  profitable  from  the  starts  all  goods  being  paid  for  as  pur- 
chased, and  the  notes  executed  in  the  purchase  of  the  stock 
paid  at  .or  before  they  matured ;  that  by  agreement  each 
member  of  the  firm  drew  out  as  salary  $25  per  week,  which 
was  afterwards  increased  to  $35  and  then  to  $50 ;  that  about 
five  years  after  the  formation  of  the  partnership  Bingham 
and  Walk  purchased  of  Mayhew  his  third  interest  in  the 
firm  for  $18,000,  paying  him  in  cash  $12,000  and  executing 
a  note  for  $6,000,  due  three  years  after  date,  signed  by  W. 
P.  Bingham  and  Julius  C.  Walk,  and  secured  by  a  second 
mortgage  on  the  separate  real  estate  of  Mrs.  Bingham  ;  that 
the  name  of  W.  P.  Bingham  was  given-  as  the  member  of  the 
firm  on  the  business  cards  of  Bingham,  Walk  &  Mayhew, 
also  on  their  letter-heads  and  bills ;  that  he  was  also  given  as 
a  member  of  the  firms  of  Bingham,  Walk  &  Mayhew,  and 
of  Bingham  &  Walk,  in  the  city  directory  each  year  during 
the  existence  of  these  firms ;  that  upon  the  dissolution  of  the 
firm  of  Bingham,  Walk  &  Mayhew,  caused  by  the  retirement 
of  Mayhew,  the  notice  of  dissolution  published  in  the  daily 
papers  were  signed  by  W.  P.  Bingham,  as  a  member  of  the 
firm;  that  Bingham  was  the  principal  manager  in  the  busi- 
ness of  both  firms,  made  most  of  the  purchases  of  goods,  and 
had  charge  of  the  books ;  that  the  salary  account  of  the 
Bingham  member  of  the  firms  was  kept  in  the  name  of  W, 
P.  Bingcham  on  the  firm  books;  that  during  a  portion  of  the 
time  a  small  account  was  kept  with  Mrs.  Bingham,  and  in 
her  name,  consisting  mostly  in  charges  for  goods  purchased 
by  her  in  the  store ;  that  the  administrator  of  the  estate  was 
selected  by  Walk  and  Mrs.  Bingham,  who  renounced  her 
right  to  administer  in  his  favor. 

The  evidence  about  which  there  was  a  conflict,  was  in  the 
testimony  of  Mayhew,  who  testified  that  Wheelock  P.  Bing- 
ham was  a  partner  while  he  was  a  member  of  the  firm,  and 
that  Mrs.  Bingham  had  nothing  to  do  with  the  partnership. 
Also,  in   the   testimony  of  Albert  G.  Orens,  who  kept  the 
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books  of  the  firm  until  the  death  of  BiDgham^  who  corrobor- 
ated Mayhew  on  the  one  side ;  and  the  evidence  of  Walk 
and  Mrs.  Bingham  on  the  other,  who  testified  that  Bingham 
never  had  any  interest  in  the  business,  but  acted  throughout 
as  a  manager  of  Mrs.  Bingham's  interests  therein ;  that  his 
name  was  used  in  the  firm  upon  the  supposition  that  it  would^ 
on  account  of  his  wide  acquaintance,  help  the  business. 

They  were  corroborated  by  the  testimony  of  Charles  A. 
Shotwell,  who  testified  to  having  heard  Mr.  and  Mrs.  Bing- 
ham talk  of  their  business  relations  ;  and  to  some  extent  by 
the  evidence  of  R.  H.  Bingham,  a  brother  of  the  decea.sed^ 
who  testified  that  his  brother  told  him  on  several  occasions 
that  Mrs.  Bingham  was  the  Bingham  of  the  firm ;  that  she 
furnished  the  money  that  went  into  the  partnership  on  the 
Bingham  account,  and  that  he,  Bingham,  was  not  worth  a 
dollar. 

It  also  appeared,  without  dispute,  that  at  the  inception  of 
the  partnership  of  Bingham,  Walk  &  May  hew,  articles  of 
co-partnership  were  drawn  up  and  kept  for  many  years  in 
the  safe,  but  were  never  signed.  They  had  disappeared  some 
time  prior  to  the  trial,  but  it  does  not  appear  just  when,  or 
what  became  of  them.  The  evidence  on  the  subject  all  tends 
to  show  that  they  were  drawn  up  by  some  member  of  the 
firm  of  Rooker  &  Norton.  This  agreement,  if  it  could  have 
been  found,  would  have  furnished  important,  if  not  controll- 
ing, evidence  upon  the  question  in  dispute ;  and,  in  the  ab- 
sence of  the  writing,  it  was  of  the  utmost  importance  to 
ascertain  which  one  of  the  Binghams  was  therein  designated 
as  a  member  of  the  firm.  Upon  this  subject  Mayhew  testi- 
fied that  W.  P.  Binghaqfi  was  the  party  named,  and  Walk 
was  equally  positive  that  it  was  Mrs.  Bingham. 

The  last  witness  placed  upon  the  stand,  by  the  appellees, 
was  Judge  Norton,  fornjerly  a  member  of  the  firm  of  Rooker 
&  Norton,  who  during  the  course  of  his  examination  testi- 
fied as  follows : 

"  Q.   You  may  state.  Judge  Norton,  whether  Mrs.  Bingham 
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and  Mr.  Walk  and  Mr.  Mayhew  called  upon  the  firm  of 
Erooker  &  Norton  to  have  articles  of  co-partnership  pre- 
pared? A.  I  do  not  think  that  our  firm^  or  any  firm  that 
I  was  connected  with,  drew  any  articles  of  partnership  for 
these  parties.  I  think  whatever  was  done  was  done  for 
Mr.  Bingham  when  he  was  a  client  of  ours.  I  think  there 
was  an  article  of  co-partnership  drawn  for  Mrs.  Bingham  at 
Mr.  Bingham's  request. 

"  Q.  State  who  were  named  in  those  articles  as  partners? 
(The  court:  ^ Did. you  see  the  instrument  yourself?'  The 
witness  :  *  I  think  I  did.')  A.  Mrs.  Bingham,  Mr.  Walk 
and  Mr.  Mayhew. 

"Q.  What  was  the  style  of  the  firm?  A.  Bingham, 
Walk  &  Mayhew. 

•^  Q.  Who  did  Mr.  Bingham  pretend  to  represent  in  hav- 
ing those  articles  drawn,  and  in  the  management  of  the  busi- 
ness created  by  the  partnership?  A.  My  memory  is  that 
this  was  done  for  Mr.  Bingham  himself,  and  on  that  ground 
I  decline  to  say  anything  about  it,  unless  the  court  requires 
me  to.  I  think  all  the  work  was  done  for  Mr.  Bingham 
himself.  He  was  a  client  of  ours,  all  the  talk  was  with  Mr. 
Bingham." 

At  this  point  the  court  entered  into  an  examination  of  the 
witness  with  reference  to  his  competency  to  testify,  during 
the  course  of  which  the  witness  said  that  Mr.  Bingham  came 
alone ;  that  they  had  been  his  attorneys  in  the  bankruptcy 
proceedings,  and  after  that  was  through  this  arrangement 
came  up,  and  he,  Bingham,  had  prepared  whatever  was  pre- 
pared, and  that  he  paid  for  it. 

After  this  examination,  the  witness,  over  the  objection  of 
the  appellants,  testified  that  Mrs.  Bingham  was  named  in  the 
article  as  one  of  the  partners  in  the  firm  of  Bingham,  Walk  & 
Mayhew,  a^id  that  it  was  therein  provided  that  W.  P.  Bing- 
ham should  represent  her  interest,  but  that  he  was  to  have 
no  monied  interest  in  the  firm  on  his  own  account. 

We  are  urgently  called  upon  to  reverse  this  cause  because 
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of  the  admission  of  this  evidence.  We  have  given  this  ques- 
tion a  careful  examination  and  have  arrived  at  the  conclusion 
that  the  court  did  not  err  in  its  admission. 

It  is  provided  by  statute,  section  497,  R.  S.  1881,  "The 
following  persons  shall  not  be  competent  witnesses : 

^^  Third,  Attorneys,  as  to  confidential  communications 
made  to  them  in  the  course  of  their  professional  business, 
and  as  to  advice  given  in  such  cases." 

This  is  substantially  a  re-enactment  of  the  provisions  of  the 
common  law,  and  should  be  examined  in  the  light  of  the 
common  law  authorities. 

When  the  witness  was  placed  upon  the  stand  the  pre- 
sumption is  that  he  was  called  upon  to  tell  the  whole  truth. 
The  burden  was  upon  the  party  who  sought  to  have  a  por- 
tion of  his  testimony  suppressed  because  they  were  privileged 
communications,  to  show  such  incompetency.  The  fact  that 
would  make  his  statements  incompetent  must  be  proved. 
The  only  way  this  could  be  done  was  by  an  examination  of 
the  witness  himself,  which  was  done.  In  order  to  make  the 
witness  incompetent  it  was  necessary  to  show  that  the  rela- 
tion of  attornev  and  client  existed  between  him  and  W.  P. 
Bingham,  and  that  the  communication  was  made  by  the 
client  for  the  purpose  of  obtaining  counsel,  advice  or  direc- 
tion in  regard  to  his  legal  rights.  The  facts  elicited  by 
the  examination  show  that  the  conference  related  to  the 
legal  rights  and  business  of  Harriet  A.  Bingham,  rather  than 
that  of  her  husband. 

The  relation  of  attorney  and  client  existed  between  her 
and  the  witness,  rather  than  between  her  agent  and  the  wit- 
ness. It  is  not  necessary  that  a  party  shall  be  bodily  pres- 
ent in  the  office  of  an  attorney  in  order  to  employ  him.  An 
attorney  may  be  employed  by  agent,  and  all  consultations 
carried  on  between  the  attorney  and  client  through  such 
agent.  Mrs.  Bingham  could,  if  she  desired,  have  objected 
to  the  competency  of  the  witness,  and  insisted  that  all  com- 
munication between  her  and  her  attorney  was  privileged, 
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whether  they  were  carried  on  through  her  agent^  iu  pereon^ 
or  by  letter.  There  was  no  community  of  interest  between 
the  husband  and  wife  in  the  transaction  in  which  the  attor- 
ney was  engaged^  and  about  which  he  was  called  to  testify. 

In  Shean  v.  Philips,  1  F.  &  F.  449,  the  action  was  against 
a  trustee  for  money  received  by  him  under  the  trust.  An  at- 
torney was  called  to  testify  to  communications  made  to  him 
by  the  trustee  concerning  certain  of  the  claims^  and  as  to 
his  supposed  lien.  The  evidence  was  objected  to  as  privi- 
leged. The  court  held  tlie  witness  competent,  on  the  sole 
ground  that  the  employment  haTing  been  made  to  collect 
money  due  the  trust,  the  witness  was  the  attorney  of  the 
cestui  que  truat,  and  not  of  the  trustee.  To  the  same  effect, 
see  Talbot  v.  Marshfield,  2  Dr.  &  Sm.  649. 

Had  the  preliminary  examination  of  the  witness  brought 
out  anything  indicating  that  the  deceased,  at  the  tin^e  when 
the  article  was  drawn,  was  consulting  or  advising  with  the 
attorneys  on  his  own  account,  or  for  his  own  benefit,  a  differ- 
ent question  would  arise. 

Complaint  is  made  of  the  admission  of  portions  of  the 
testimony  of  Julius  C.  Walk,  in  which  he  detailed  conver- 
sations between  himself  and  Mrs.  Bingham  relating  to  the 
management  and  control  of  the  store,  portions  of  the  con- 
versations not  being  shown  to  be  within  the  presence  of  her 
husband. 

It  was  competent  for  the  appellees  to  show  any  conduct  or 
acts  of  Mrs.  Bingham  that  tended  to  show  her  exercise  of 
control  or  authority  in  the  partnership  as  part  of  the  res 
gestcR.  The  record  discloses  the  fact  that  the  court  admitted 
the  evidence  as  a  circumstance  showing  her  participation  in 
the  firm  business. 

During  the  examination  of  Mrs.  Bingham  she  was  per- 
mitted to  testify  to  matters  occurring  during  the  lifetime  of 
her  husband.  Objections  were  made  to  her  testimony  from 
time  to  time,  on  the  ground  of  its  incompetency  and  imma- 
teriality. Toward  the  close  of  her  evidence  the  objection  was 
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made  for  the  first  time  that  she  was  incompetent  under  the 
statute.  The  court  at  once  sustained  the  objection  to  such 
evidence,  and  it  was  thereafter  excluded.  A  motion  was 
then  made  to  strike  out  the  evidence  she  had  given  prior  to 
the  making  of  the  objection  for  her  incompetency,  and  this 
motion  was  overruled. 

It  is  claimed  by  the  appellants  that  the  objection  to  the 
evidence  was  obvious,  within  the  riile  laid  down  in  Kinsman 
v.  State,  77  Ind.  132,  and  Underwood  v.  Linton,  54  Ind.  468, 
so  as  to  require  its  exclusion  without  further  objection. 

The  only  objections  to  the  testimony  of  this  witness  which 
are  presented  in  this  court  relate  to  the  incompetency  of  the 
witness  to  testify.  If  the  witness  was  competent,  the  evi- 
dence was  admissible.  The  appellants  did  not  object,  in  the 
trial  court,  to  the  evidence,  the  admission  of  which  is  com- 
plained of,  on  account  of  the  incompetency  of  the  witness, 
but  assigned  special  reasons  for  its  exclusion,  entirely  con- 
sistent with  the  competency  of  the  witness  to  testify,  and 
such  as  were  well  calculated  to  mislead  the  court  and  the 
adverse  party  as  to  the  real  grounds  of  their  objection  to  the 
evidence. 

To  permit  the  appellant  to  shift  their  grounds  of  objec- 
tion would  be  grossly  unfair  and  contrary  to  the  rules  estab- 
lished by  this  court.  Ohio,  etc.,  R.  W.  Co,  v.  Walker,  113 
Ind.  196  ;  Fitzpatrick  v.  Papa,  89  Ind.  17. 

The  evidence  having  been  admitted  without  objection  to 
the  competency  of  the  witness,  it  was  not  error  to  overrule 
the  motion  to  strike  out  the  evidence.  Brown  v.  Owen,  94 
Ind.  31. 

One  of  the  causes  for  which  the  appellants  asked  a  new 
trial  was  the  claim  that  appellants'  attorneys  were  surprised 
by  the  testimony  of  the  attorney  for  the  administrator,  and 
mislead  in  their  preparation  of  the  cause  for  trial.  After 
reading  the  affidavits  filed  in  support  of  this  cause,  we  are 
not  disposed  to  call  in  question  the  genuine  nature  of  their 
surprise,  but  it  does  not  appear  that  they  were  placed  in  any 
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worse  position  than  they  would  have  been  if  they  had  been 
advised  in  advance  of  the  nature  of  his  testimony.  In 
addition  to  this^  the  witness  was  placed  upon  the  stand  by 
their  adversaries,  and  the  evidence  was  competent  under  the 
ssues;  such  being  the  case,  the  appellants  were  not  entitled  to 
a  new  trial  on  the  ground  of  surprise.  Gardner  v.  State, 
ex  reL,  94  Ind.  489. 

It  was  not  error  to  receive  and  consider  affidavits  filed  by 
the  appellees  controverting  the  facts  contained  in  the  affi- 
davits filed  in  support  of  the  motion  for  a  new  trial.  Mitchell 
V.  GhamberSy  55  Ind.  289 ;  Hamm  v.  Romine,  98  Ind.  77. 

We  find  no  error  in  the  record  for  which  this  case  can  be 
reversed,  and  we  are,  therefore,  compelled  to  affirm  the  judg- 
ment^ with  costs. 

Judgment  affirmed. 

Elliott^  J.^  did  not  sit  in  this  case. 

Filed  April  28, 1891. 
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English  v.  Dickey. 

Elections. — ContesL — Limitation  of  Time  for  Trial  Before  County  Commis- 
aioners. — Continuance. — The  provision  of  section  4761,  R.  S.  1881,  limit- 
ing to  twenty  days  tlie  duration  of  a  session  of  the  board  of  county 
commissioners  when  convened  to  try  a  contested  election  case,  is  man- 
datory, and  the  limitation  applies  to  the  entire  proceeding,  and  not 
merely  lo  the  hearing  of  testimony.  Where,  therefore,  the  contestor 
before  the  expiration  of  the  term  obtains  a  postponement  which  car- 
ries the  cause  beyond  the  time  limited,  he  thereby  discontinues  his 
contest. 

Same. — Computalion  of  Time. — Section  1280,  R.  S.  1881,  applies  in  comput- 
ing the  time,  and  Sundays  are  excluded  only  as  provided  by  that 
section. 

Same. — Discontinvance. — Costs. — "Where  an  election  case  is  discontinued  the 
costs  should  be  taxed  against  the  contestant.    Section  4765,  R.  S.  1881. 
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From  the  Decatur  Circuit  Court. 

J.  S.  Scobeijy  for  appellant. 
/S.  A.  Bonner,  for  appellee. 

McBribe,  J. — The  appellant  and  the  appellee  were  op- 
posing candidates  for  the  office  of  sheriff  of  Decatur  county, 
at  the  general  election  in  November,  1890.  The  board  of 
canvassers  declared  the  appellee  elected,  and  thereupon  the 
appellant  instituted  this  proceeding  to  contest  the  election. 
The  necessary  preliminary  steps  having  been  taken,  the  au- 
ditor of  the  county  issued  and  caused  to  be  served  on  the 
board  of  county  commissioners  a  notice  convening  them  in 
special  session  on  the  4th  day  of  December,  1890,  to  try 
such  proceeding,  and  also  issued  and  caused  the  service  on 
the  contestee  of  notice,  as  required  by  section  4760,  R.  S. 
1881.  At  the  time  fixed  the  board  of  commissioners  con- 
vened, the  parties,  contestor  and  contestee,  appeared  in  per- 
sc>n  and  by  counsel,  and  such  steps  were  taken  from  time  to 
time  as  carried  the  cause  to  the  22d  day  of  December,  1890, 
which  time  was  set  for  the  commencement  of  the  trial  proper. 
On  the  22d  day  of  December,  1890,  the  parties  appeared, 
and  the  contestor  moved  for  a  postponement  of  the  cause  to 
Friday,  December  26th,  1890,  which  motion  was  sustained. 

The  record  entry  of  this  motion,  and  of  the  order  postpon- 
ing the  cause,  is  as  follows : 

**  Comes  now  the  contestor  by  his  attorney,  and  in  person, 
and  asks  that  the  hearing  of  the  cause  at  issue  be  postponed 
until  Friday,  December  26th,  1890,  to  which  the  contestee 
interposes  no  objections,  and  which  was  accordingly  done.*' 

On  the  26th  day  of  December,  1890,  the  board  again  con- 
vened, the  parties  appeared,  and  the  contestee  moved  the 
court  to  discontinue  the  cause  for  the  reason  that  more  than 
twenty  days  had  elapsed  since  the  board  of  commissioners 
were  called  to  try  and  determine  the  same. 

The  board  sustained  the  motion.  The  contestor  there- 
upon appealed  to  the  circuit  court.     In  the  circuit  court  the 
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motion  to  discoutinue  was  renewed,  and  sustained  by  the 
court.  The  court  thereupon  rendered  judgment  confirming 
the  contestee  in  his  office,  and  against  the  contestor  for  costs. 

The  contestor,  in  his  appeal  to  this  court,  assails  the  ac- 
tion of  the  court  below  upon  two  grounds : 

1st.  That  the  court  erred  in  sustaining  the  motion  to  dis- 
continue. 

2d.  That  the  court  erred  in  rendering  judgment  against 
the  appellant  for  costs. 

Whether  the  motion  to  discontinue  the  cause  was  rightly 
sustained  or  not  depends  upon  the  construction  to  be  given 
to  sections  4760  and  4761,  R.  S.  1881.  The  two  sections 
in  question  are  as  follows : 

'^  4760.  When  such  statement  is  filed  with  the  auditor,  he 
shall  issue  a  notice  to  the  board  of  county  commissioners  to 
meet  at  the  court-house  at  a  designated  time,  not  less  than  ten 
nor  more  than  twenty  days  thereafter,  to  try  such  contested 
election,  and  shall  issue  a  notice  to  the  contestee  to  appear 
at  the  time  and  place  specified  in  the  notice  to  the  commis- 
sioners ;  which,  with  a  copy  of  such  statement,  shall  be  de- 
livered to  tRe  sheriiFof  the  county,  who  shall,  within  five 
days  thereafter,  serv^e  tlie  same  on  the  contestee,  by  deliver- 
ing to  him  a  copy  of  such  notice  and  statement,  or  leaving  a 
copy  thereof  at  his  last  usual  place  of  residence. 

'•4761.  The  auditor,  at  the  request  of  either  party,  shall 
issue  subpoenas,  which  shall  be  served  by  the  sherifi:  Such 
board  of  commissioners  shall  trv  and  determine  such  con- 
test ;  and  shall  have  power  to  compel  the  attendance  of  wit- 
nesses, to  swear  and  examine  the  same,  to  punish  contempts 
as  other  courts,  to  adjourn  or  continue  the  trial  from  time  to 
time,  not  exceeding  twenty  days  altogether ;  to  make  the 
necessary  orders  for  the  payment  of  costs,  and  to  coerce  the 
payment  of  the  same,  and  shall  be  governed  in  such  trial  by 
the  rules  of  law  obtaining  in  circuit  courts.  And  if  it  be 
proved  that  any  other  person  than  the  contestee  has  the 
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highest  uumber  of  legal  votes,  such  board  shall  declare  such 
person  elected,  and  certify  the  same  to  the  proper  officer." 

The  controversy  between  the  parties  is  over  the  twenty - 
day  limitation  contained  in  section  4761.  Appellant^s  posi- 
tion is  that  it  is  not  an  absolute  limitation,  but  is  merely  di- 
rectory, and  applies  solely  to  the  trial  proper,  after  the  cause 
has  been  submitted  and  the  parties  have  commenced  the  in- 
troduction of  testimony ;  while  the  appellee  contends  that  it 
is  mandatory,  is  an  absolute  limitation,  and  embraces  the  en- 
tire proceeding,  beginning  with  the  day  when  the  board  is 
convened  and  organized  to  enter  upon  the  investigation,  and 
that  when  twenty  days  have  elapsed  the  board  has  no  longer 
jurisdiction  to  proceed.  But  little  authority  has  been 
cited  bearing  upon  this  question,  and  we  are  inclined  to  think 
the  authorities  are  somewhat  meagre  ;  indeed,  we  not  only 
know  of  no  case  wherein  the  precise  question  has  been  de- 
cided, but  no  authority  has  come  to  our  attention  wherein 
the  questions  decided  have  sufficient  analogy  to  make  them 
of  much  value  as  authority,  except  as  they  serve  to  indicate 
the  rule  by  which  to  construe  the  statute.  The  policy  of 
the  law  seems  to  be  to  compel  prompt  action  in  hearing  and 
disposing  of  contested  elections. 

The  learned  author  of  McCrary  on  Elections  places  much 
em])hasis  on  this.  He  says:  *'A  statutory  provision  requir- 
ing notice  of  contest  to  be  given  within  a  given  time,  from 
the  date  of  the  official  count,  or  from  the  declaration  of  the 
result,  or  the  issuing  of  the  certificate  of  election  or  the  like, 
is  peremptory,  and  the  time  can  not  be  enlarged.  *  *  * 
And  it  may  be  added  that  there  is  the  strongest  reason  for 
enforcing  this  rule  most  rigidly  in  cases  of  contested  elec- 
tions, because  promptness  in  commencing  and  prosecuting 
the  proceedings  is  of  the  utmost  importance,  to  the  end  that 
a  decision  may  be  reached  before  the  term  has  wholly,  or  in 
great  part,  expired."     Section  392. 

Again  :  "  The  courts  should  require  the  parties  to  speed 
Vol.  128.— 12 
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the  cause,  so  that  the  official  term  which  is  in  dispute  may 
not  expire,  either  iu  whole  or  in  large  part,  before  the  liiial 
decision  is  reached/'     Section  396. 

Again  :  "  There  is,  liowever,  a  very  strong  reason  for  re- 
quiring any  such  amendment  to  be  made  instanter,  and  for 
bringing  an  election  case  to  a  prompt  and  speedy  trial  and 
determination,  and  it  is  this  :  The  subject-matter  of  the  con- 
troversy is  daily  growing  less,  and  of  less  importance  and 
value.  The  office  is  usually  for  a  short  term  of  one  or  per- 
haps several  years  only,  and  if  the  *  law's  delays '  are  to  be 
allowed  in  these  as  in  other  cases,  the  term  would  often  ex- 
pire before  a  decision  could  be  reached.''     Section  407. 

Again  :  **As  we  have  already  seen,  there  are  strong  rea- 
sons for  requiring  the  parties  to  an  election  contest  to  use 
great  diligence  in  preparing  for  an  early  trial."  Section 
408 ;  of  similar  tenor  is  section  421. 

The  case  of  Bull  \\  Southwick,  2  N.  M.  321,  was  an  elec- 
tion contest.  The  statute  limited  the  time  within  which 
answers  should  be  filed.  Answers  were  filed  within  the 
time  limited,  but  afterward,  and  after  the  expiration  of  the 
time  limited,  the  contestee  asked  leave  to  file  additional 
answers.     The  court  said  : 

"  It  is  also  my  opinion  that  the  very  object  of  the  statute, 
in  regard  to  the  pleadings  and  practice  in  contested  election 
cases,  is  to  affi)rd,  and  at  the  same  time  to  compel  the  ob- 
servance of,  a  speedy  mode  for  conducting  and  terminating 
such  cases.  *  *  *  These  statutory  provisions,  as  to  the 
time  of  filing  and  serving  the  notice  of  contest,  answer  and 
reply,  are  in  effect  statutes  of  limitation,  taking  from  the 
judge  all  discretion  as  to  extending  the  time.  In  my 
opinion  this  is  one  of  the  most  salutarv  of  our  statutorv 
laws.  Experience  has  demonstrated  that  without  some  such 
compulsory  mode  as  to  the  time  of  making  up  issues  and 
their  trial  in  contested  election  cases,  subterfuges  and  delays 
might,  and  would  be  successfully  resorted  to,  so  that  a  final 
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determination  could  not  be  reached  before  the  term  of  office 
would  expire/^ 

This  case  is  followed^  and  its  interpretation  of  the  statute 
is  approved,  in  Vigil  v.  Prodi  (N.  M.),  20  Pacific  Reporter, 
795. 

These  authorities  may  aid  us  in  determining  the  legis- 
lative intent,  as  it  will  be  presumed  the  law-making  power, 
in  the  enactment  of  a  given  statute,  had  in  view  settled  rules 
of  construction,  and  intended  that  it  should  be  construed  in 
the  light  and  line  of  the  settled  and  uniform  policy  of  the 
law  as  relating  to  the  subject-matter  of  the  statute  in  ques- 
tion. Sutherland  Statutory  Construction,  sections  287-289, 
et  seq.y  and  section  333. 

We  conclude,  therefore,  that  the  Legislature  intended  by 
the  limitation  to  compel  a  speedy  determination  of  cases  of 
this  character. 

It  is  a  part  of  the  common  experience  of  those  connected 
with  courts,  of  which  we  must  take  notice,  that  the  delays 
of  litigation  as  a  rule  precede  the  trial  proper  of  causes,  and 
that  after  a  cause  is  submitted,  and  the  hearing  of  testimony 
commenced,  it  usually  proceeds  without  interruption.  It  is 
before  that  time  that  the  party  desirous  of  delay  employs  his 
arts.  If,  therefore,  the  Legislature  intended  by  this  provis- 
ion of  the  statute  to  prevent  delay,  it  is  improbable  that  they 
would  enact  a  time  limitation  applying  only  to  that  part  of 
the  procedure  least  liable  to  abuse  bv  delav.  If  it  was  in- 
tended  that  the  limitation  should  apply  to  only  a  portion  of 
the  procedure,  we  think  it  would  probably  have  been  applied 
to  the  steps  preceding  that  time. 

In  onr  opinion  it  was  the  intention  of  the  Legislature  that 
the  entire  time  given  to  the  consideration  of  a  contested  elec- 
tion case  bv  the  board  of  conntv  commissioners  should  be 
twenty  days  altogether.  They  are  notified  by  the  auditor  to 
meet  in  special  session  for  that  purpose,  and  the  limitation  is 
intended  to  indicate  the  entire  length  of  the  special  session 
which  they  may  thus  hold.  The  notice  issued  to  them  is  that 
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they  meet  at  a  designated  time  "  to  try  such  contested  elec- 
tion." 

Convened  and  organized  in  obedience  to  such  notice,  they 
constitute  a  special  tribunal,  having  no  authority  except  to 
try  and  decide  that  particular  case,  and  within  the  meaning 
of  the  statute  the  trial  commences  as  soon  as  they  are  con- 
vened and  organized,  and  the  parties  appear  before  them.  If 
the  limitation  applies  only  to  the  actual  hearing  of  testimony, 
almost  the  last  act  in  •  the  drama,  their  session  may  be  pro- 
tracted indefinitely.  This  may  be  done,  not  necessarily  by 
reason  of  any  iudifiTerence  or  desire  for  delay  on  the  part  of 
the  board,  but  the  skill  and  ingenuity  of  counsel,  by  the  use 
of  dilatory  practices,  may  find  it  possible  to  secure  such  de- 
lays as  would  indefinitely  prolong  the  proceeding.  If  the 
limitation  does  not  apply  to  the  entire  proceeding,  there  is 
no  limit  fixed  by  the  statute  for  the  length  of  the  session  of 
such  tribunal.  This  would  be  of  itself  so  unusual  and  ex- 
ceptional that  unless  forced  to  it  we  could  not  adopt  such  a 
construction  of  the  statute.  The  board  of  county  commis- 
sioners, convened  for  any  other  purpose,  have  the  limit  of 
their  sessions  clearly  fixed.  Even  the  courts  of  record  of 
the  State,  courts  having  general  jurisdiction,  all  have  fixed 
terms,  and  the  circumstances  under  which  they  may  continue 
in  session  beyond  the  time  fixed  are  clearly  specified. 

Section  284,  Elliott's  Supplement,  provides  as  follows : 
"That  if  at  the  expiration  of  the  time  fixed  by  law  for  the 
continuance  of  the  term  of  any  court  the  trial  of  any  cause 
shall  be  progressing,  said  court  may  continue  its  sitting  be- 
yond such  time,  and  require  the  attendance  of  the  jury  and 
witnesses,  and  do,  transact  and  enforce  all  other  matters  which 
shall  be  necessary  for  the  determination  of  such  cause ;  and 
in  such  case,  the  term  of  said  court  shall  not  be  deemed  to 
be  ended  until  the  cause  shall  have  been  fully  disposed  of 
by  the  court." 

While  not  deciding  the  question,  because  not  necessary  to 
a  decision  of  this  case,  it  is  possible  that  if  the  trial  of  a 
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contested  election  case  was  progressing  at  the  expiration  of 
the  twenty  days,  this  statute  might  apply,  and  operate  to  ex- 
tend the  term  until  it  could  be  finally  disposed  of.  Such  a 
continuance,  however,  which  may  be  called  a  continuance 
or  extension  of  the  term  by  necessity,  would  be  a  very 
different  thing  from  that  which  was  attempted  in  this  case. 
Here,  a  special  tribunal  created  and  convened  for  a  special 
purpose,  with  the  period  of  its  duration  limited  to  twenty 
days,  was  convened,  and  entered  upon  the  discharge  of  its 
duties  on  the  4th  day  of  December.  On  the  22d  day  of 
December,  two  days  before  its  existence  must  terminate 
by  operation  of  law,  the  party  at  whose  instance  it  was  con- 
vened, who  invoked  its  creation  that  it  might  adjudicate 
upon  his  rights,  asks  that  the  cause  may  be  continued  two 
days  beyond  the  legal  limit  of  the  existence  of  the  tribunal. 
His  request  is  granted,  and  an  order  of  that  character  is 
made  continuing  the  cause  to  the  26th  day  of  December. 
When  that  time  arrives,  the  court  no  longer  exists.  It  had 
ceased  to  exist  two  days  before,  and  the  law  had  made  no 
provision  for  its  resuscitation.  It  was  no  longer  in  the 
power  of  the  parties,  even  by  agreement,  to  give  it  life  and 
again  clothe  it  with  jurisdiction. 

When  the  board  again  assumed  to  meet,  on  the  26th  day 
of  December,  it  had  no  legal  existence  as  a  court  for  the 
hearing  of  that  cause,  and  no  motion  to  discontinue  the  cause 
was  necessary.  There  was  nothing  to  discontinue,  as  the 
cause  died  with  the  court.  What  the  effect  of  an  order  con- 
tinuing the  cause  to  a  day  beyond  the  term  would  be,  if 
made  by  the  court,  over  the  objection  of  the  contestor,  we 
need  not  consider,  as  no  such  question  is  before  us.  What 
we  do  decide,  however,  is,  that  when  the  contestor  himself, 
before  the  expiration  of  the  term,  without  assigning  any 
reason  therefor,  voluntarily  asks  and  obtains  a  postponement 
which  carries  the  cause  two  days  beyond  the  time  when  the 
terra  would  end  by  operation  of  law,  he  thereby  discontin- 
ues his  contest.      Appellant  insists,  however,  that  if  the 
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limitation  of  twenty  days  is  to  apply  to  the  entire  term,  in 
the  computation  of  the  time,  Sundays  are  to  be  excluded. 
He  cites  no  authority  in  support  of  this  proposition,  and  we 
know  of  none.  The  rule  for  the  computation  of  time  in 
such  cases  is  fixed  by  section  1280,  K.  S.  1881,  and  is,  that 
the  time  shall  be  computed  by  excluding  the  first  day  and 
including  the  last,  and  if  the  last  day  be  Sunday  it  shall  be 
excluded.     This,  of  course,  includes  intervening  Sundays. 

Appellant  also  argues  that  the  court  had  no  power  to  or- 
der a  discontinuance  of  the  cause,  as  there  is  no  such  thing 
as  a  discontinuance  known  to  our  practice.  Discontinuance 
and  dismissal  are  syuonymous  terms.  Thunnan  v.  James, 
48  Mo.  235.  It  is,  however,  not  at  all  material  what  term 
was  used ;  the  case  was  at  an  end. 

The  judgment  of  the  circuit  court  for  costs  was  in  accord- 
ance with  section  4765,  R.  S.  1881,  and  was  right. 

Judgment  affirmed,  with  costs. 

Miller,  J.,  took  no  part  in  the  hearing  and  decision  of 
this  cause. 

Filed  April  28,  1891. 
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148    WJ       CoNTBACT. — Beadssion, —  Waiver. — One  who,  uninfluenced  by  the  fraud, 

'  deals  with  the  property  as  his  own,  after  having  fully  discovered  that 

liSS   68*  fraud  has  been  practiced  upon  him  in  the  contract  or  transaction  by  6r 

through  which  he  acquired  the  property,  thereby  waives  his  right  to 
rescind. 
Samk — Acts  not  ATnounting  to  Waiver  of  Right  to  Rescind, — Equivocal  acts, 
however,  which  do  not  clearly  evince  a  purpose,  with  complete  knowl- 
edge of  the  fraud,  to  retain  the  property  as  his  own,  will  not  defeat  the 
right  of  the  person  defrauded  to  rescind.  The  act  must  be  unequivo- 
cal, and  must  show  an  election  to  retain  the  property  after  discovering 
the  deceit  before  the  right  to  rescind  is  gone. 
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Same. — i^rcAcwcr  of  Partnership  IrUeresL — Fraud. — Where  the  purchaser  of 
.  an  interest  in  a  partnership  seeks  to  rescind  the  contract  because  of 
the  vendor's  misrepresentations,  and  has  fully  perfected  his  right  to 
claim  a  rescission  by  tendering  back  everything  that  had  been  received, 
and  by  offering  to  place  the  fraudulent  vendor  in  statu  quoy  the  fact  that 
such  purchaser  afterwards  received  money  arising  from  the  sale  of  some 
of  the  assets  of  the  firm  does  not  affect  his  right  to  compel  the  rescis- 
sion, if  the  property  was  sold  in  the  course  of  the  firm's  business,  and 
the  money  received  was  fully  accounted  for  without  loss  to  the  vendor. 

Same. — Asd^merU  of  Firm  Assets. — Repudiation  of. — The  purchaser  of  an 
interest  in  a  partnership  who  offers  to  rescind  because  of  the  fraud 
practiced  upon  him  by  the  partner,  does  not  lose  his  right  of  rescission  by 
afterwards  joining  the  other  partners  in  a  deed  of  voluntary  assignment 
of  the  firm  assets,  where  after  the  deed  was  signed  and  acknowledged, 
but  before  it  was  delivered  or  recorded,  he  repudiates  the  assignment, 
and  does  not  consent  to  the  delivery  of  the  deed. 

Tender. — Fraud, — Rescisaion  of  Qoydract. — In  a  suit  for  rescission  on  the 
ground  of  fraud,  no  tender  of  the  property  received  is  necessary;  it  is 
sufficient  for  the  plaintiff  to  show  that  he  has  preserved  the  property 
substantially  in  the  condition  in  which  he  received  it  without  inten- 
tional or  unnecessary  change. 

Vendor  and  Vendee. — Bona  Fide  Purchaser. —  Who  is  not,— The  plaintiff, 
who  had  exchanged  certain  real  estate  for  an  interest  in  a  partnership, 
offered  to  rescind,  and  perfected  his  right  to  do  so  by  giving  notice  and 
taking  all  the  necessary  steps,  because  of  the  misrepresentations  of  the 
partner  as  to  the  firm  assets.  Afterwards  a  conveyance  of  the  real 
estate  was  taken  from  the  fraudulent  partner  by  such  partner's  father 
in  consideration  of  an  antecedent  debt. 

Heldy  that  such  grantee  was  not  an  innocent  purchaser  as  against  the 
plaintiff. 

Pbactige. — Special  Finding. — Facts  Found  Unsupported  by  Evidence. — Motion 

for  New  Trial. — Where  facts  found  are  not  sustained  by  the  evidence, 

the  question  is  properly  presented  in  the  Supreme  Court  for  review  by 

a  motion  for  a'  new  trial,  and  not  by  a  motion  to  strike  out  such  parts 

of  the  finding  as  are  supposed  to  be  unsupported  by  the  evidence. 

From  the  Howard  Circuit  Court. 

/.  W.  Cooper,  B.  F,  Harness,  J.  F.  Elliotty  L.  J.  Kirkpat- 
rick,  W.  E.  Niblack  and  0,  E.  Cox,  for  appellants. 

a  N.  Pollard,  M,  Bell,  W.  C.  Purdum,  J.  C,  Blacklidge, 
W,  E.  Blacklidge,  B.  C.  Moon,  J.  E.  Moore  and  A,  K  Grant, 
for  appellee. 

MjTCHELL,  J. — The  material  facts  iu  the  present  case^  as 
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found  by  the  court,  ar^  that  in  the  month  of  August,  1887, 
Joseph  S.  Tarkington  exchanged  his  interest  in  the  firm  of 
T.  H.  Ellis  &  Co.,  dealers  in  hardware,  of  which  firm  he 
was  a  member,  for  certain  real  estate  and  $600  in  cash,  with 
Sanford  B.  Purvis,  the  latter  assuming  and  agreeing  to  pay 
Tarkington's  share  of  the  indebtedness  of  the  firm.  It  is 
found  that  Tarkington,  in  order  to  induce  Purvis  to  make 
the  trade,  made  certain  false  representations  concerning  the 
value  of  the  stock  and  assets  of  the  firm  and  the  amount  of 
the  partnership  debts,  to  the  effect  that  the  assets  of  the  firm 
were  largely  in  excess  of  its  liabilities.  It  appears,  from 
the  finding,  that  the  firm  was,  in  fact,  in  debt,  in  an  amount 
largely  in  excess  of  the  value  of  the  partnership  assets,  so 
that  the  interest  of  Tarkington,  at  the  time  the  exchange  was 
made,  was  of  no  value  whatever. 

It  is  found  that  the  exchange  was  made  on  the  15th  day 
of  August.  On  the  27th  day  of  the  same  month  Purvis  dis- 
covered the  fraud  practiced  upon  him,  and  immediately 
offered  to  rescind  by  tendering  back  all  that  he  had  received 
from  Tarkington,  and  demanding  the  reconveyance  of  the 
real  estate  which  he  and  his  wife  had  previously  conveyed 
to  the  latter.  He  repeated  the  tender  and  demand  on  the 
29th  day  of  August,  and  again  on  the  1st  day  of  September. 
It  is  found  that  Purvis  had  received  $341  in  cash  out  of  the 
assets  of  the  firm  on  the  30th  day  of  August,  1887,  and  that 
he  offered  or  tendered  the  money  so  received  to  Tarkington 
on  the  1st  day  of  September  following.  It  is  also  found  that 
on  the  same  day  on  which  the  first  demand  was  made  for  a 
rescission  of  the  contract,  Tarkington  conveyed  the  real  es- 
tate which  he  received  in  exchange  for  his  interest  in  the 
stock  of  hardware  to  John  Tarkington,  his  father,  the  con- 
sideration for  the  conveyance  being  an  antecedent  debt  of 
$4,000,  alleged  to  be  due  from  the  son  to  his  father.  The 
latter  is  a  party  to  this  suit. 

At  the  time  the  elder  Tarkington  received  the  conveyance 
he  knew  that  his  son  was  insolvent,  and  that  he  made  the 
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conveyance  to  put  it  out  of  the  power  of  Purvis  to  recover 
the  property  back. 

Upon  the  facts  found  the  court  stated  conclusions  of  law 
upon  which  a  judgment  for  $600  against  Joseph  S.  Tarking- 
ton, and  a  decree  ordering  a  rescission  of  the  contract  as 
prayed  in  the  complaint,  were  entered. 

On  the  appellant's  behalf  it  is  insisted  that  the  facts  found 
show  that  the  appellee,  after  discovering  the  fraud,  converted 
part  of  the  property  to  his  own  use,  and  otherwise  dealt  with 
it  in  such  a  manner  that  his  right  to  rescind  was  thereby 
destroved. 

The  facts  specially  found  do  not  afford  a^  basis  for  the  as- 
sumption upon  which  this  argument  is  predicated. 

It  appears  from  the  facts  found  that  the  fraud  was  dis- 
covered on  the  27th  day  of  August,  1887,  and  that  imme- 
diately upon  discovering  the  deception  practiced  upon  him 
the  appellee  took  the  proper  steps  to'  rescind  the  contract. 
Subsequently,  on  the  30th  day  of  August,  after  another  un- 
successful attempt  to  rescind,  he  received  from  the  firm  as- 
sets $341,  and  on  the  next  day  he  again  tendered  the  appel- 
lant all  that  he  had  received,  including  the  sum  above  men- 
tioned. 

The  doctrine  is  fully  established  that  a  contract  induced  by 
fraud  is  only  voidable,  and  if  one  who  has  been  defrauded, 
after  discovering  the  deceit,  acquiesces  in  the  sale,  either  by 
express  words  or  by  any  unequivocal  act,  such  as  treating 
the  property  as  his  own,  with  an  intent  to  condone  the  fraud, 
he  will  be  deemed  to  have  elected  to  affirm  the  contract,  and 
he  can  not  afterwards  rescind.  One  who,  uninfluenced  by 
the  fraud,  deals  with  the  property  as  his  own,  after  having 
fully  discovered  that  fraud  has  been  practiced  upon  him  in 
the  contract  or  transaction  by  or  through  w'hich  he  acquired 
the  property,  thereby  waives  his  right  to  rescind.  St.  John 
V.  Hendrickaon,  81  Ind.  350 ;  Highavi  v.  Harris,  108  Ind. 
246;  Worley  v.  j}foore,  97  Ind.  15;  Doherty  v.  Bell,  6b  Ind. 
205 ;    Gatling  v.  Newell^  9  Ind.  572 ;    Comparet  v.  Hedges^  6 
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Blackf.  416;  Shaefer  v,  Sleade,  7  Black f.  178;  Benjamin 
Sales,  section  67 C.    • 

Equivocal  acts,  however,  which  do  not  clearly  evince  a 
purpose,  with  complete  knowledge  of  the  fraud,  to  retain  the 
property  as  his  own,  will  not  defeat  the  right  of  the  person 
defrauded  to  rescind.  The  act  must  be  unequivocal,  and 
must  show  an  election  to  retain  the  property  after  discover- 
ing the  deceit  before  the  right  to  rescind  is  gone. 

In  the  present  case  the  right  to  claim  a  rescission  had  been 
fully  perfected  by  the  appellee  by  tendering  back  everything 
that  had  been  received,  and  by  oflfering  to  place  the  fraudu- 
lent vendor  in  statu  quo;  that  the  plaintiff  below  afterwards 
received  money  arising  from  the  sale  of  some  of  the  assets  of 
the  firm,  in  no  way  militates  against  his  right  to  compel  the 
rescission,  since  it  does  not  appear  but  that  the  property  was 
sold  in  the  course  of  the  business  of  the  firm,  and  the  money 
received  was  fully  accounted  for  without  loss  to  the  appellant. 
One  who  has  perfected  his  right  to  rescind  a  fraudulent  con- 
tract can  not  lose  it  by  merely  taking  care  of  the  property 
received,  or  by  preserving  it  in  case  it  is  of  a  perishable  na- 
ture, unless  what  he  does  is  done  with  the  intent  to  con- 
firm the  contract.  He  is  not  bound  to  preserve  perishable 
property  ;  but  if  he  acts  in  good  faith  in  preventing  reason- 
ably apprehended  loss,  or  destruction,  and  waste  of  the  prop- 
erty, his  perfected  right  of  rescission  will  not  be  lost  in  a 
court  of  equity  if  he  fairly  accounts  for  the  property  without 
loss  to  the  vendor,  and  places  him  in  statu  quo,  as  nearly  as 
may  be.  Pierce  v.  Wilson^  34  Ala.  596  ;  Nehlett  v.  Macfar'^ 
land,  92  U.  S.  101 ;  Wharton  Contracts,  section  285. 

Where  subsequent  acts  are  relied  on  as  a  defence  in  a  case 
where  fraud  is  clearly  established,  it  is  said  the  act  must 
stand  upon  the  clearest  evidence,  and  must  evince  a  purpose 
to  waive  or  forgive  the  fraud,  and  must  amount  to  a  clear 
election  not  to  rescind.  If  what  is  done  is  merely  for  the 
purpose  of  saving  the  plaintiff  from  further  loss,  without  any 
purpose  to  give  up  whatever  right  he  may  have,  either  at 


NOVEMBER  TERM,  1890.  187 


Tarkington  el  a/,  v.  Purvis. 


law  or  in  equity,  to  rescind,  the  right  of  rescission  will  not  be 
affected.  Montgomery  v.  Pickering^  116  Mass.  227;  Morse  v. 
Roycd,  12  Ves.  355  (373). 

It  also  appears  that  after  the  ofiFer  to  rescind,  the  plaintiff 
below  joined  the  other  partners  in  a  deed  of  voluntary  as- 
signment of  the  firm  assets.  Before  the  deed  was  delivered 
to  the  assignee,  or  recorded,  the  plaintiff  gave  notice  that  he 
repudiated  the  assignment,  and  that  he  would  not  consent  to 
the  delivery  of  the  deed.  Merely  signing  and  acknowledg- 
ing the  deed,  which  was  never  delivered  with  the  plaintiff*'s 
consent,  did  not  defeat  his  right  to  rescind.  So  far  as  the 
assignment  was  perfected  after  the  plaintiff  below  withdrew 
his  consent,  it  was  the  act  of  the  other  partners,  and  did  not 
bind  the  plaintiff. 

It  is  contended  that  the  tender  of  the  $341  was  not  made 
in  any  manner  recognized  by  the  law.  We  do  not  inquire 
whether  or  not  a  good  technical  tender,  such  as  would  be 
recognized  in  a  court  of  law,  was  made  before  the  commence- 
ment of  the  suit.  The  suit  being  a  proceeding  in  equity  to 
compel  a  rescission  on  the  ground  of  fraud,  no  such  tender 
was  necessary.  In  such  a  case  it  is  sufficient  for  the  plain- 
tiff to  show  that  he  has  preserved  the  property  substantially 
in  the  condition  in  which  he  received  it  without  intentional 
or  unnecessary  change.  Shuee  v.  Shuee^  100  Ind.  477  ;  Hig- 
ham  V.  Harris,  supra  ;  Montgomery  v.  Pickering ,  supra. 

Complaint  is  made  that  the  finding  that  John  Tarkington 
took  the  conveyance  from  his  son,  Joseph  8.,  with  knowl- 
edge of  the  fraudulent  purpose  of  the  latter,  is  not  supported 
by  the  evidence. 

We  can  not  say  that  the  circumstances  surrounding  the 
transaction  as  it  is  disclosed  in  the  evidence  did  not  justify 
the  finding.  Besides,  it  is  conceded  that  the  consideration 
for  the  conveyance  from  Joseph  S.  Tarkington  to  his  father, 
was  an  antecedent  debt  due  from  the  former  to  the  latter. 
There  was  no  change  in  the  position  of  the  parties ;  no  right 
or  security  of  value  was  surrendered  up  by  the  father  as  a 
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consideration  for  the  conveyance  from  his  son.  He  was  there- 
fore not  an  innocent  purchaser  as  against  one  holding  a  prior 
equity. 

While  it  is  true  that  a  precedent  del;>t  is  a  sufficient  con- 
sideration to  support  a  contract,  it  is  also  true  that  taking  a 
conveyance  in  consideration  of  an  antecedent  debt  does  not 
constitute  a  person  who  parts  with  nothing,  or  in  no  way 
clianges  his  attitude,  an  innocent  purchaser,  as  against  one 
who  has  a  clear  and  undoubted  prior  eqaitable  right  to  the 
land.  Fetry  v.  Ambrosher^  100  Ind.  510,  and  authorities 
cited;  Boling  v.  Howell,  93  Ind.  329. 

As  between  creditors  who  have  no  prior  equities,  a  pre- 
cedent debt  will  support  a  conveyance,  and,  if  made  without 
fraud,  render  it  unassailable,  but  the  present  is  not  such  a 
case.  The  land  in  dispute,  in  equity  and  good  conscience,  be- 
longed to  the  appellee,  who  had  given  notice  and  taken  all 
the  steps  necessary  to  perfect  his  right  to  rescind  before  the 
conveyance  was  made.  His  equity  can  not  be  postponed  in 
favor  of  one  who  in  no  manner  changed  his  position. 

Whatever  error  mav  have  been  committed  bv  the  court  in 
overruling  the  appellant's  motion  to  modify  the  judgment  by 
requiring  the  plaintiff  below  to  pay  the  appellant  $341  in 
money,  was  corrected  by  a  remittitur  of  that  amount  by  the 
appellee. 

The  appellant,  having  received  $600  in  cash  in  the  trade 
that  was  rescinded  by  the  decree  of  the  court,  was  not  enti- 
tled to  have  the  $341,  which  the  appellee  received  out  of  the 
partnership  assets,  paid  back  to  him.  All  that  he  was  en- 
titled to  was  to  have  that  amount  deducted  from  the  $600 
received  bv  him.     This  was  done  in  effect  by  the  remittitur. 

The  motion  to  strike  out  parts  of  the  special  finding  of 
facts  on  the  ground  that,  the  portions  indicated  were  not  sup- 
ported by  the  evidence  was  properly  overruled. 

When  facts  found  are  not  sustained  by  the  evidence,  the 
question  is  properly  brought  before  the  court  for  review  by 
a  motion  for  a  new  trial,  and  not  bv  a  motion  to  strike  out 
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such  parts  of  the  finding  as  are  supposed  to  be  unsupported 
by  the  evidence.  Possibly,  if  a  special  finding  were  encum- 
bered with  facts  outside  of  the  issues,  or  mere  statements  of 
evidence,  or  other  extraneous  matter,  which  could  have  no 
proper  place  in  a  finding  of  facts,  a  metion  to  strike  out 
might  be  entertained  with  propriety.  But  even  then  the  re- 
fusal of  the  court  to  strike  out  parts  of  the  special  finding 
would  hardly  be  ground  for  reversal. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

B'iled  Oct.  30,  1890 ;  petition  for  a  rehearing  overruled  April  30, 1891. 
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Crtminal  Law. — Ahoi^tion, — Sufficiency  of  Indictment. — An  indictment  for 
criminal  abortion  charging  that  an  instrument  was  feloniously  intro- 
duced into  the  womb  of  a  pregnant  woman,  with  the  intent  to  produce 
a  miscarriage,  such  operation  not  being  necessary  to  save  the  woman's 
life,  is  sufficient  without  showing  what  kind  of  a  wound  it  produced 
or  what  disease  it  caused. 

Same. — Indictment. — The  indictment  was  not  bad  because  it  showed  both 
miscarriage  and  death. 

Same. — Duplicity. — Charging  Accessory. — The  indictment  was  not  bad  for 
duplicity  because  it  charged  an  accessory  before  the  fact  as  principal. 

-Same. — Evidence. — Declarations  in  Last  Illness. — Declarations  and  exclama- 
tions indicative  of  pain  or  suffering,  made  by  the  woman  in  her  last 
illness,  and  not  referring  to  the  past,  are  competent  evidence. 

Same. —  Witness. — Impeachment. — Where  the  State  is  neither  surprised  nor 
prejudiced  by  the  testimony  of  a  witness  called  by  it,  it  may  not  con- 
tradict such  witness  by  evidence  of  contradictory  statements  made  out 
of  courts 

Same. — Evidence. — It  was  not  competent  for  the  State  to  show  that  the 
woman,  upon  whom  the  abortion  was  produced,  was  buried  at  the  ex- 
pense of  the  county. 

Same. — Instrudion. — Beaaonable  Doubt. — In  a  case  where  the  evidence  of 
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guilt  is  purely  circumstantial  an  instruction  that  **  The  defendant  is  to 
have  the  benefit  of  any  doubt.  If,  however,  all  the  facts  established 
necessarily  lead  the  mind  to  the  conclusion  that  he  is  guilty,  though 
there  is  a  bare  possibility  that  he  may  be  innocent,  you  should  find 
him  guilty,"  is  erroneous. 

JuBOB. — Competency  <^,-^Defeetive  Eyesight. — A  juror  whose  eyesight  is  so 
defective  that  he  can  not  see  the  expression  of  the  faces  of  the  wit- 
nesses, nor  observe  their  deportment  or  demeanor,  is  not  competent, 
especially  where  various  articles  illustrative  of  the  testimony  are 
placed  before  the  jury. 

Same. — The  defendant  was  not  negligent  where  his  counsel  fully  exam- 
ined the  juror  as  to  his  qualification,  and  there  was  nothing  in  his  an- 
swers to  indicate  that  his  eyesight  was  defective. 

From  the  Tippecanoe  Circuit  Court. 

W.  P.  Rhodes,  R.  P.  De  Hart,  A.  L.  Kumler  and  T.  F. 
Gaylordy  for  appellant. 

A,  G.  Smith,  Attorney  General,  and  G.  P.  Haywood,  Pros- 
ecuting Attorney,  for  the  State. 

Elliott,  J. — The  indictment  upon  which  the  appellant 
was  convicted  charges  him  with  having  feloniously  intro- 
duced an  instrument  into  the  womb  of  a  pregnant  woman 
with  the  intent  to  produce  a  miscarriage. 

The  appellant's  counsel  insist  that  the  court  erred  in  over- 
ruling the  motion  to  quash  the  indictment,  and  allege  sev- 
eral objections,  but  all  of  them  are  without  substantial  merit* 
It  is  said  that  the  indictment  is  bad  because  it  does  not  show 
that  the  woman  miscarried  or  died,  but  this  point  is  not  sup- 
ported by  the  record,  for  it  does  appear  that  there  was  a 
miscarriage  and  death.  Good  pleading  does  not  require  any 
such  particularity  as  counsel  insist  upon.  It  is  suflScient,  in 
such  a  case  as  this,  to  charge  that  an  instrument  was  feloni- 
ously introduced  into  the  womb  of  a  pregnant  woman,  with- 
out showing  what  kind  of  a  wound  it  produced  or  what  dis- 
ease it  caused.  Where  the  felonious  use  of  an  instrument  is 
shown,  and  it  appears,  as  it  does  here,  that  the  operation 
was  not  necessary  to  save  the  womau^s  life,  it  is  not  incum- 
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bent  upon  the  State  to  go  further  and  describe  the  nature  of 
the  wouud^  or  the  character  of  the  disease  which  resulted. 

The  objection  that  the  indictment  is  bad  because  it  shows 
both  miscarriage  and  death  has  not  even  the  poor  merit  of 
plausibility. 

The  indictment  is  not  bad  for  duplicity.  An  accessory 
before  the  fact  may  be  charged  as  a  principal. 

The  other  questions  in  the  case  arise  on  the  ruling  deny- 
ing the  motion  for  a  new  trial. 

Complaint  is  made  of  the  ruling  of  the  court  in  admit- 
ting the  declarations  and  exclamations  of  the  woman  upon 
whom  the  abortion  was  committed,  but  the  complaint  is 
groundless.  The  declarations  and  exclamations  were  indic- 
ative of  pain  and  suffering,  were  made  by  the  woman  in 
her  last  illness,  and  they  did  not  refer  to  the  past.  They 
were  clearly  competent.  Boardj  eto.j  v.  Leggett,  115  Ind. 
544,  and  authorities  cited. 

Dr.  Smith  was  called  as  awitneas  by  the  State,  and, so  far 
as  we  can  discover,  gave  no  testimony  different  from  that 
which  the  State  required  and  expected  from  him.  There  is 
nothing  in  the  record  indicating  that  the  State  was  surprised 
by  his  testimony,  or  that  it  was  regarded  as  prejudicial.  It 
is  true  that  the  witness  said,  in  a  general  way,  that  the  woman 
was  suffering  from  a  malarial  fever,  but  he  was  not,  when 
originally  called,  asked  by  the  State  as  to  whether  there  were 
symptoms  indicating  an  attempt  to  produce  an  abortion.  The 
testimony  of  the  witness  was  strongly  favorable  to  the  State 
in  one  particular,  inasmuch  as  it  tended  to  show  the  appel- 
lant's intimacy  with  the  woman  upon  whom  the  instrument 
was  used.  After  the  witness  left  the  stand,  and  near  the 
close  of  the  case,  he  was  recalled,  and  the  counsel  for  the 
State  addressed  to  him  this  question  :  "  Did  not  Mrs.  Chap- 
man ask  you  'what  in  the  world  is  the  matter  with  her,' and 
did  you  not  reply  *  I  don't  know  ;  whatever  she  has  done,  or 
has  been  done,  or  whatever  she  has  taken,  is  the  cause  of  the 
sickness  and  will  be  the  cause  of  her  death.'"  Subsequently 
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Mr8.  Chapman  was  called^  aud  she  testified  that  Dr.  Smith 
was  asked  by  her  the  question  embodied  in  the  interrogatory 
propounded  by  the  State,  and  that  he  answered  it  as  stated 
iu  the  interrogatory.  It  is  no  doubt  true  that  the  State  may^ 
in  the  proper  case,  contradict  its  witnesses  by  evidence  of 
contradictory  statements  made  out  of  court.  Conway  v. 
State,  118  lud.  482.  Justly  limited  and  rightfully  applied, 
the  statutory  rule  is  a  wise  and  salutary  one ;  but  if  not  prop- 
erly limited  and  employed  it  may  be  very  unjust  and  mis- 
chievous. If  a  party  may  call  a  witness,  elicit  from  him 
only  what  is  expected,  and  what  is  not  prejudicial,  and  then 
prove  statements  made  out  of  court  by  the  witness,  great 
harm  may  be  done  the  adverse  party.  It  happens,  as  the 
decisions  and  the  books  show,  that  witnesses  make  careless 
or  reckless  statements  out  of  court,  which  they  will  not 
make  under  oath,  and  such  statements  ought  not  to  be 
brought  out  by  the  party  who  produces  the  witness  unless 
the  testimony  of  the  witness  is  prejudicial  to  him.  It  is, 
indeed,  doubtful  whether  they  can  be  brought  out  where 
there  was  no  obligation  on  the  party  to  call  the  witness,  and 
the  testimony  was  what  the  party  knew,  or  had  reason  to  be- 
lieve, the  witness  would  give.  It  is  true  that  evidence  of 
such  statements  is  theoretically  evidence  affecting  credibility 
only,  and  is  not  evidence  of  the  facts  embraced  in  the  con- 
tradictory statements ;  but,  nevertheless,  evidence  of  contra- 
dictory statements  does  often  influence  the  jury.  The  lim- 
itation placed  upon  the  statutory  rule  by  the  decisions  is  a 
wise  one.  That  limitation  is  this :  Where  the  witness  gives 
no  prejudicial  testimony  upon  the  point  to  which  the  con- 
tradictory statements  relate,  evidence  of  statements  made 
out  of  court  is  not  competent.  Where  the  party  calling  the 
witness  is  surprised  by  his  testimony,  or  where  it  is  prejudi- 
cial, then  contradictory  statements  as  to  the  point  upon  which 
the  evidence  is  prejudicial  is  competent,  otherwise  not.  Hull 
V.  State,  ex  rel.,  93  Ind.  128  ;  Conway  v.  State,  supra,  and  cases 
cited;  Miller  v.  Cook,  124  Ind.  101.     In  the  case  last  cited 
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it  was  rightly  held  that  the  contradictory  statements  must 
relate  to  the  point  upon  which  the  evidence  is  prejudicial, 
and  so  we  hold  here.  While  we  incline  to  the  opinion  that 
the  contradictory  statements  were  improperly  admitted  in 
evidence,  still  we  should  be  unwilling  to  reverse  the  judg- 
ment for  the  error,  if  it  was  one,  for  the  reason  that  we  think 
that  the  erroneous  ruling,  conceding  it  to  be  such,  could  not 
possibly  have  affected  the  result. 

We  are  unable  to  perOeive  upon  what  ground  the  ruling 
of  the  court  permitting  the  State  to  show  that  the  woman 
upon  whom  the  abortion  was  produced  was  buried  at  the  ex- 
pense of  the  county  can  be  sustained.  The  evidence  was  not 
competent,  but  for  the  error  in  admitting  it,  if  there  were  no 
other  errors  iu  the  record,  we  should  not  be  inclined  to  re- 
verse the  judgment. 

The  evidence  that  some  one  did  use  means  to  produce  an 
abortion  upon  the  woman  named  in  the  indictment  is  suffi- 
ciently clear  and  satisfactory  to  warrant  the  inference  of 
guilt.  There  are  circumstances  tending  to  prove  that  the 
accused  either  used  the  instrument  himself  or  caused  some 
other  person  to  use  it.  The  criminating  circumstances  arc, 
we  repeat,  such  as  warrant  the  inference  of  guilt,  but  they  do 
not  absolutely  require  it. 

The  evidence  upon  the  material  point  as  to  who  actually 
used,  or  caused  to  be  used,  the  instrument  by  which  the  mis- 
carriage was  produced  was  wholly  and  purely  circumstantial. 
The  case  is  not,  therefore,  one  iu  which  we  can  say  that  a 
mistake  in  defining  a  reasonable  doubt  or  an  error  in  charg- 
ing the  law  upon  the  subject  of  a  reasonal)le  doubt  will  not 
compel  a  reversal  of  the  judgment.  If  the  case  were  one 
of  direct  and  satisfactory  evidence,  or  one  where  the  circum- 
stantial evidence  was  so  convincing  and  clear  that  we  could 
say  without  hesitation  that  the  verdict  was  right,  possibly 
we  might  affirm  the  judgment  of  conviction  under  the  rule 
laid  down  in  Heyl  v.  State,  109  Ind.  589,  even  though  the 
Vol.  128.— 13 
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instructions  are  not  entirely  satisfactory.  We  are,  however, 
required  to  decide  whetlier  tiie  instructions  given  upon  the 
subject  of  reasonable  doubt  are  correct  as  applied  to  a  case 
where  the  evidence  of  guilt  is  purely  circumstantial. 

The  settled  rule  is  that  instructions  upon  a  single  subject 
must  be  considered  together,  and  not  in  fragmentary  parts, 
and,  if  thus  considered,  they  correctly  declare  the  law  they 
will  not  be  overthrown,  even  though  detached  or  isolated 
parts  may  not  be  accurate  or  clear.  If,  therefore,  the  series 
of  instructions  upon  the  subject  of  reasonable  doubt,  con- 
sidered as  a  whole,  are  not  erroneous,  the  attack  of  appel- 
lant's counsel  must  fail.  In  obedience  to  the  settled  rule 
that  all  of  the  instructions  must  be  considered,  we  group  those 
instructions  and  considet  them  as  an  entirety.  They  read 
thus : 

"  3.  The  defendant  is  presumed  to  be  innocent,  and  be- 
fore he  can  be  convicted  the  State  must  prove  him  guilty  be- 
yond a  reasonable  doubt.  % 

^'  4.  A  reasonable  doubt  arises  when  the  evidence  is  not 
sufficient  to  satisfy  the  minds  of  a  jury  to  a  moral  or  reason- 
able certainty  of  the  defendant's  guilt.  A  reasonable  doubt 
is  not  an  unreasonable  doubt — it  is  a  doubt  for  which  a  rea- 
son can  be  given.  It  is  not  a  mere  surmise  or  guess  that  the 
defendant  may  not  be  guilty  of  what  he  is  charged. 

"  5.  The  defendant  is  to  have  the  benefit  of  anv  doubt. 
If,  however,  all  the  facts  established  necessarily  lead  the 
mind  to  the  conclusion  that  he  is  guilty,  though  there  is  a 
bare  possibility  that  he  may  be  innocent,  you  should  find 
him  guilty." 

No  one  of  these  instructions  fully  informs  the  jury  of  the 
weight  of  evidence  required  to  produce  the  moral  certainty 
which  is  essential  to  a  conviction  of  a  felony.  No  one  of 
them  gives  the  test  by  which  to  measure  the  evidence ;  at  all 
events,  no  such  test  is  given  as  is  required  by  the  decisions 
in  the  cases  of  Bradley  v.  State,  31  Ind.  492(505)  ;  Jarrellv. 
State,  58  Ind.  293  (297) ;  Knight  v.  State,  70  Ind.  375 ;  Oar- 
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fields.  State,  74  Ind.  60;  Behymer  v.  State,  95  Ind.  140; 
Brown  v.  StxUe,  105  Ind.  385;  Farley  v.  State,  127  Ind.  419. 
But  we  could  possibly  sustain  the  instructions^  notwithstand- 
ing this  defect  or  omission,  inasmuch  as  no  specific  instruc- 
tions were  asked  by  the  appellant,  if  there  were  no  affirm- 
ative errors  in  them. 

The  drift  of  the  entire  series  upon  the  essential  point, 
what  constitutes  a  reasonable  doubt,  is  unfavorable  to  the 
accused.  The  jury  are  repeatedly  told  what  does  not  con- 
stitute a  reasonable  doubt,  but  they  are  not  informed  what 
does  constitute  such  a  doubt.  If,  therefore,  there  are  state- 
ments directly  against  the  accused  they  must  be  regarded  as 
prejudicial,  and,  if  erroneous,  we  must  reverse  the  judgment. 
The  fifth  instruction  declares  that  "  If  all  the  facts  estab- 
lished necessarily  lead  the  mind  to  the  conclusion  that  he  is 
guilty,  though  there  is  a  bare  possibility  that  he  may  be  in- 
nocent, you  should  find  him  guilty.''  This  is  not  the  law. 
It  is  not  enough  that  the  evidence  necessarily  leads  the  mind 
to  a  conclusion,  for  it  must  be  such  as  to  exclude  a  reason- 
able doubt.  Men  may  feel  that  a  conclusion  is  necessarily 
required,  and  yet  not  feel  assured  beyond  a  reasonable  doubt 
that  it  is  a  correct  conclusion.  Life  and  liberty  can  not  be 
taken  where  evidence  does  no  more  than  necessarily  lead  to 
a  given  conclusion.  Jurors  must  act  freely  and  without 
compulsion  in  deciding  against  life  or  liberty,  for  so  say  the 
decisions  upon  the  subject.  The  evidence  must  lead  to  the 
conclusion  so  clearly  and  strongly  in  a  case  like  this,  where 
the  evidence  is  purely  circumstantial,  as  to  exclude  every 
reasonable  hypothesis  consistent  with  innocence.  It  is,  how- 
ever, not  necessary  that  the  evidence  should  produce  abso- 
lute certainty  in  the  minds  of  the  jurors,  or  that  it  should 
dissipate  mere  conjectures  and  speculative  doubts.  Kennedy 
V.  State,  107  Ind.  144.  The  law  as  declared  by  an  eminent 
author,  and  approved  in  Sumner  v. State,  5  Blackf.  579,  is  this: 
"  On  the  one  hand,  absolute,  metaphysical,  aud  demonstrative 
certainty,  is  not  essential  to  proof  by  circumstances.  It  is  suffi- 
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cient  if  they  produce  moral  certainty  to  the  exclusion  of  every 
reasonable  doubt."  Professor  Greeuleaf  says  :  "  Neither  a 
preponderance  of  evidence,  nor  any  weight  of  preponderant 
evidence,  is  sufficient  for  the  purpose,  unless  it  generate  full 
belief  of  the  fact,  to  the  exclusion  of  all  reasonable  doubt." 
3  Greenl.  Ev.  (14th  ed.),  section  29.  It  is  often  true  that  a 
preponderance  of  the  evidence  will  necessarily  lead  the  mind 
to  a  conclusion,  but  where  human  life  or  liberty  is  at  stake, 
reasonable  doubt  must  be  removed,  and  the  removal  of  rea- 
sonable doubt  is  not  always  essential  to  a  necessary  conclu- 
sion. A  necessary  conclusion  may  logically  appear  to  result, 
and  yet  all  reasonable  doubt  be  not  removed.  We  xlo  not 
hold  the  instruction  erroneous  because  of  its  statement  as  to 
the  eflFect  of  the  bare  possibility  of  innocence,  but  because 
it  directs  the  jury  that  "  if  the  facts  established  necessarily 
lead  the  mind  to  the  conclusion"  that  the  accused  is  guilty 
they  must  convict  him. 

It  is  very  doubtful  whether  the  statement  that  the  doubt 
"  must  be  one  for  which  a  reason  can  be  given,"  is  correct, 
but  as  to  that  -we  give  no  opinion.  Carr  v.  State,  23  Neb. 
749 ;  Cotoan  v.  State,  22  Neb.  519. 

One  of  the  jurors  made  affidavit  that  his  eyesight  was  so 
defective  that  he  was  unable  "  to  distinguish,  one  from 
another,  of  the  faces  of  the  witnesses,  that  he  did  not 
see  the  face  of  the  defendant,  and  that  he  did  not  see  the  ex- 
pressions of  the  witnesses  testifying  nor  observe  their  deport- 
ment or  demeanor."  We  think  that  the  juror  was  not  com- 
petent to  sit  even  in  cases  where  the  testimony  consists  en- 
tirely of  the  statements  of  the  witnesses.  Again  and  again 
have  verdicts  been  allowed  to  stand  because  of  the  effect  de- 
clared to  be  exerted  by  the  demeanor  and  deportment  of 
witnesses,  and  surely  no  one  who  can  not  see  the  expression 
of  faces,  nor  observe  deportment  and  demeanor,  can  justly 
weigh  testimony.  But  in  this  instance  various  articles  were 
placed  before  the  jury  and  used  as  illustrative  of  the  testi- 
mony, none  of  which  was  seen  by  the  juror.     Clearly  his  un- 
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fortunate  infirmity  incapacitated  him  from  properly  ob- 
serving the  evidence. 

The  accused  was  not  negligent,  for  he,  by  his  counsel,  fully 
examined  the  jurors  as  to  their  qualifications.  The  answers 
of  the  juror  of  whom  we  are  speaking  were  such  as  to  dis- 
arm suspicion  of  his  disqualification,  and  there  was  nothing 
to  indicate  that  his  eyesight  was  defective. 

The  State  insists  that  a  circumstance  which  occurred 
during  the  trial  ought  to  have  warned  the  defendant's  coun- 
sel of  the  juror's  infirmity.  But  w«  think  otherwise.  The 
circumstance  was  not  such  as  to  make  it  the  duty  of  counsel 
to  note  it,  and  ask  for  another  jury.  Counsel,  by  sworn 
statements,  declare  that  they  did  not  observe  it,  and  we  see 
nothing  in  the  occurrence  to  justify  the  inference  that  they 
did  observe  the  juror's  infirmity.  Nor  are  they  contradicted, 
for  the  utmost  that  can  be  said  of  the  counter-aflSdavits  is 
that  i^e  affiants  believed  that  counsel  did  note  what  oc- 
curred. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
appellant's  motion  for  a  new  trial. 

Filed  May  12,  1891. 
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Pearcy,  Administratrix. 

Masteb  and  Servant. — Railroad. — Damages. — Defective  Machinery. — Em- 
ployee's Means  of  Knowledge. —  What  Complaint  Must  Aver. — In  an  action 
for  damages  against  a  railroad  company  for  the  death  of  a  brakeman 
alleged  to  have  been  caused  by  the  unsafe  and  defective  condition  of  a 
brake  on  one  of  the  defendant  company's  cars,  it  is  not  necessary  to 
aver  facts  in  the  complaint,  showing  affirmatively  that  the  employee 
had  no  means  of  ascertaining  the  defect.  It  is  the  duty  of  the  master 
to  provide  suitable  and  proper  appliances ;  the  employee  has  the  right 
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to  rely  on  the  master  having  discharged  his  duty,  and  he  is  not  re- 
quired to  search  for  defects,  nor  is  he  required  to  aver  facts  in  his  com- 
plaint, showing  that  he  had  no  means  of  knowledge.  It  is  sufficient  to 
aver  that  he  had  no  knowledge  of  such  defect. 

Same. — Defendant's  Knowledge  of  Defective  Machinery. — Ava-ment  of  Complaint 
as  to  Sufficiency  of. — Demurrer, — Negligence, — Where  the  complaint  alleges 
that  the  brake  was  defective  in  certain  particulars,  and  that  the  de- 
fendant company  negligently  used  such  brake  in  its  business  upon  the 
day  of  the  injury,  and  for  many  days  prior  thereto,  a  demurrer  will  not 
lie  on  the  ground  that  the  complaint  does  not  allege  tliat  the  defendant 
company  had  any  knowledge  of  the  defect,  by  means  of  which  it  is 
averred  the  deceased  received  the  fatal  injury. 

Same. — Safe  Appliances. — Duty  of  Employer  to  Furnish  and  Maintain.'— Knowl- 
edge of  Defects  Chargeable  to  Employee. — The  duty  of  the  employer  does 
not  end  with  simply  providing  snfe  machinery  and  appliances  for  the 
use  of  his  employees,  but  the  further  duty  is  imposed  of  continuously 
exercising  reasonable  diligence  and  care  to  ascertain  and  know  the  con- 
dition of  such  machinery  and  appliances,  and  to  keep  them  in  a  safe 
and  proper  condition.  The  employee  is  charged  with  the  knowledge  of 
such  defects  as  he  could  have  ascertained  by  the  exercise  of  reasonable 
care  and  diligence  in  this  behalf. 

Instbuctions  to  Jury. —  Weight  of  EvideJiee, — An  instruction  is  properly 
refused  which  tells  the  jury  what  weight  they  should  give  to  the  evi- 
dence.    The  jury  are  the  judges  of  the  weight  of  the  evidence. 

Same. — Co^Employecs. —  Who  are  not.— li  is  not  error  to  refuse  to  instruct 
the  jury  in  kn  action  for  damages  for  the  death  of  an  employee  of  a 
railroad  company  alleged  to  have  resulted  from  a  defective  brake,  that 
the  car-inspectors  were  the  co  employees  of  the  brakemen.  The  com- 
pany was  charged  with  the  duty  of  providing  and  maintaining  safe  ap- 
,  pliances  for  use  in  the  operation  of  its  business.  If  this  duty  is  in- 
trusted to  an  agent,  a  car-inspector  for  instance,  such  agent  stands  in 
the  attitude  of  the  master,  and  is  not  a  co-employee  of  the  brakeman. 

Same.— i)(;/ec^ir«  Machinery,— Knowledge  (^.—Employee.— It  is  proper  to  re- 
fuse to  instruct  the  jury,  in  such  an  action,  that  it  was  the  duty  of  the 
brakeman  to  know  whether  the  brake  was  in  good  and  safe  condition, 
and  if  he  continued  to  use  or  operate  it  without  such  knowledge  and  it 
proved  to  be  unsafe,  and  becau.se  of  its  infirmity  he  was  thrown  from 
the  car  and  lost  his  life,  then  his  negligence  contributed  to  the  injury 
and  no  recovery  could  be  had. 

Same. — Assuming  Facts  to  he  Established. — Effect  of, — An  instruction  is  prop- 
erly refused  which  assumes  that  the  evidence  establishes  a  fact,  and 
then  states  what  wae  the  duty  of  a  party  in  view  of  the  fact  so  as- 
sumed to  exist. 

Verdictt. —  Weight  of  Evidence. — A  verdict  will  not  be  disturbed  for  the 
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reason  that  it  is  not  supported  by  the  evidence,  if  there  is  any  evidence 
in  the  record  supporting  the  verdict. 

From  the  Jennings  Circuit  Court. 

E.  Barton,  W.  M.  Ramsey ,  L,  Ma^xoell,  B.  Ramsey,  W.  R, 
Johnston,  H.  D,  MoMullen  and  H.  R,  McMulkn,  for  ap- 
pellant. 

A.  G.  Smith,  W:  Fitzgerald  and  A.  G.  Harris,  for  appellee. 

Olds,  C.  J. — This  action  was  brought  by  the  appellee, 
administratrix  of  the  estate  of  David  L.  Pearcy,  deceased, 
against  the  appellant,  to  recover  damages  occasioned  by  the 
death  of  said  deceased,  who,  at  the  time  of  the  accident 
which  it  is  alleged  caused  his  death,  was  a  brakeman  upon 
one  of  the  appellant's  freight  trains. 

There  was  a  trial  before  a  jury  and  a  general  verdict  re- 
turned in  favor  of  the  appellee,  and  with  their  general  ver- 
dict the  jury  also  returned  answers  to  interrogatories  sub- 
mitted to  them. 

The  appellant  filed  a  motion  for  judgment  in  its  favor  on 
the  answers  to  interrogatories,  notwithstanding  the  general 
verdict,  which  motion  was  overruled.  Appellant  also  moved 
for  a  new  trial,  which  motion  >vas  overruled,  and  a  motion 
in  arrest  of  judgment  was  made  by  the  appellant  and  over- 
ruled. Exceptions  to  the  several  rulings  were  reserved  and 
judgment  was  rendered  by  the  cojirt  upon  the  verdict. 

Appellant  assigns  as  error  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  ;  that  the 
court  erred  in  overruling  appellant's  demurrers  to  the  first, 
second  dnd  third  paragraphs  of  the  complaint,  and  each  of 
them;  that  the  court  erred  in  overruling  appellant's  motion 
for  a  new  trial ;  that  the  court  erred  in  overruling  appellant's 
motion  for  judgment  in  its  favor  upon  the  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict,  and  that  the 
court  erred  in  overruling  appellant's  motion  in  arrest  of  judg- 
ment. 
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The  principal  question  discussed  relates  to  the  sufficiency 
of  the  several  paragraphs  of  the  complaint. 

The  first  paragraph  is  as  follows : 

"  First  Paragraph,  Florence  M.  Pearcy,  administratriz 
of  the  estate  of  David  L.  .Pearcy,  deceased,  complains  of  the 
Ohio  and  Mississippi  Railway  Company,  defendant,  and  says 
that  the  defendant  is  a  corporation,  organized  under  the  laws 
of  the  State  of  Indiana,  and  owns  and  operates,  for  hire,  a  rail- 
road running  through  the  counties  of  Jennings,  Ripley  and 
Dearborn,  in  said  State,  commonly  known  as  the  Ohio  and 
Mississippi  Railroad  ;  that,  on  the  1st  day  of  August,  1887, 
said  David  L.  Pearcy  was  employed  by  the  defendant  to  work 
for  it  in  and  about  its  freight  trains,  in  the  capacity  of  a 
brakeman  on  said  railroad,  in  the  transportation  of  freight 
over  defendant's  said  railroad  for  hire;  that  on  said  day, 
while  said  David  L.  Pearcy  was  at  work  pursuant  to  his  said 
employment,  and  in  the  proper  discharge  thereof,  in  the  ca- 
pacity of  a  brakeman  on  a  certain  freight  train,  then  being 
transported  by  the  defendant  over  its  said  railroad,  at  or  near 
a  place  known  as  Moore's  Hill  grade,  in  Dearborn  county, 
State  of  Indiana,  he  was  killed  by  reason  of  the  defective- 
ness and  unsafe  condition  of  a  brake  and  the  appliances 
thereof  on  one  of  the  defendant's  cars  in  said  freight  train, 
the  said  brake  and  appliances  being  unsafe,  defective  and  out 
of  repair,  in  this,  that  the  threads  of  the  screw  on  top  of  the 
brake-staff  of  said  brake  had  become  and  were  worn  out  and 
battered  so  that  said  threads  would  not  hold  a  nut  securely 
so  as  to  keep  the  brake  wheel  on  said  brake-staff,  when  the 
said  wheel  was  grasped  to  let  off  brakes,  as  said  Pearcy  was 
required  in  his  said  employment  to  do  by  the  defendant  as  a 
brakeman  on  said  freight  train,  and  which  he  might  with 
safety  do  when  said  screw  and  nut  were  in  good  condition  and 
repair,  which  unsafe  and  defective  condition  of  said  brake, 
brake  staff  and  screw  was  unknown  to  said  David  L.  Pearcy, 
and  which  brake,  brake-staff  and  screw  the  defendant  neg- 
ligently and  carelessly  used  in  its  said  business  on  said  day 
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and  for  many  days  prior  thereto ;  that,  on  said  1st  day  of 
August,  1887,  at  or  near  the  foot  of  said  Moore^s  Hill  grade, 
the  said  David  L.  Pearcy  was  required  by  said  defendant, 
pursuant  to  said  employment,  to  let  off  the  said  brake  while 
said  train  was  in  rapid  motion,  and  when  lie  was  grasping 
said  brake  wheel  to  let  off  said  brake,  the  said  wheel  came 
off  in  his  hands  by  reason  of  the  fact  that  the  threads  of  said 
screw  were  in  the  condition  aforesaid,  and  did  not,  and  would 
not,  by  reason  of  its  unsafe  and  defective  condition,  retain 
the  nut  that  held  said  brake  wheel  in  position  on  said  brake 
staff,  and  said  brake  wheel  coming  off  suddenly  in  his  hands, 
while  the  said  David  L.  Pearcy  was  applying  only  sufficient 
force  thereto  to  let  off  said  brake,  he  thereby  lost  his  balance 
and  was  thrown  forward  and.  off*  said  car  onto  the  ground 
below  and  killed,  without  fault  or  negligence  on  his  part,  or 
on  the  part  of  the  plaintiff';  that  said  David  L.  Pearcy  wns 
a  young  man  about  24  years  of  age,  and  in  good  health  and 
splendid  physical  condition,  and  had  dependent  on  him  for 
support  a  young  wife  and  unborn  child  at  the  time  he  lost 
his  life  as  aforesaid  ;  that,  on  the  —  day  of  November,  1887, 
the  plaintiff  was  appointed  administratrix  of  his  estate  by 
the  circuit  court  of  Jackson  county,  in  the  State  of  Indiana. 
Wherefore  plaintiff  demands  judgment  for  ten  thousand  dol- 
lars, and  all  other  and  proper  relief.'^ 

It  is  contended  that  the  first  paragraph  of  the  complaint 
is  bad  for  the  reasons  that  it  is  not  alleged  that  the  appel- 
lant company  had  any  knowledge  of  the  defect  by  which 
it  is  alleged  the  deceased  received  the  alleged  fatal  injury ; 
that  it  is  not  averred  in  the  complaint  that  the  deceased  did 
not  have  the  same  means  of  knowledge  as  to  the  defects 
complained  of  as  the  appellant  had  ;  that  it  is  shown  by 
the  averments  of  the  first  paragraph  of  the  complaint  that 
the  deceased  at  the  time  of  the  injury  was  an  employee  of 
the  appellant  company,  employed  by  the  appellant  to  work 
for  it  in  and  about  its  freight  trains  in  the  capacity  of  a 
brakenian  on  said  railroad  in  the  transportation  of  freight 
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over  appellant's  said  railroad  for  hire,  and  while  so  em- 
ployed the  injury  occurred;  that  it  is  nowhere  alleged  that 
appellant  had  not  exercised  ordinary  care  and  prudence  in 
procuring  the  brake  and  staff  in  question,  nor  that  when 
the  brake-staff  was  put  upon  the  car  it  was  unsafe  or  de- 
fective. 

The  law  imposes  upon  an  employer  the  duty  of  providing 
for  his  employee  a  reasonably  safe  place  to  work,  and  safe 
machinery  to  work  with.  As  applicable  to  the  case  at  bar, 
the  law  imposed  a  duty  on  the  railroad  company  to  provide 
and  maintain  reasonably  safe  and  suitable  cars,  together  with 
the  necessary  appliances  to  run  and  operate  the  trains. 
These  duties  were  imposed  upon  the  master,  and  the  employee 
,had  the  right  to  rely  upon  their  having  been  performed. 
True,  the  employee  was  charged  with  the  duty  of  exercising 
his  faculties,  and  with  the  knowledge  of  such  defects  as  were 
observable  with  the  reasonable  exercise  of  his  faculties  in 
connection  with  the  performance  of  his  accustomed  duties, 
but  he  was  not  bound  to  search  for  defects,  or  to  test  the 
machinery  in  advance  of  using  it,  for  he  had  the  right  to 
proceed  to  use  the  appliances  for  the  operation,  running  and 
management  of  the  train,  relying  upon  the  master  having 
discharged  his  duty  and  provided  safe  appliances  without 
stopping  to  investigate  the  suflBcieucy  or  soundness  of  the 
appliances,  unless  the  defect  was  so  apparent  as  to  convey  to 
him  its  unsafe  and  dangerous  condition  upon  his  approach 
without  investigation.  If  the  employee  had  actual  knowl- 
edge of  its  unsafe  condition,  then  it  would  be  negligence  to 
use  it,  and  if  knowing  the  unsafe  condition  of  the  appliance 
the  employee  attempted  to  use  it  he  would  assume  the  extra 
hazard  in  so  doing. 

The  duty  on  behalf  of  the  employer  does  not  end  with 
simply  providing  safe  machinery  and  appliances  for  the  use 
of  his  employees,  but  the  further  duty  is  imposed  of  con- 
tinuously exercising  reasonable  diligence  and  care  to  ascer- 
tain and  know  the  condition  of  such  machinery  and  appli- 
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anceS;  and  to  keep  them  in  a  proper  and  safe  condition,  and 
the  employee  is  charged  with  the  knowledge  of  such  defects 
as  he  would  have  ascertained  by  the  exercise  of  reasonable 
care  and  diligence  in  this  behalf. 

In  the  case  of  Gincinnati,  etc,  E.  R,  Co.  v.  McMuUen,  117 
Ind.  439,  this  court  says:  "It  is,  however,  the  duty  of  ^ 
railroad  company  to  provide  and  maintain  reasonably  safe 
and  suitable  cars  and  other  appliances  for  its  employees  to 
work  with,  and  it  can  not  escape  liability  to  an  employee, 
who,  without  fault  or  neglect  on  his  part,  suffers  injury  from 
the  use  of  defective  appliances  or  implements,  by  showing  that 
the  failure  to  discover  and  amend  the  defect  was  attributable 
to  the  neglect  of  an  agent  of  the  company  to  whom  the  duty 
of  selecting  and  inspecting  its  cars  and  their  appendages  had 
been  committed.  An  employee  is  required  to  observe  and 
avoid  all  known  or  obvious  perils,  even  though  they  may 
arise  from  defective  machinery  and  appliances ;  but  he  is  not 
bound  to  search  for  defects,  or  make  a  critical  inspection  of 
the  appliances  which  are  provided  for  his  use.  These  are 
duties  of  the  employer,  who  is  required  not  only  to  furnish 
reasonably  safe  and  suitable  tools  and  machinery,  but  to  ex- 
ercise such  a  continuing  supervision  over  them,  by  such  rea- 
sonably careful  and  skilful  inspection  and  repair,  as  will  keep 
the  implements  which  employees  are  required  to  use  in  such 
a  condition  as  not  unnecessarily  to  expose  them  to  unknown 
and  extraordinarv  hazards." 

In  relation  to  the  duty  of  the  employer  in  this  respect,  in  the 
case  of  Northern  Pacific^  etc.,  R,  R,  Co.  v.  Herbert,  116  U.  S. 
642,  it  is  said  :  "  If  no  one  was  appointed  by  the  company 
to  look  after  the  condition  of  the  cars,  and  see  that  the  ma- 
chinery and  appliances  used  to  move,  and  stop  them,  were 
kept  in  repair  and  in  good  working  order,  its  liability  for  the 
injuries  would  not  be  the  subject  of  contention.  Its  negli- 
gence in  that  .case  would  have  been  in  the  highest  degree 
culpable.  If,  however,  one  was  appointed  by  it  charged 
with  that  duty,  and  the  injuries  resulted  from  its  negligence 
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in  its  performance,  the  company  is  liable.  He  was^  so  far 
as  that  duty  is  conc'erned,  the  representative  of  the  com- 
pany ;  his  negligence  was  its  negligence." 

This  statement  of  the  law  is  quoted  with  approval  in  the 
case  of  Cincinnati,  etc..  It,  R.  Co,  v.  ilcMullen,  supt^a.  The 
company  being  charged  with  the  duty  of  providing  and 
maintaining  safe  appliances  for  use  in  the  operation  of  a  train 
of  cars,  if  this  duty  is  intrusted  to  an  agent,  such  agent 
stands  in  the  attitude  of  the  master,  and  is  not  a  co-employee 
with  the  brakeman. 

The  first  paragraph  of  this  complaint  alleges  and  describes 
the  unsafe  condition  of  the  brake,  following  with  the  aver- 
ment, "  Which  unsafe  and  defective  condition  of  said  brake, 
brake-staff  and  screw  was  unknown  to  said  David  L.  Pearcy, 
and  which  brake,  brake-staff  and  screw  the  defendant  neg- 
ligently and  carelessly  used  in  its  said  business  on  said  day, 
and  for  many  days  prior  thereto.*' 

It  is  further  averred  that  the  injury  occurred  without 
fault  or  negligence  on  the  part  of  Pearcy,  or  the  plaintiff. 
There  are  no  averments  to  show  that  the  employer,  Pearcy, 
had  ever  used  or  seen  the  car-brake,  which  w^as  defective 
prior  to  the  injury,  and  that  the  injury  occurred  while  in  the 
discharge  of  his  duty  attempting  to  set,  or  let  off  said  brake 
while  the  train  was  in  rapid  motion.  There  are  no  facts 
stated  in  the  paragraph  showing  that  the  employee  had  any 
actual  notice  of  the  defect  in  the  brake,  or  which  would  im- 
pute to  him  knowledge  of  such  defect,  but  it  is  expressly 
averred  that  such  defect  was  unknown  to  him,  and  the  com- 
plaint is  clearly  sufficient  in  so  far  as  it  is  necessary  to  aver 
the  want  of  negligence  on  the  part  of  the  employer.  It  is 
not  necessary,  in  a  suit  for  damages  by  an  employee  against 
the  employer,  to  aver  in  the  complaint  facts  showing  affirm- 
atively that  the  employee  had  no  means  of  ascertaining  the 
defect.  It  being  the  duty  of  the  master  to  provide  suitable 
and  proper  appliances,  the  employee  had  the  right  to  rely  on 
the  master  having  discharged  his  duty  in  this  respect,  and  be 
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is  not  bound  to  search  for  defects,  nor  is  he  required  to  aver 
facts  in  his  complaint  showing  that  he  had  no  means  of 
knowledge  ;  but  it  is  sufficient  to  aver  that  he  had  no  knowl- 
edge of  such  defect.  Particularly  this  is  true  where,  as  in 
the  complaint  in  this  case,  no  facts  appear  from  which  knowl- 
edge of  such  defects  can  be  imputed  to  him. 

It  is  further  objected  that  there  is  no  affirmative  aver- 
ment in  this  paragraph  that  the  appellant  company  actually 
knew  of  the  defective  and  dangerous  condition  of  the 
brake.  In  the  case  of  Pittaburghy  etc.,  R,  W.  Co,  v.  Adams, 
105  Ind.  151,  the  alleged  injury  occurred  on  account 
of  an  iron  splinter  allowed  to  remain  protruding  from  the 
iron  rail.  The  averments  of  the  complaint  were  that 
*' the  bottom  of  plaiutiiF's  pantaloons  upon  his  right  leg 
was  pierced  by  a  sharp  piece  of  iron  negligently  left  by  de- 
fendant projecting  from  the  rail  of  defendant's  said  road, 
which  defendant  at  said  place  had  negligently  and  carelessly 
suffered  to  get  and  remain  out  of  repair."  Of  this  averment 
tlie  court  says :  "  The  contention  on  the  part  of  appel- 
lant's counsel,  amongst  other  things,  is,  that  it  is  not  alleged 
that  appellant  knew,  or  with  reasonable  care  might  have 
known,  of  the  unsafe  condition  of  the  rail,  and  that  it  is  not 
alleged  that  appellee  did  not  know,  or  with  reasonable  care 
might  not  have  known,  that  the  rail  was  in  an  unsafe  condi- 
tion. Upon  the  hypothesis  that  the  gravamen  of  the  action 
is  alone  the  negligence  of  appellant  in  connection  with  the 
rail,  and  that  to  constitute  negligence  in  that  regard  it 
is  essential  that  appellant  knew,  or  with  reasonable  care 
might  have  known,  of  its  unsafe  condition,  still,  the  gen- 
eral averment  that  appellant  negligently  left  the  sliver  or 
splint,  projecting  from  the  rail,  is  sufficient  under  many  de- 
cisions of  this  court,  *  *  *  And  so,  too,  in  relation  to 
the  general  averment  that  appellee  was  without  fault  or  neg- 
ligence.^' 

In  the  case  of  Cleveland,  etc,  JR.  R.  Co.  v.  Wynant,  100 
Ind.  160,  it  is  said  :     ^'  It  is  settled  by  the  decisions  of  this 
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court,  that  a  general  allegation  of  negligence  is  sufficient  to 
withstand  a  demurrer  to  the  complaint  for  the  want  of  facts  ; 
and  that^  under  such  allegation^  the  facts  constituting  negli- 
gence may  be  given  in  evidence." 

The  complaint,  in  the  case  at  bar,  charges  that:  "  Which 
brake,  brake-staff  and  screw  the  defendant  negligently  and 
carelessly  used  in  its  said  business  on  said  day  and  for  many 
days  prior  thereto."  The  previous  averments  in  the  com- 
plaint describe  the  brake,  brake-staff  and  screw,  which  came 
apart  and  caused  the  injury,  alleging  that  they  were  "  unsafe, 
defective  and  out  of  repair,  in  this,  that  the  threads  of  the 
screw  on  top  of  the  brake-staff  of  said  brake  had  become 
and  were  worn  and  battered  so  that  said  threads  would 
not  hold  a  nut  securely  so  as  to  keep  the  brake-wheel  on 
said  brake-staff  when  the  said  wheel  was  grasped  to  let  off 
brakes." 

The  fair  construction  to  be  put  upon  the  averment  of  the 
complaint  in  relation  to  the  negligence  of  the  appellant  is, 
that  the  appellant  used  the  brake  in  that  worn,  battered  and 
unsafe  condition,  in  its  business,  on  the  day  of  the  injury 
and  for  many  days  prior  thereto.  The  car  is  described  as 
one  of  the  appellant^s  own  cars  and  the  averments  show  the 
defective  condition  to  have  been  the  result  of  wear  and  bat- 
tering. It  was  the  duty  of  the  appellant  to  inspect  its  cars, 
and  the  averment  in  this  paragraph  that  it  negligently  and 
carelessly  used  this  brake,  brake-staff  and  screw  in  its  busi- 
ness, on  said  day  and  for  many  days  prior  thereto,  is  suffi- 
cient to  withstand  a  demurrer. 

The  demurrer  admits  the  truth  of  the  allegations  in  the 
paragraph.  It  admits  that  the  brake  was  defective  as  al- 
leged. It  admits  that  the  appellant  negligently  used  such 
defective  brake  in  its  business  upon  the  day  of  the  injury 
and  for  many  days  prior  thereto,  and  that  the  deceased  had 
no  knowledge  of  such  defect,  and  the  injury  occurred  with- 
out his  fault  or  negligence. 

There  was  no  error  in  overruling  the  demurrer,  and  the 
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complaint  being  good,  as  against  a  demurrer,  it  was  good 
after  judgment  to  withstand  a  motion  in  arrest. 

The  averments  of  the  second  and  third  paragraphs  of  the 
complaint  are  equally  as  strong  as  the  averments  of  the  first. 

They  each  charge  knowledge  of  the  defective  condition  of 
the  brake  on  the  part  of  the  appellant. 

We  do  not  deem  it  necessary  to  set  out  these  paragraphs, 
for,  under  the  rules  we  have  stated  as  applicable  to  the  first 
paragraph,  each  is  sufficient.  Louisville,  etc.,  R.  W.  Go,  v. 
Buck,  116  Ind.  566. 

It  is  contended  that  a  new  trial  should  have  been  granted 
for  the  reason  that  the  evidence  does  not  sustain  the  verdict. 
If  there  is  some  evidence  supporting  each  of  the  material 
averments  of  the  complaint,  then  the  evidence  supports  the 
verdict,  and  this  court  will  not  reverse  a  judgment  on  ac- 
count of  the  insufiSciency  of  the  evidence.  This  has  been 
the  long  settled  law  of  this  State  as  enunciated  by  the  decis- 
ions of  this  court   and  by  them  we  must  be  governed. 

In  the  light  of  this  rule  we  have  considered  the  evidence. 
We  do  not  think  any  good  purpose  would  be  subserved  by 
extending  the  decision  to  discuss  and  analyze  it ;  we  think  it 
sustains  the  verdict  of  the  jury. 

It  is  also  contended  that  the  court  erred  in  giving  and  re- 
fusing instructions. 

We  have  read  and  considered  the  instructions  given  and 
those  asked  by  the  appellant  and  refused  by  the  court.  They 
present  no  questions  of  law  but  what  have  heretofore  been 
settled  by  this  court,  and  no  good  can  be  accomplished  by 
setting  them  out. 

The  instructions  given  are  carefully  drafted,  and  state  the 
law  of  the  case  correctly.  They  fully  cover  all  phases  of  the 
law  applicable  to  the  facts. 

The  first  instruction  asked  by  the  appellant  and  refused 
tells  the  jury  what  weight  they  shall  give  to  certain  evidence. 
This  was  erroneous.  The  jury  are  the  judges  of  the  weight 
of  the  evidence. 
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The  second  states  the  law  to  be  that  the  car  inspectors  are 
the  co-employees  of  the  brakeman.     This  is  not  the  law. 

The  third  tells  the  jury  that  it  was  the  duty  of  the  de- 
ceased to  know  whether  or  not  the  brakes  and  brake-staffs 
upon  the  train  upon  which  he  was  working  were  in  good  and 
safe  condition,  and  if  he  undertook  to  use  or  operate  the 
brake  upon  the  car  from  which  he  fell  without  informing 
himself  as  to  whether  it  was  in  a  good  and  safe  condition  for 
use,  and  it  proved  to  be  unsafe,  and  because  of  its  infirmity 
he  \^as  thrown  from  the  car  and  lost  his  life,  then  his  negli- 
gence contributed  to  the  injury,  and  the  plaintiff  can  not  re- 
cover. This  instruction  is  contrary  to  all  modern  authority, 
and  was  properly  refused. 

The  fourth  states  substantially  the  same  principle  of  law 
as  the  third — that  it  was  the  duty  of  the  deceased  to  examine 
the  brakes  upon  all  the  cars  before  attempting  to  use  them. 

The  fifth  states  substantially  the  same  principle  of  law^as 
the  second,  in  regard  to  the  car  inspectors  and  brakemen  be- 
ing co-employees.  And  the  sixth  assumes  that  the  evidence 
establishes  a  fact,  and  then  states  what  was  the  dutv  of  the 
deceased  in  view  of  the  fact  so  assumed  to  exist,  and  there 
was  no  error  in  refusing  it. 

The  court  committed  no  error  in  giving  or  refusing  in- 
structions. 

It  is  further  contended  that  the  court  erred  in  overruling 
the  appellant^s  motion  for  judgment  in  its  favor  notwith- 
standing the  general  verdict. 

The  answers  to  interrogatories  are  not  inconsistent  with 
the  general  verdict.  They  find  the  brake  to  be  defective,  that 
the  screw  had  rusted  so  as  not  to  hold  the  wheel  upon  the 
top  of  the  staff,  and  that  the  car  inspectors  neglected  their 
duty,  and  did  not  inspect  it,  that  the  injury  occurred  on  ac- 
count of  this  defect. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  30, 1891. 
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was  executed  by  a  husband  and  wife  on  the  lands  of  the  husband  to         |l28  :900 

secure  his  debt.     After  the  execution  of  the  mortgage  the  land  was         y^  ^ 

conveyed  to  the  wife.    The  mortgage  was  thereafter  foreclosed,  the 

husband  and  wife  being  made  parlies  to  the  foreclosure  proceedings. 

The  land  was  sold  at  slierilT's  sale,  the  mortgagor  being  the  purchaser, 

and  in  due  time  he  received  a  sheriff^s  deed  therefor.     After  the  death 

of  the  wife,  and  more  than  ten  years  from  the  date  of  the  foreclosure 

sale,  an  action  was  instituted  hy  the  husband  and  children  to  recover 

said  real  estate,  on  the  ground  that  the  decree  for  the  sale  of  the  land 

was  void  for  certain  reasons  set  forth  in  the  complaint. 

Hdd^  that  the  husband  was  an  execution  debtor  within  the  contemplation 
of  section  293,  B.  S.  1881,  and  that  any  action  for  the  recovery  of  the 
real  estate  in  which  he  joined  must  be  brought  within  ten  years  after 
the  foreclosure  sale. 

Hdd,  also,  that  the  wife  was  an  execution  debtor  under  the  provisions  of 
the  statute,  and  that  all  persons  claiming  title  under  her,  acquired 
since  the  rendition  of  the  judgment,  must  bring  suit  within  ten  years 
after  the  foreclosure  sale. 

Held^  also,  that  the  sale  of  the  land  under  the  decree  was  sufficient  to  give 
color  of  title  and  bring  the  case  within  the  operation  of  the  statute  of 
limitations. 

UeM^  also,  that  the  wife  was  not  within  the  exception  in  favor  of  persons 
under  legal  disabilities,  contained  in  the  present  statute. 

Pleading. — Complaint — Joint  Cause  of  Action, — Demurrer. — A  complaint 
not  showing  a  cause  of  action  in  favor  of  all  the  plaintifis  is  bad  on 
demurrer. 

From  the  Mouroe  Circuit  Court. 

E,  K.  Milletif  H.  C.  Duncan  and  /.  C  Batman,  for  ap- 
pellants. 

D.  E,  Beem  and  W.  Hickmany  for  appellees. 

MilleB;  J. — The  appellants  instituted  this  action  against 

the  appellees  to  recover  real  estate,  and  quiet  their  title  to 

the  same. 

Vol.  128.— 14 
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The  sufficiency  of  the  second  paragraph  of  the  complaint, 
to  which  a  demurrer  was  sustained,  presents  the  only  ques- 
tion in  the  case. 

It  appears  from  the  complaint  that  on  the  1st  day  of 
March,  1867,  the  plaintiff,  James  E.  Whitesell,  was  the 
owner  of  the  southwest  quarter  of  section  ten,  in  township 
nine  north,of  range  two  west;  also  a  part  of  the  northwest 
quarter  of  the  same  section,  described  by  metes  and  bounds, 
containing  in  all  two  hundred  acres ;  that  on  the  10th  day 
of  July,  1868,  said  land  was  conveyed  by  the  owner  and 
Matilda,  his  wife,  to  John  E.  Sedwick,  and  by  him  immedi- 
ately reconveyed  to  said  Matilda;  that  on  the  10th  day  of 
March,  1867,  James  E.  Whitesell  and  another  were  indebted 
to  Henry  Bitter  in  the  sum  of  $5,000,  and  on  that  day 
Whitesell  and  wife  executed  to  Ritter  a  mortgage  on  a  tract 
of  real  estate,  the  description  of  which  is  identical  with  the 
description  above  set  out,  except  that  in  describing  the  quar- 
ter sections  the  word  "  east "  is  used  instead  of  the  word 
"  west."  This  mortgage  was  foreclosed  September  1st,  1874, 
and  a  judgment  rendered  against  the  makers  of  the  note  for 
$8,000,  and  a  decree  for  the  sale  of  the  land  entered.  Af- 
terwards, on  the  8th  day  of  October,  1874,  Kitter  began  an- 
other proceeding  to  foreclose  the  mortgage,  making  White- 
sell  and  wife  parties  defendant,  as  well  as  certain  officers  of 
the  county. 

It  is  averred  that  the  complaint  in  that  case  did  not  allege 
any  mistake  in  the  mortgage  or  in  the  description  of  the  real 
estate,  nor  did  it  refer  to  the  prior  foreclosure  of  the  mort- 
gage, or  aver  that  the  real  estate  had  been  sold  for  taxes,  or 
that  the  land  had  been  sold  and  conveyed  to  Matilda  White- 
sell,  or  ask  for  a  reformation  of  the  mortgage. 

The  defendants  did  not  appear  to  the  action,  and  were  de- 
fiiulted.  On  the  8th  day  of  April,  1875,  a  judgment  was 
rendered  against  the  makers  of  the  note  for  $10,704,  of 
which  $718.02  was  on  account  of  delinquent  taxes  for  which 
tlic  land  had  been  sold  and  purchased  by  the  plaintiff.     A 
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,  decree  for  the  foreclosure  of  the  mortgage  was  also  entered, 
in  which  the  real  estate  above  described,  owned  by  Matilda 
Whitesell,  was  correctly  described.  A  certified  copy  of  the 
decree  was  issued  to  the  sheriff,  and  on  the  22d  day  of  May, 
1875,  the  land  was  sold  to  the  plaintifiP,  Ritter,  for  the  sum 
of  $11,000.  In  due  time  a  sheriff's  deed  was  executed  to 
the  purchaser,  and  possession  taken  under  his  purchase. 
Matilda  Whitesell  died  on  the  1st  day  of  July,  1887,  leav- 
ing her  husband  and  the  other  appellants,  who  are  her  chil- 
dren, as  her  only  heirs  at  law.  Henry  Ritter  also  died  on 
the  Ist  day  of  September,  1887.  The  appellees  are  his 
children  and  heirs. 

The  appellants  claim  that  the  decree  for  the  sale  of  the 
land  was  without  the  issues  of  the  case,  and  void ;  that  Ma- 
tilda Whitesell  having  been  brought  into  court  for  the  fore- 
closure of  a  mortgage  on  one  tract  of  land,  the  entry  of  a  de- 
cree against  her  for  the  sale  of  a  different  tract  was  not  sim- 
ply erroneous,  but  void. 

The  view  that  we  take  of  another  question  involved  ren- 
ders it  unnecessary  for  us  to  examine  or  pass  upon  this  one. 

The  appellant,  James  E.  Whitesell,  who  was  joined  with 
the  other  appellants  as  a  plaintiff,  was,  beyond  all  question, 
one  execution  debtor.  It  was  his  debt;  he  was  a  judgment 
debtor,  and  after  the  execution  issued  on  the  judgment,  an 
execution  debtor,  within  the  strictest  definition  of  the  term. 
The  fact  that  the  land  had  been  conveyed  to  his  wife  did  not 
make  him  any  the  less  a  debtor.  The  provision  contained 
in  the  third  clause  of  section  293,  R.  S.  1881,  that  actions  for 
the  recovery  of  real  property,  by  the  execution  debtor,  must 
be  brought  within  ten  years  after  the  sale,  constitutes  a  com- 
plete bar  to  his  right  of  recovery. 

It  necessarily  follows  that  the  complaint,  not  showing  a 
cause  of  action  in  favor  of  all  the  plaintiffs,  is  bad  on  demur- 
rer.    Neal  V.  State,  ex  rel,,  49  Ind.  51,  and  cases  cited. 

We  are  also  of  the   opinion  that  the   cause  of  action  is 
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barred  against  all  who  claim  title  under  Matilda  Whitesell^ 
acquired  since  the  rendition  of  the  judgment. 

The  clause  of  the  statute  under  consideration  prescribing 
within  what  time  an  action  shall  be  commenced' is  as  follows  : 

"Third.  For  the  recovery  of  real  property  sold  on  execu- 
tion, brought  by  the  execution  debtor,  his  heirs,  or  any  per- 
son claiming  under  him,  by  title  acquired  after  the  date  of 
the  judgment,  within  ten  years  after  the  sale."  Section  293, 
R.  S.  1881. 

This  limits  the  time  within  which  such  suits  should  be 
brought  by  the  following  persons : 

1.  By  all  who  were  parties  to  the  suit  in  which  the  judg- 
ment was  obtained,  and  against  whom  the  execution  issued 
for  its  enforcement. 

2.  By  persons  who  acquired  title  under  those  of  the  pre- 
ceding class  after  the  execution  of  the  judgment  upon  which 
the  execution  was  issued,  and  the  land  sold. 

The  decree  upon  which  the  land  was  sold  was  an  execution 
within  the  meaning  of  this  statute.  Every  writ  which  au- 
thorizes an  officer  to  carry  into  eifect  a  judgment,  or  order, 
of  a  court  of  law,  or  a  final  decree  of  a  court  of  equity,  is  an 
execution.  Freeman  Executions,  section  2  ;  Pieraony.  Havi- 
mond,  22  Texas,  585;  United  States  v.  Koursey  9  Pet.  8; 
Darby  v.  Carson,  9  Ohio,  149. 

Matilda  Whitesell  was  a  party  to  the  suit,  and  we  may  in- 
fer that  the  decree  directed  the  sale  of  her  interest  in  the 
property  therein  described.  She  was  therefore  a  party  to 
the  execution,  which  was  a  certified  copy  of  the  decree  ren- 
dered against  her  and  her  co-defendants  for  the  sale  of  the 
property,  and  embraced  within  the  term  "  execution  debtor," 
used  in  the  statute. 

The  case  of  Brenner  v.  Quick,  88  Ind.  546,  is  not  in  con- 
flict with  this  position,  for  in  that  case  the  wife  was  not  a 
party  to  the  foreclosure,  and,  therefore,  not  an  execution  de- 
fendant. 

The  decree  rendered  against  Matilda  Whitesell  was,  doubt- 
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less,  erroneous,  and  may  have  been  void  ;  but  the  sale  of  the 
laud  under  the  decree  was  sufficient  to  give  color  of  title, 
and  bring  the  case  within  the  operation  of  the  statute  of  lim- 
itation.   BreftTLueft*  v.  Quick,  supra  ;  Orr  v.  Owens,  post,  p.  229. 

The  fact  that  Mrs.  Whitesell  was  a  married  woman  does 
not  bring  her  within  the  exception  in  favor  of  persons  under 
legal  disabilities,  contained  in  the  present  statute.  Rosa  v. 
Prather,  103  Ind.  191  ;  City  of  Indianapolis  v.  Patterson, 
112  Ind.  344. 

Judgment  affirmed. 

Filed  May  12, 1891. 
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Practice. — Pleading. — Leave  to  Amend, — Discretion  of  Court  as  to, — Rule  on  =-g 

Appeal. — The  granting  of  leave  to  amend  pleadings,  after  the  issues  are  154   840 

closed,  and  especially  pending  the  trial,  is  a  matter  resting  largely  in  the  128    213 

discretion  of  the  trial  court.    It  is  only  in  cases  where  there  seems  to  have  jgg    210 

been  an  abuse  of  that  discretion,  apparently  resulting  in  injustice,  that  [}^    V^ 

the  Supreme  Ck)urt  will  interfere.     Where  the  record  shows  that  the  168    243 

party  requesting  leave  to  amend  could  not  possibly  have  been  injured 
by  the  refusal  of  the  court  to  permit  it,  the  question  whether  or  not  the 
court  abused  its  discretion  will  not  be  inquired  into. 

Same. — Errors. —  Wheri  I^riy  can  Complain. — A  party  can  only  complain  of 
the  court's  errors  when  he  is  injured  by  them. 

Same. — Errors  Assigned. —  When  Waived. — A  party  to  be  entitled  to  liave 
alleged  errors  considered  must  do  more  than  merely  call  attention  to 
them,  and  assert  that  they  are  errors.  Unless  there  is  at  least  an  at- 
tempt at  argument,  or  something  to  indicate  wherein  they  are  claimed 
to  be  erroneous,  aside  from  the  mere  assertion,  they  will  be  considered 
as  waived. 

Eminent  Domain. — CondemTiation  Proceedings. — Measure  of  Damages, — As- 
sessment of  Damages. — The  rule  in  condemnation  proceedings  is  that  all 
damages  present  or  prospective,  that  are  the  natural  or  reasonable  in- 
cident of  the  improvement  to  be  made,  or  work  to  be  constructed,  not 
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including  such  as  may  arise  from  negligence  or  unskilfulness,  or  from 
the  wrongful  act  of  those  engaged  in  the  work,  must  be  assessed.  Dam- 
ages are  assessed  once  for  all,  and  the  measure  siiould  be  the  entire  loss 
sustained  by  the  owner,  including  in  one  assessment  all  injuries  result- 
ing from  the  appropriation.  . 
Same. — Damages.—  What  May  6«  Considered  in  Estimating, — Railroad. — In 
an  action  for  the  appropriation  of  lands  by  a  railroad  company,  it  was 
proper  to  instruct  the  jury  that  they  might  consider  the  manner  in 
which  the  land  would  be  divided  by  tlie  line  of  the  railroad  as  affecting 
the  size  and  shape  of  the  fields,  the  access  of  stock  to  water,  the  passage 
fiom  one  part  of  the  farm  to  another,  the  possible  danger  from  fire 
emitted  from  the  locomotives,  etc. 

From  the  Benton  Circuit  Court. 

8.  H.  Spoonevj  W.  H.  Darroch  and  U.  Z.  Wiley,  for  ap- 
pellant. 

E.  P.  Hammond,  W.  B.  Austin,  M.  H,  Walker,  G.  H. 
Gray  and  T.  (7.  Annabal,  for  appellees. 

McBride,  J. — This  was  a  proceeding  by  the  appellant  for 
the  appropriation  of  certain  lands  in  Newton  county  belong- 
ing to  appellee  Elijah  Hunter  for  right  of  way. 

Appraisers,  duly  appointed,  having  made  their  report, 
both  parties  filed  exceptions  to  the  awards  The  cause  was 
taken  on  change  of  venue  to  Benton  county,  where  it  was 
tried  by  a  jury.  On  the  third  day  of  the  trial,  but  before  the 
appellees  had  closed  their  evidence,  the  appellant  filed  its 
written  motion,  supported  by  affidavits,  for  leave  to  amend 
its  articles  of  appropriation.  This  motion  the  court  over- 
ruled. Appellant  insists  that  the  court  erred  therein,  and  it 
is  over  this  question  the  principal  controversy  is  waged.  Ap- 
pellees insist  that  the  question  is  not  properly  in  the  record, 
but  in  this  they  are  in  error.  It  was  properly  saved  and  is 
fairly  presented. 

As  a  rule,  the  granting  of  leave  to  amend  pleadings,  after 
the  issues  are  closed,  and  especially  pending  the  trial,  is  a 
matter  resting  largely  in  the  discretion  of  the  trial  court.  It 
is  only  in  cases  where  there  seems  to  have  been  an  abuse  of 
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that  discretion,  apparently  resulting  in  injustice,  that  this 
court  will  interfere. 

In  the  case  of  Chicago,  etc,  R.  W,  Co.  v.  Jones,  103 
Ind.  386,  the  court  said  :  "  Whether  a  party  shall  be  allowed 
to  amend  his  pleadings  after  the  issues  are  closed,  is  a  matter 
resting  very  much  in  the  discretion  of  the  nisi  prixis  court. 
The  fact  that  in  such  a  case  leave  of  court  is  necessary,  im- 
plies th6  right  of  the  court  to  refuse  permission  to  amend  in 
any  case  except  upon  good  cause  shown,  and,  even  when  a 
showing  is  made,  the  matter  is  still  within  the  legal  discre- 
tion of  the  court,  the  leave  to  be  granted  or  refused  accord- 
ingly. But  the  decision  of  the  nisi  prius  court,  when  cause 
is  shown,  is  not  conclusive.  It  may  be  reviewed  in  this  court, 
and  will  be  disapproved  when  substantial  injustice  appears 
to  have  been  done." 

It  will  be  necessary  for  us  to  examine  the  entire  record  to 
determine  whether  or  not,  in  the  language  of  the  court  just 
quoted,  "substantial  injustice  appears  to  have  been  done." 
If,  from  such  an  examination,  it  appears  that  no  injustice  re- 
sulted to  appellant  by  reason  of  the  refusal  to  permit  the 
amendment,  we  will  not  be  justified  in  reversing  the  cause 
upon  that  ground. 

The  exceptions  filed  by  the  appellee  Hunter  contained  the 
following  : 

*^6.  Said  lands  of  said  defendant,  other  than  that  appro- 
priated by  said  plaintilF,  are,  and  will  be,  damaged  in  the  sum 
of  one  thousand  dollars  on  account  of  being  caused  to  over- 
flow with  water  by  reason  of  the  defective  drainage  made, 
and  to  be  made,  by  said  plaintiff  on  each  side  of  its  railroad 
track  on  said  right  of  way,  and  by  reason  of  the  insufficient 
culverts  and  unnecessary  culverts  constructed  by  it  across  its 
right  of  way. 

"  c.  By  reason  of  its  said  appropriation,  and  the  manner 
in  which  said  plaintiff  has  dug  trenches  on  each  side  of  its 
railroad  track  on  said  right  of  way,  said  defendant  will  be 
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put  to  an  expense  of  one  thousand  dollars  in  drainage  on  hia 
said  lands,  not  proposed  to  be  appropriated  by  said  plaintiff/^ 

There  was  evidence  showing  that  on  the  south  line  of  the 
land  of  appellee,  Elijah  Hunter,  there  was  a  ditch  running 
east  and  west,  in  which  the  water  flowed  to  the  west.  On 
the  north  side  of  this  ditch  there  was  an  embankment  some 
two  feet  high,  made  to  prevent  the  water  from  overflowing 
from  the  ditch  and  running  north  on  said  appellee's  land, 
the  flow  of  the  water  being  naturally  northward  from  the 
ditch.  The  appellant,  in  making  its  railroad,  cut  this  em- 
bankment on  the  right  of  way  proposed  to  be  appropriated 
in  this  action,  and  there  was  evidence  tending  to  show  that 
it  did  not  securely  repair  the  breach,  and  that,  as  a  conse- 
quence, the  water,  in  times  of  freshets,  broke  through  or 
over  the  opening  and  overflowed  a  large  quantity  of  appel- 
lee's land.  There  was,  however,  conflict  in  the  evidence  as 
to  the  condition  in  which  appellant  left  the  embankment, 
there  being  testimony  upon  its  part  tending  to  show  that  at 
the  time  of  the  trial  the  embankment  had  been  restored  to 
its  normal  condition. 

The  amendment  which  appellant  proposed  to  make  is  as 
follows : 

'^  The  plaintifi^  agrees  to  construct  and  mai^itain  an  em- 
bankment on  and  across  its  said  right  of  way  of  the  uniform 
height  of  two  feet,  being  as  high  as  the  face  of  the  railroad 
at  that  point  from  the  surface  of  the  ground,  at  a  point  on 
its  said  right  of  way  at  or  near  the  southeast  corner  of  the 
northwest  quarter  of  section  eleven,  in  township  twenty- 
seven  north,  of  range  eight  west,  in  Newton  county,  Indi- 
ana. Said  embankment  so  agreed  to  be  constructed  and 
maintained  by  the  plaintiff",  to  connect  with  either  side  of 
the  road-bed  of  plaintiff^  at  that  point,  and  also  connecting 
with  an  embankment  heretofore  constructed  and  existing  at 
that  point  along  the  north  bank  of  an  open  ditch  passing  at 
this  point,  and  in  line  with  said  old  embankment.  Said  em- 
bankment to  be  so  constructed  as  to  form  with  said  old 
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embankment  and  the  road-bed  of  said  plaintiff^s  railroad,  a 
complete  barrier  and  levee,  to  resist  the  overflow  of  water 
to  the  full  height  of  two  full  feet  from  the  common  surface 
of  the  ground  at  that  point,  and  so  protect  the  land  of  said 
defendant,  Elijah  Hunter,  from  the  overflow  of  water  from 
said  open  ditch  or  from  any  other  source. 

"  Plain tifl^  further  agrees  to  construct  and  maintain  bor- 
row pits  or  ditches  along  either  side  the  line  of  its  road-bed, 
through  and  across  the  lands  of  defendant,  Elijah  Hunter, 
over  which  the  same  passes,  to  wit :  The  northwest  quarter 
of  section  eleven,  the  southeast  quarter  of  section  three,  and 
the  southwest  quarter  of  section  two,  in  said  town  and  range, 
and  to  construct  and  maintain  at  the  farm  and  public  high- 
way crossings  on  said  land,  culverts  and  waterways,  so  as  to 
afford  a  free  and  unobstructed  flow  of  water  down  and  along 
said  right  of  way,  and  discliarge  the  same  ofl^  and  through 
the  culverts  and  waterways  at  said  public  highway  cross- 
ings, and  to  fill  up  and  maintain  at  the  west  line  of  the  pub- 
lic highways,  on  the  east  line  of  the  southeast  quarter  of 
said  section  three,  all  borrow  pits,  ditches  and  excavations 
there  made  by  them  on  its  right  of  ^ay  at  that  point,  and 
to  form,  construct  and  maintain  at  that  point  an  embank- 
ment of  the  height  of  one  foot  from  the  common  surface  of' 
the  ground  across  its  right  of  way  so  as  to  form  a  complete 
barrier  against  the  flow  of  water  through;  over  and  across 
the  right  of  way  of  plaintiff  at  that  point  upon  and  across 
the  lands  of  said  Elijah  Hunter." 

Those  portions  of  the  exceptions  quoted  were  evidently 
intended  to  lay  the  foundation  for  the  recovery  of  damages 
for  permanent  injury  to  the  land  by  reason  of  the  destruction 
of  the  embankmenf  which  protected  the  land  from  overflow 
by  the  surplus  waters  of  the  ditch. 

The  amendment  proposed  to  be  made  to  the  articles  of  ap- 
propriation was  of  course  designed  to  remove  that  element, 
and  prevent  the  recovery  of  damages  because  of  any  such 
permanent  injury.     Much  evidence  was  introduced  by  the 
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appellee  addressed  to  that  point.  The  jury,  however,  found 
against  the  appellee,  and  did  not  allow  any  damages  for  any 
such  permanent  injury. 

The  jury  returned  a  general  verdict  and  also  answers  to 
special  interrogatories  propounded  by  both  parties. 

The  twenty-seventh  interrogatory  propounded  by  the  ap- 
pellant to  the  jury,  and  the  answer  of  the  jury  thereto,  were 
as  follows : 

^^  27.  In  estimating  the  damage  of  the  defendant  Elijah 
Hunter,  if  you  find  that  he  has  sustained  any  damages  by 
reason  of  the  appropriation  by  plaintiff  of  its  right  of  way 
over  and  across  the  northwest  quarter  of  section  11,  the 
southwest  quarter  of  section  2,  and  the  southeast  quarter  of 
section  5,  in  township  twenty-seven  north,  of  range  eight 
west,  in  Newton  county,  Indiana,  and  the  construction  of  its 
railroad  thereon,  what  amount  of  damages,  if  any,  do  you 
find  that  said  defendant  sustained  on  account  of  any  perma- 
nent injury  to  said  lands,  and  to  the  northeast  quarter  of  sec- 
tion ten  in  said  township  and  range,  by  reason  of  overflow 
of  water  on  said  lands,  caused  by  the  construction  of  plain- 
tiff's railroad?     Answer.     None." 

It  is  manifest  that  if  the  jury  allowed  no  damages  for  any 
permanent  injury  to  the  land  by  reason  of  overflow  of  water 
the  appellant  was  not  harmed  because  not  allowed  to  file  an 
amendment,  the  sole  purpose  of  which  was  to  prevent  the 
recovery  of  damages  for  such  assumed  permanent  injury.  It 
is  therefore  unnecessary  for  us  to  inquire  whether  or  not  on 
the  showing  made  the  court  abused  its  discretion  in  refusing 
to  permit  the  amendment. 

Counsel  for  appellant  insist  with  much  earnestness  that 
notwithstanding  this  answer  the  circumstances  all  indicate 
that  the  jury  considered  such  matters,  and  that  we  must  pre- 
sume that  they  did  consider  them,  and  did  allow  damages 
on  account  thereof.  The  answer  of  tlie  jury  is  conclusive, 
and  we  can  not  disregard  it. 

Appellant  moved  for  a  judgment  in  its  favor  on  the  an- 
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swers  to  interrogatories  notwithstanding  the  general  verdict, 
and  urges  that  the  court  erred  in  overruling  the  motion. 

Counsel  say  the  answers  are  irreconcilable  and  inconsistent 
with  the  general  verdict.  They  do  not  point  out  the  par- 
ticulars wherein  they  are  inconsistent  and  irreconcilable,  and 
we  might  well  disregard  the  alleged  error.  We  have,  how- 
ever, examined  the  interrogatories,  and  the  only  inconsist- 
ency apparent  seems  to  be  that  by  the  answers  to  the  inter- 
rogatories the  appellees  are  shown  to  be  entitled  to  a  greater 
sum  for  damages  than  that  allowed  by  the  general  verdict. 
In  our  opinion  this  is  something  of  which  appellant  can  not 
complain. 

The  questions  next  discussed  arise  on  the  motion  for  a 
new  trial,  and  relate  to  the  action  of  the  court  in  giving  and 
and  refusing  certain  instructions. 

Of  these  instructions,  the  seventh  and  twelfth,  tendered 
by  the  appellant  and  refused,  the  sixth,  tendered  by  the  ap- 
pellees and  given,  and  the  first,  given  by  the  court  of  its 
own  motion,  all  relate  to  the  claim  of  appellee  to  permanent 
damages  to  his  land,  growing  out  of  the  alleged  destruction 
or  breaking  of  the  embankment  and  consequent  overflowing 
of  his  land. 

Like  the  question  presented  on  the  action  of  the  court  in 
refusing  to  allow  the  amendment  of  the  articles  of  appro- 
priation, we  need  not  consider  whether  the  court  erred  or 
not  in  either  refusing  or  giving  these  instructions.  The  ap- 
pellees having  recovered  nothing  on  that  portion  of  their 
claim,  no  injury  resulted  to  the  appellant.  A  party  can 
only  complain  of  the  court^s  errors  when  he  is  injured  by 
them. 

The  tenth  and  eleventh  instruction^  tendered  by  the  ap- 
pellant, and  refused  by  the  court,  are  as  follows : 

"  10.  If  you  find,  from  the  evidence,  that  the  plaintiff's 
road  over  the  land  of  Elijah  Hunter,  in  controversy  in  this 
action,  was  not  completed  at  the  beginning  of  this  suit,  and 
at  this  time,  then,  in  your  estimate  of  damages,  which  we 
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will  sustain^  if  any,  you  will  only  consider  such  as  will  nat- 
urally result  from  the  proper  construction  of  said  road. 

"  11.  Your  estimate  of  damages  to  Elijah  Hunter,  if  you 
iSnd  he  has  sustained  any,  by  the  construction  of  plaintiff's 
road  upon  his  land,  will  be  confined  to  the  time  immedi- 
ately after  the  appropriation  by  the  plaintiff  of  its  right  of 
way  over  the  land  in  controversy,  and  you  will  not  be  per- 
mitted to  consider  any  damages  which  will  not  result  from 
the  proper  construction  of  the  plaintiff's  road." 

It  may  well  be  said  as  an  abstract  proposition  that  the 
damages  proper  to  be  awarded  in  such  cases  are  only  such  as 
will  result  from  a  proper  construction  of  the  road.  The 
presumption  is,  that  the  road  will  be  constructed  in  a  proper 
manner.  For  injuries  resulting  from  a  negligent  construc- 
tion, or  from  any  wilful  misconduct  in  its  construction,  an 
action  will  lie,  notwithstanding  the  property  has  been  regu- 
larly condemned  and  compensation  awarded.  Pittsbiirghj 
etc.,  R.  W,  Co.  V.  Gilleland,  56  Pa.  St.  445 ;  Southside  R.  R. 
Co.  V.  Daniel,  20  Grattan,  344. 

The  rule  in  condemnation  proceedings  is  that  all  damages, 
present  or  prospective,  that  are  the  natural  or  reasonable  in- 
cident of  the  improvement  to  be  made,  or  work  to  be  con- 
structed, not  including  such  as  may  arise  from  negligence,  or 
unskilfulness,  or  from  the  wrongful  act  of  those  engaged  in 
the  work,  must  be  assessed. 

Damages  are  assessed  once  for  all,  and  the  measure  should 
be  the  entire  loss  sustained  by  the  owner,  including  in  one 
assessment  all  injuries  resulting  from  the  appropriation.  El- 
liott Roads  and  Streets,  199,  and  cases  there  cited;  White 
v.  Chicago,  etc.,  R.  R.  Co.,  122  Ind.  317. 

In  instruction  numbered  eight,  tendered  by  the  appellant, 
and  those  numbered  two  and  three,  tendered  by  the  appellee, 
the  court  gave  to  the  jury  full  and  fair  instructions  relating 
to  the  measure  of  damages. 

Among  other  things  the  jury  was  properly  instructed  that 
they  might  consider  the  manner  in  which  the  land  was  di- 
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vided  by  the  line  of  the  railroad  as  affecting  the  size  and 
shape  of  the  fields,  as  affecting  the  access  of  stock  to  water, 
as  affecting  the  passage  from  one  part  of  the  farm  to  an- 
another,  as  affecting  the  possible  danger  from  fire  emitted 
from  the  locomotives,  to  which  might  have  been  added  many 
other  things  either  annoying  or  hurtful,  necessarily  incident 
to  the  permanent  location  and  operation  of  a  railroad  across 
one's  premises. 

We  think  the  tendency  of  the  above  instructions  numbered 
ten  and  eleven,  if  given  to  the  jury,  would  have  been  to  con- 
fuse if  not  mislead  them. 

The  rule  indicated,  when  addressed  to  a  jury  for  their 
guidance,  is  too  narrow,  and  in  our  judgment  the  court  did 
not  err  in  refusing  to  give  the  instructions. 

Ten  errors  are  assigned,  but  the  appellant  only  discusses 
the  three  which  we  have  considered. 

The  motion  for  a  new  trial,  which  presents  the  alleged  er- 
rors of  the  court  in  giving  aud  refusing  instructions,  assigns 
in  all  nineteen  reasons  for  a  new  trial.  Of  the  reasons  not 
discussed  counsel  in  their  brief  say :  "  We  will  content  our- 
selves in  tliis  brief  by  merely  calling  the  attention  of  the 
court  to  these  questions,  with  the  suggestion  that  in  the  ad- 
mission of  the  evidence  pointed  out,  and  to  which  the  ap- 
pellant at  the  time  objected,  the  trial  court  erred,  and  that 
the  appellant  is  entitled  to  the  consideration  of  these  errors." 
To  be  entitled  to  have  alleged  errors  considered  a  party  must 
do  more  than  merely  call  attention  to  them  and  assert  that 
they  are  errors.  Unless  there  is  at  least  an  attempt  at  argu- 
ment, or  something  to  indicate  wherein  they  are  claimed  to 
be  erroneous,  aside  from  the  mere  assertion,  tkey  will  be 
considered  as  waived. 

Judgment  affirmed,  with  costs. 

Filed  May  1, 1891.  ^ 
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No.  15,000. 

Davis  et  al.  v.  The  Ladoga  Creamery  Company,  by 

Talbut,  Receiver. 

Bbceivsr. — Action  by, — Leave  of  Court  la  Sue. — QmiplairU  Must  Show. — A 
complaint  filed  by  a  receiver  which  fails  to  allege  that  leave  of  the 
court  to  institute  and  prosecute  the  action  has  been  obtained  is  fatally 
defective. 

Same. — Alone  has  the  Hight  to  Sue. — Where  a  receiver  is  appointed  for  a 
company  he  succeeds  to  all  the  rights  of  the  company,  and  be  alone, 
under  the  orders  of  the  court,  can  maintain  an  action  for  the  enforce- 
ment of  such  rights.  The  right  of  the  company  to  sue  is  suspended  as 
long  as  there  is  an  acting  receiver. 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy,  8.  G,  Kennedy,  B.  T.  Ristine  and  T.  H. 
Riatine,  for  appellants. 

J.  F.  Harney,  for  appellee. 

Coffey,  J. — This  was  an  action  commenced  by  the  ap- 
pellee against  the  appellants  in  the  Montgomery  Circuit 
Court  for  the  specific  performance  of  a  parol  contract  to 
convey  real  estate. 

The  material  allegations  found  in  the  complaint  are  that 
the  appellee,  Talbut,  was  duly  appointed  receiver  of  the  La- 
doga Creamery  Company  by  the  Montgomery  Circuit  Court, 
in  the  year  1887 ;  that  said  company  is  the  equitable  owner, 
and  has  been  in  the  possession  since  May  8th,  1886,  of  the 
land  described  in  the  complaint ;  that  said  company  came 
into  the  possession  of  said  land  claiming  ownership  thereof 
by  purchase  from  the  appellants,  Samuel  Davis  and  Thomas 
Rankin,  who  were  doing  business  under  the  firm  name  and 
style  of  Davis  &  Rankin ;  that  said  purchase  was  made  by 
parol  from  the  agent  of  the  said  appellants  on  the  8th  day 
of  May,  1886,  by  which  said  appellants  agreed  to  convey 
said  land  in  fee  simple  to  ^id  company  by  warranty  deed, 
in  consideration  of  the  sum  of  three  hundred  and  fifty  dol- 
lars then  paid ;  that  said  deed  was  signed  by  the  appellants 
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and  submitted  to  the  inspection  of  said  company  and  its 
agents  and  officers^  and  was  believed  by  them  to  have  passed 
to  the  rightful  possession  of  the  said  company,  but  that  it 
has  since  been  made  to  appear  that  the  Bank  of  Ladoga, 
with  which  it  was  left,  was  not  the  agent  of  said  company  to 
receive  the  same,  but  was  the  agent  of  the  appellants  who 
ordered  said  bank  to  withhold  said  deed  from  said  company  ; 
that  the  appellants  have  taken  said  deed  and  have  refused 
and  still  fail  and  refuse  to  deliver  the  same  as  it  agreed  to 
do ;  that  appellees  have  performed  said  agreement  on  their 
part.     Prayer  for  specific  performance. 

The  objections  urged  to  this  complaint  are : 

First.  That  the  action  is  brought  by  a  receiver,  and  the 
complaint  does  not  allege  that  the  appellee,  Talbut,  had  any 
authority  from  the  court  appointing  him,  to  bring  this  suit. 

Second.  That  there  is  no  sufficient  allegation  in  the  com- 
plaint to  take  the  case  out  of  the  statute  of  frauds. 

Third,  that  there  is  no  allegation  of  a  demand  for  a  deed 
before  suit  brought. 

Mr,  High,  in  his  work  on  Receivers,  section  201,  says: 
^'  It  is  essential,  therefore,  in  order  to  sustain  a  suit  brought 
by  him  (the  receiver)  in  his  representative  capacity  that  he 
allege  and  set  forth  the  equities  of  the  parties  whose  rights 
of  action  he  represents,  and  he  must  also  show  that  by  the 
appointment  of  the  court,  properly  made  in  a  matter  within 
its  jurisdiction,  authority  has  been  conferred  upon  him,  in 
his  representative  capacity  as  receiver,  to  prosecute  the  ac- 
tion ;  and  failing  to  show  this  he  can  not  maintain  an  ac- 
tion." 

Mr.  Beach,  in  his  work  on  Receivers,  section  650,  says : 
"  Out  of  the  established  doctrine  that  a  receiver  is  the  officer 
of  the  court — the  ^  hand  '  by  which  it  executes  its  will  in  re- 
gard to  the  property  in  its  keeping — is  deduced  the  well 
nigh  universal  rule  that  a  receiver  may  not  bring  any  suit 
without  having  first  obtained  leave  of  the  court." 

In  the  case  of  Garver  v.  Kent,  70  Ind.  428,  the  receiver 
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obtained  judgment  on  a  promissory  note,  in  his  own  name  as 
receiver.  The  judgment  was  reversed  by  this  court  because 
the  receiver  failed  to  allege  in  his  complaint  that  he  had  ob- 
tained leave  of  the  court  to  prosecute  the  action.  In  that 
case  the  court  said  :  ^'  In  the  case  before  us,  there  is  no  aver- 
ment in  the  complaint,  that  the  court  appointing  the  plaintifi 
as  receiver  authorized  him  to  bring  this  or  any  action  or  ac- 
tions in  his  own  name,  in  matters  concerning  his  receiver- 
ship. The  objection  is  fatal  to  the  plaintiff's  recovery,  as 
the  complaint  states  no  facts  showing  a  right  of  action  in 
him." 

To  the  same  effect  is  MoriaHy  v.  Kent^  71  Ind.  601,  and 
Harrell  v.  Kent,  71  Ind.  602.  See,  also,  Herron  v.  Vance,  17 
Ind.  595 ;  Coope  v.  Bowles,  28  How.  Pr.  10  ;  Keen  v.  Brecken- 
ridge,  96  Ind.  69 ;  Wynn  v.  Lord  Newhorough,  3  Bro.  C.  C. 
88  ;  Green  v.  Winter,  1  John.  Ch.  60;  Ward  v.  &ioift,  6  Hare, 
312 ;  Inre  Merritt,  5  Paige,  125 ;  Merriit  v.  Merriti,  16  Wend. 
405  ;  Davis  v.  Snedd,  33  Gratt.  705 ;  Stcaby  v.  Dickson,  5 
Sim.  629 ;  Battle  v.  Davis,  66  N.  C.  252;  Screven  v.  Olark, 
48  Ga.  41 ;  Glenn  v.  Busey,  3  Cent.  Rep.  283. 

Under  these  authorities  a  complaint  filed  by  a  receiver 
which  fails  to  allege  that  leave  of  the  court  to  institute  and 
prosecute  the  action  has  been  obtained  is  fatally  defective. 

It  was  held  in  the  cases  of  Ofiio,  etc.,  li.  W.  Co.  v.  Nickless, 
71  Ind.  271,  and  Elkhart  Car  Works  Co.  v.  Mis,  113  lud. 
215,  that  in  suing  a  receiver  it  was  not  necessary  to  allege 
that  leave  of  the  court  had  been  obtained  to  do  so,  but  these, 
cases  are  not  in  point  where  the  question  involved  relates  to 
the  sufficiency  of  a  complaint  filed  by  a  receiver. 

In  answer  to  this  objection  it  is  urged  by  the  appellee  that 
this  suit  was  not  prosecuted  by  the  receiver  in  his  own  name, 
but  that  it  was  prosecuted  i^  the  name  of  the  Ladoga  Cream- 
ery Company  by  the  receiver. 

In  response  to  the  position  assumed  by  the  appellee  it 
must  be  said  that  the  receiver,  when  appointed,  succeeded  to 
all  the  rights  of  the  Ladoga  Creamery  Company,  and  he 
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alone,  under  the  orders  of  the  court,  could  maintain  an  ac- 
tion for  the  Enforcement  of  such  rights.  The  right  of  the 
company  to  sue  was  suspended  so  long  as  there  was  an  act- 
ing receiver.  Beach  Receivers,  section  663  ;  Coope  v.  Bowles, 
supra;  Griffin  v.  Long  Island  R.  R.  Co.,  102  N.  Y.  449; 
Ourtis  v.  Mcllhenny,  5  Jones  Eq.  (N.  C.)  290. 

The  cause  was  tried  by  the  court  who,  at  the  request  of 
the  parties,  made  a  special  finding  of  the  facts  in  the  cause. 
It  is  not  found  that  the  receiver  obtained  an  order  of  the 
court  to  commence  and  prosecute  this  action. 

This  being  a  suit  involving  a  collateral  matter,  in  our 
opinion  the  complaint  in  this  case  is  fatally  defective  in  fail- 
ing to  allege  that  the  receiver  obtained  an  order  of  the  court 
appointing  him  to  institute  this  suit  before  the  action  was 
commenced. 

Having  reached  this  conclusion  it  is  unnecessary  to  ex- 
amine the  other  questions  presented  by  the  record. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
.grant  a  new  trial. 

Filed  April  30, 1891. 
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BEL.  CONROY. 

Mandamtts. — Minitierial  Officer, — Specific  Fund. — Diatribulion  of. — A  minis- 
terial oflScer,  who  has  a  specific  fund  in  his  hands,  maj  be  compelled  by 
mandamus  to  make  lawful  distribution  of  the  fund.  This  remedy  is 
proper,  for  the  reason  that  the  officer  is  liable,  if  liable  at  all,  for  the 
violation  of  a  duty  imposed  upon  him  by  law. 

Same. — Drainage. — Ditch  Commissioner. — Cost  of  Improvement. — Must  Pay  Out 
(f  Specific  Fund. — Demand  before  Suit. — Parties  to  the  Action. — Where  a 
ditch  commissioner  has  collected  the  assessments  levied  for  the  construc- 
tion of  a  ditch,  it  is  his  duty,  upon  proper  demand,  to  pay  the  amount 
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due  for  the  construction  of  the  ditch  out  of  the  specific  fund.  In  a 
mandamus  proceeding  to  compel  him  to  do  so,  he  can  not  successfully 
urge  as  a  reason  for  withholding  the  fund  that  the  land-owners  who 
paid  the  assessments  which  created  the  fund  are  not  parties  to  the 
action. 
Same. — Petition  for.-^NeeessUy  of  Demand. — PuhUe  Officer, — I^resumptionaeto, 
— In  such  an  action  a  demand  is  essential.  The  presumption  is  that  an 
officer  will  do  his  duty  upon  request,  and  to  put  him  in  the  wrong  a  de- 
mand is  necessary.  Where  the  duty  is  owing  to  a  private  person,  and 
not  to  the  public,  a  demand  must  be  alleged  with  precision  in  the  peti- 
tion for  a  writ  of  mandamus. 

From  the  Hamilton  Circuit  Court. 

12.  i2.  Stephenson  and  W.  R,  Fertigy  for  appellant. 
J.  i2.  Grayy  A,  F.  Shirts  and  M,  Vestal,  for  appellee. 

Elliott,  J. — The  petition  of  the  relator,  wherein  he  prays 
that  a  writ  of  mandamus  be  issued  against  the  appellant,  con- 
tains these  material  allegations  :  That  Ingerman  is  the  duly 
appointed  and  acting  ditch  commissioner;  that  as  such  com- 
missioner he  entered  into  a  contract  with  the  relator  for  the 
construction  of  a  public  ditch ;  that  the  relator  performed 
his  part  of  the  work  so  far  as  the  appellant  permitted  him 
to^  do  without  cessation ;  that  work  was  for  a  time  stopped 
by  order  of  the  appellant,  but  was  afterwards  resumed  by 
the  appellant's  order  and  carried  to  completion  ;  that  the  ap- 
pellant collected  assessments  levied  for  the  construction  of 
the  ditch  in  the  sum  of  $3,303.10,  and  has  disbursed  $2,913.71, 
leaving  in  his  hands  the  sum  of  $389.39 ;  that  there  is  due 
to  the  relator  and  unpaid  the  sum  of  $327.39. 

We  have  given  an  outline  only  of  the  material  allegations 
of  the  complaint,  but  the  questions  we  feel  called  upon  to 
decide  require  nothing  more. 

The  first  question  that  we  are  required  to  decide  is  whether 
the  relator  has  mistaken  his  remedy.  The  appellant's  con- 
tention is  that  the  remedy  is  not  the  appropriate  one,  for  the 
reason  that  mandamus  will  not  lie  where  nothing  more  than 
the  enforcement  of  a  contract  is  sought.  We  fully  agree  that 
mandamus  is  not  the  appropriate  remedy  for  the  enforcement 
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of  a  contract,  but  we  can  not  agree  that  this  is  simply  an  ac- 
tion to  recover  upon  a  contract.  We  regard  the  case  as  one 
of  a  radically  different  character.  The  case  is  that  of  a  min- 
isterial officer,  with  money  in  his  hands,  which  it  is  his  duty 
to  pay  to  the  party  entitled  to  it  under  the  law.  The  fund 
in  the  appellant's  hands  was  derived  from  an  assessment  made 
for  a  specific  purpose,  and  the  relator,  as  the  contractor  who 
constructed  the  ditch  for  which  the  assessments  were  levied, 
has  a  right  to  compel  the  appellant  to  distribute  to  him  the 
fund  as  the  law  directs.  The  case  before  us  falls  within  the 
rule  that  a  ministerial  officer  who  has  in  his  hands  a  specific 
fund  may  be  compelled  by  mandamus  to  make  lawful  distri- 
bution of  the  fund.  Portland  Stone-  Ware  Co.  v.  Tayler  (R. 
I.),  19  Atl.  R.  1086;  Board,  etc.,  v.  People,  ex  rel.,  24  IlL 
App.  410;  Case  v.  Wrealer,  4  Ohio  St.  561;  Illinois  State 
Hospital,  etc.,  v.  Higgins^  15  111.  185;  United  States^  ex  reL, 
V.  Board,  etc.,  28  Fed.  Rep.  407 ;  State,  ex  rel.,  v.  Board, 
etc,  4  Ind.  495. 

In  this  instance  there  is  no  question  of  contract  liability ; 
the  question  is  as  to  the  duty  of  the  appellant  to  distribute 
to  the  relator  the  specific  fund  derived  from  the  assessments 
levied  to  pay  for  the  construction  of  the  public  ditch.  The 
officer  has  no  right  to  the  specific  fund,  and  he  is  liable,  if  at 
all,  because  he  violates  his  duty  in  withholding  the  specific 
fund  from  the  party  entitled  to  it.  He  is  not  liable,  upon 
the  facts  stated  in  the  petition,  to  an  action  for  a  breach  of 
contract  duty,  but  he  is  liable,  if  liable  at  all,  because  he 
violated  a  duty  imposed  upon  him  by  law.  Such  cases  as 
State,  ex  rel.,  v.  Trustees,  114  Ind.  389,  are  not  relevant  to 
the  point  here  in  dispute,  since  the  liability  of  the  appellant 
is  not  upon  contract,  but  his  liability  arises  out  of  a  failure 
to  distribute  a  specific  fund  in  his  hands  as  the  law  requires. 

Confessing,  as  the  appellant  does  by  his  demurrer,  that  he 
has  the  specific  fund  in  his  hands,  and  that  the  relator  is  en- 
titled to  it  under  the  law,  he  can  not  successfully  urge  as  a 
reason  for  withholding  the  fund,  that  the  land-owners  who 
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paid  the  assessments  which  created  the  fund  are  not  parties 
to  the  action.  He  has  the  fund — the  assessments  have  been 
paid — and  it  is  his  duty,  upon  proper  demand,  to  pay  the  re- 
lator the  money  due  him  out  of  the  specific  fund.  There  is 
no  merit  in  his  contention  that  the  land-owners  should  be 
parties,  for  nothing  remains  for  him  to  do  except  to  make 
proper  distribution  of  the  specific  fund  realized  from  the 
assessments. 

There  is  a  fatal  defect  in  the  petition  and  alternative  writ. 
No  demand  is  shown,  and  in  such  a  case  as  this  a  demand  is 
essential.  The  presumption  is  that  an  officer  will  do  his  duty 
upon  request,  and  to  put  him  in  the  wrong  a  demand  is  es- 
sential. Jackson  School  Tp.  v.  Farlow,  75  Ind.  118.  A  claim- 
ant of  a  fund  can  not  maintain  such  an  action  as  this  with- 
out first  demanding  payment  of  his  claim. ^  The  authorities 
are  well  agreed  that  where  the  duty  is  owing  to  a  private  per- 
son, and  not  to  the  public,  a  demand  must  be  alleged  with 
precision  in  the  petition  for  a  writ  of  such  an  extraordinary 
character  as  that  invoked  by  the  relator.  State,  ex  rel.,  v. 
Slick,  86  Ind.  501 ;  Oroville,  etc.,  R,  R.  Co.  v.  Supervisors, 
etc.,  37  Cal.  354  ;  Board,  etc.,  v.  Arrghi,  51  Miss.  667  ;  State, 
ex  rel.,  v.  Shaack,  28  Minn.  358 ;  State,  ex  rel.,  v.  Davis,  17 
Mind.  429;  Lee  County  y.  State,  ex  rel.,  36  Ark.  276.  Many 
cases  are  cited  in  14  Am.  and  Eng.  Encyc.  of  law,  p.  106. 

Judgment  reversed. 

FUed  May  1, 1891. 
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Must  be  Sraugkt.— Section  £93^  R  S.  1881,  Applies  to  Void  Sales.— Yf here  :^^2S» 
land  was  sold  under  a  decree  of  foreclosure  bj  a  sheriff  without  the 
county  in  which  he  holds  office,  and  in  due  time  a  sheriff 's  deed  was  ex- 
ecuted to  the  purchaser,  and  under  that  purchase  he  entered  into  pos. 
session  of  the  land,  and  held  it  for  more  than  ten  years  under  his 
sheriff's  deed,  before  a  suit  was  instituted  to  recover  the  land,  the  ac- 
tion for  recovery  is  barred  by  the  statute  of  limitations.  Section  293, 
clause  3,  B.  S.  1881,  providing  that  an  action  can  only  be  brought  by 
the  execution  debtor  to  recover  real  property  sold  on  execution  within 
ten  years  from  the  day  of  sale,  applies  to  sales  where  there  was  an 
entire  want  of  jurisdiction  in  the  court  to  order  the  sale  of  the  property. 

From  the  Jackson  Circuit  Court. 

W.  K,  Marahally  for  appellants. 

J.  M.  Levns  and  B,  H.  Burrell,  for  appellee. 

Miller,  J. — This  was  an  action  brought  by  the  appel- 
lants against  the  appellee  to  quiet  the  title  to  a  tract  of  land 
in  Scott  county,  in  which  county  the  action  was  originally 
instituted. 

The  ruling  of  the  court  in  overruling  a  demurrer  to  the 
second  paragraph  of  the  answer,  is  the  only  error  assigned 
in  this  court. 

It  appears  from  the  answer  that  the  owner  of  the  land  in 
controversy  executed  a  mortgage  on  this,  with  other  lands, 
situate  in  Jackson  county,  to  secure  the  payment  of  a  note ; 
that  afterwards  the  mortgage  was  foreclosed  in  the  common 
pleas  court  of  Jackson  county,  and  the  land  sold  upon  the 
decree  by  the  sheriff  of  Jackson  county,  at  the  court-house, 
in  Jackson  county.  This  sale  was  made  in  contravention  of 
the  provisions  of  the  statute.  2  G.  H.,  p.  249,  section  466 
(section  756,  R.  S.  1881).  Holmes  v.  Taylor,  48  Ind.  169 ; 
Jenners  v.  Doe,  9  Ind.  461. 

The  purchaser  paid  the  purchase-money,  and  in  due  course 


230  SUPREME  CXDURT  OF  INDIANA, 

Orr  eiaLv.  Owens. 

of  time  received  a  sheriff's  deed^  and  entered  into  possession 
of  the  land  under  his  purchase.  That  the  purchaser,  and 
those  claiming  under  him,  have  been  in  the  undisturbed  pos- 
session of  the  land,  claiming  title  under  the  purchase  for 
more  than  ten  years  prior  to  the  commencement  of  this  suit, 
and  that  they  have  made  lasting  and  valuable  improvements 
upon  the  land. 

The  appellants  claim  title  under  the  original  mortgagors. 

The  only  question  discussed  by  counsel  is  as  to  the  effect 
of  the  statute  of  limitation.  Section  293,  clause  3,  R.  S. 
1881. 

The  counsel  for  the  appellants  concedes  the  general  rule  to 
be,  that  an  action  can  only  be  brought  by  the  execution 
debtor  to  recover  real  property  sold  on  execution  within  ten 
years  from  the  day  of  sale,  but  contends  that  this  sale,  being 
without  the  county  in  which  the  sheriff  held  office,  was^ot, 
in  reality,  a  sheriff's  sale.  That  being  extra-territorial,  and 
without  his  bailiwick,  it  was  absolutely  void  ;  that  the  stat- 
ute was  intended  to  protect  purchasers  where  there  is  merely 
a  defective  execution  of  a  power,  but  not  where  there  is  an 
entire  non-execution  of  it. 

We  are  unable  to  agree  with  counsel  in  their  construction 
of  this  statute.  In  construing  this  section  of  the  statute  of 
limitations,  in  the  case  of  Brown  v.  Maker ^  68  Ind.  14,  the 
court  says  :  ^^  The  statute  clearly  applies  to  the  case  before 
us.  It  applies  to  void  sales.  If  it  did  not,  it  would  be  a 
dead  letter ;  for,  if  sales  are  not  void,  the  purchaser  needs  no 
statute  of  limitations  to  protect  his  title."  And  in  Whitev, 
ClawBon,  79  Ind.  188,  this  language  is  used  with  reference 
to  another  clause  in  this  section  : 

"  Nor  did  the  averment  that  the  guardian's  sale  was  void 
add  anything  to  it.  The  statute  upon  which  the  defence  was 
based  is  a  statute  of  repose,  and  it  is  not  necessary  that  a 
person  shall  have  a  good  title  to  invoke  its  aid.  Such  per- 
sons do  not  need  it.  It  is  onlv  those  who  can  not  assert  a 
good  title.     It  protect*  those  who  hold  under  void  sales.'' 
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In  Wright  v.  Wright ,  97  Ind.  444,  a  suit  by  a  married 
woman  to  recover  land  sold  in  violation  of  a  statute,  was 
held  to  be  barred  because  not  brought  within  ten  years  from 
the  day  of  sale. 

In  Second  National  Bank  v.  Coreyy  94  Ind.  457,  an  action 
to  recover  land  advertised  and  sold  by  a  sheriff  by  a  descrip- 
tion so  defective  and  insufficient  as  to  be  void,  was  barred 
after  ten  years. 

Also,  in  actions  where  there  was  an  entire  want  of  juris- 
diction in  the  court  to  order  the  sale  of  property.  Vancleave 
v.MUliken,  13  Ind.  105;  VaU  v.  Halto^i,  14  Ind.  344; 
Gray  v.  StiveVy  24  Ind.  174. 

The  answer  informs  us  that  this  land  was  sold  by  a  sher- 
iff, and  that  in  due  time  a  sheriff's  deed  was  executed  by  the 
sheriff  to  the  purchaser.  And  that  under  that  purchase  he 
entered  into  possession  of  the  land,  and  held  it  for  more  than 
ten  years  under  his  sheriff's  deed.  This  gave  him  and  those 
claiming  under  him  the  right  of  protection  afforded  by  the 
statute. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
second  paragraph  of  answer. 

Judgment  affirmed. 

Filed  April  30, 1891. 
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Small,  Receiveb,  v.  The  City  of  Lawbenceburgh 

ET  AL. 

Banks  and  Banking.— J5^nife  Stock. — Taxation  of. — Assessment  in  Name  of 
Bank, — Effect  of. — Excessive  Assessment.— Remedy. — Where  bank  stock  is 
assessed  and  a  valuation  put  upon  it  by  the  proper  oflScer,  and  an  entry 
made  of  the  assessment  upon  the  tax  duplicate,  the  fact  that  the  assess- 
ment was  made  in  the  name  of  the  bank,  instead  of  the  individual  stock- 
holders, will  not  invalidate  the  lien,  or  relieve  the  respective  stock- 
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holders  from  the  payment  of  the  tax  for  which  it  is  liable.  If  the 
Igarties  were  aggrieved  on  account  of  being  assessed  with  a  greater 
amount  than  should  have  been  charged  against  them,  thej  had  a 
remedy  by  appearing  before  the  city  board  of  equalization. 

From  the  Dearborn  Circuit  Court. 

-H.  D.  McMiUlen,  W.  R.  Johnston  and  H.  R.  McMullen^ 
for  appellant. 

W.  N.  Hauck,  for  appellee. 

Olds^  C.  J. — The  appellant  brought  this  suit  against  the 
appellees  to  enjoin  the  collection  of  certain  taxes.  The  court 
sustained  the  separate  demurrers  of  the  appellees  to  the  com* 
plaint^  to  which  rulings  the  appellant  excepted^  and  refused 
to  plead  further,  and  the  court  rendered  judgment,  on  de- 
murrer, for  the  appellees.  The  rulings,  in  sustaining  the 
separate  demurrers  of  the  appellees  to  the  complaint,  are  as- 
signed as  error.  It  is^shown  by  the  averments  in  the  com- 
plaint that  on  and  prior  to  April  1,  1883,  there  existed  in 
the  cfty  of  Lawrenceburgh  a  national  bank,  known  and  desig- 
nated as  the  City  National  Bank  of  Lawrenceburgh,  Indi- 
ana, said  bank  having  been  regularly  organized,  and  was  be- 
ing operated  under  the  laws  of  the  United  States.  The  cap- 
ital stock  of  the  bank  was  one  hundred  thousand  dollar^,  di- 
vided into  1,000  shares  of  $100  each.  On  April  1st,  188f , 
Dewitt  C.  Fitch  owned  787  shares  of  the  capital  stock  of  said 
bank,  and  Henry  C.  Fitch  owned  60  shares  of  said  capital 
stock ;  that  on  said  date  said  bank  was  largely  indebted,  and 
the  capital  stock  was,  in  fact,  of  no  value ;  that  between  the 
1st  day  of  April  and  the  1st  day  of  June,  1883,  the  assessor 
for  the  city  of  Lawrenceburgh  assessed  to  and  against  the 
said  bank  the  entire  amount  of  said  capital  stock  at  its  full 
face  value,  without  designating  any  portion  of  the  same  as 
being  owned  by  any  particular  owner,  and  the  same  was 
placed  on  the  city  tax  duplicate  for  said  year  as  an  assess- 
ment against  said  bank,  the  tax  assessed  upon  the  same 
against  the  bank  being  $1^143.45,  which  so  remained  upon 
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said  duplicate  up  to  July,  1884 ;  that  on  the  2d  day  of  Au- 
gust, 1883,  Dewitt  C.  and  Henry  Fitch  assigned,  conveyed, 
transferred  and  delivered  all  their  property,  real  and  personal, 
except  said  bank  stock,  to  said  bank,  and  on  the  same  day  they 
each  assigned  the  said  bank  stock  so  owned  by  them  respect- 
ively to  Leah  Fitch,  wife  of  Dewitt  C.  Fitch  ;  that  afterwards 
the  creditors  of  the  bank,  and  of  said  Henry  and  Dewitt  C 
Fitch  commenced  suit  to  set  aside  said  transfers  as  fraudulent 
and  void,  and  on  the  final  adjudication  in  said  cause,  in  Febru- 
ary, 1884,  said  transfers  were  set  aside,  and  said  appellant  was 
appointed  receiver;  that  in  July,  1884,  the  city  clerk  of  said 
city  of  Lawrenceburgh  changed  said  tax  duplicate  of  1883, 
as  to  the  said  stock  assessed  to  said  bank,  by  writing  therein 
under  such  assessment  the  words  "  Transferred  to  stock- 
holders, July  1884,"  and  by  adding  $6,000  to  the  taxable 
property  of  said  Henry  Fitch,  and  $78,700  to  the  taxable 
property  of  said  Dewitt  C.  Fitch  on  the  duplicate  without 
designating  the  kind  of  property  on  account  of  which  said 
sums  were  added  to  the  assessments  of  said  Fitch  and  Fitch, 
and  without  any  notice  to  the  appellant,  and  without  the 
knowledge  or  consent  of  said  Fitch  and  Fitch  ;  that  Fitch 
and  Fitch  were  each  respectively  indebted,  on  the  first  day 
of  April,  1883,  in  a  sum  in  excess  of  the  amount  of  the  stock 
so  owned  by  them  ;  that  the  bank  owned  real  estate,  on  said 
first  day  of  April,  1883,  of  the  value  of  $5,000,  and  which 
was  assessefi  against  the  bank  at  $3,850 ;  that  by  the  decree 
of  the  court  the  appellant  was  authorized  to  sell  the  real  es- 
tate of  Fitch  and  Fitch,  which  was  situate  in  said  city  of 
Lawrenceburgh,  free  from  all  liens  of  taxes,  and  he  has  sold 
the  same  in  accordance  with  said  order,  and  has  in  his  hands 
money  sufficient  to  pay  all  legal  taxes ;  that  said  taxes  so  as- 
sessed on  account  of  said  bank  stock,  together  with  the  inter- 
est and  penalties  is  still  upon  the  tax  duplicate  of  said  city, 
which  duplicate  has  been  placed  in  the  hands  of,  and  is  now 
in  the  hands  of,  the  treasurer  of  said  city,  and  the  appellees 
claim  and  assert  that  the  same  is  a  legal  and  valid  tax  and 
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lien  Bgainst  said  real  estate  so  owned  by  said  Fitch  and 
Fitch,  so  sold  by  the  appellant,  and  is  a  cloud  upon  the  title 
to  the  same ;  that  appellant  has  paid,  and  offered  to  pay,  and 
tendered  to  the  said  city  treasurer  all  taxes  against  all  other 
property  of  Fitch  and  Fitch ;  that  said  city  treasurer  threat- 
ens to,  and  will,  unless  restrained,  advertise  and  sell  said 
real  estate. 

The  property,  the  bank  stock,  owned  by  Fitch  and  Fitch, 
was  assessed  by  the  proper  officer,  and  the  value,  being  the 
par  value,  was  fixed  by  the  officer,  but  it  was  erroneously 
entered  lipon  the  books  in  the  wrong  name,  being  assessed 
to  the  ))ank  instead  of  the  owners  of  the  stock  ;  afterwards 
the  amount  was  separated,  and  the  proper  amount  owned  by 
each  stockholder  charged  to  each  of  them  respectively.  'The 
property  was  owned  by  the  parties,  Fitch  and  Fitch,  on  the 
first  day  of  April,  1883,  and  was  subject  to  taxation,  .and 
being  assessed  by  the  proper  officer,  the  lien  for  taxes  attached. 
Evansville,  etc.,  R,  R.  Co.  v.  HaySy  1 18  Ind.  214. 

The  averments  that  the  property  was  of  no  value,  and  that 
the  owners  were  entitled  to  deductions  on  account  of  indebt- 
edness, are  of  no  avail  in  this  proceeding.  The  assessor  was 
charged  with  the  duty  of  fixing  the  value  on  the  property. 
Sections  3071  and  3072,  R.  S.  1881.  And  if  the  parties  were 
aggrieved  on  account  of  being  assessed  with  a  greater  amount 
than  should,  have  been  charged  against  them,  they  had  a 
remedy  by  appearing  before  the  city  board  of  equalization. 
Section  3157,  R.  S.  1881 ;  Board,  etc.,  v.  Senn,  117  Ind. 
410 ;  Wattles  v.  City,  etc.,  40  Mich.  624 ;  People,  ex  rel.,  v. 
McCarthy,  102  N.  Y.  630;  Illinois,  etc.,  Coal  Go.  v.  Stookey, 
122  111.  358;  Camp  v.  Simpson,  118  111.  224. 

The  property  having  been  owned  by  Fitch  and  Fitch 
on  the  1st  day  of  April,  1883,  and  being  assessed  by  the 
assessor,  they  became  liable  for  the  taxes  chargeable  against 
the  stock  the  same  as  any  other  property  owned  by  them, 
and  they  can  not  enjoin  its  collection  on  account  of  the  entry 
being    made    upon   the  books  against  the  bank  instead  of 
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against  them  individually.  Provision  is  made  by  statute  for 
the  assessment  of  bank  stock,  the  same  as  any  other  propei'ty, 
and  authorizes  the  president,  cashier,  or  proper  officer,  to 
pay  the  taxes  assessed  against  the  same,  and  to  deduct  the 
amount  so  paid  from  any  dividends  due  on  such  stock.  Sec- 
tions 3254  to  3260,  R.  S.  1881,  inclusive ;  also  section  6346. 
The  proper  steps  were  taken  in  this  case  to  fix  the  lien  for 
taxes  upon  the  stock.  It  was  assessed,  and  a  valuation  put 
upon  it  by  the  proper  officer,  and  an  entry  made  of  the  assess- 
ment upon  the  tax  duplicate,  and  the  fact  that  the  assessment 
was  made  in  the  name  of  the  bank,  instead  of  the  individual 
stockholders,  will  not  invalidate  the  lien,  or  relieve  the  re- 
spective stockholders  from  the  payment  of  the  tax  for  which 
it  is  liable. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  affirmed,  with  costs. 

MiLLEB,  J.,  took  DO  part  in  the  decision  of  this  case. 
Filed  May  1, 1891. 


No.  16,325. 

Spidell  et  al.  v.  Johnson  et  al. 

QRAVEii  BoAD. — Conatruetionqf. — Issuance  of  Bonds  for, — Adion  for  Account' 
ing  Against  County, — Bondholders  May  Maintain, — Extent  of  Equity  Belief . — 
Proceedings  were  instituted  to  construct  a  free  gravel  road.  Assess- 
ments were  made  on  the  contiguous  lands,  and  coupon  bonds  were  sold 
to  the  plaintiffs,  who  paid  the  full  face  value  thereof,  to  raise  money  for 
the  construction  of  the  road.  The  money  arising  from  the  sale  of  the 
bonds  was  paid  into  the  general  fund  of  the  county.  Separate  suits 
were  afterwards  instituted  by  certain  land -owners  to  enjoin  the  county 
officers  from  placing  the  several  amounts  assessed  against  their  re- 
spective tracts  of  land  on  the  tax  duplicate,  and  to  declare  their  assess- 
ments void.  The  proceedings  to  restrain  the  officers  were  sustained  in 
the  court  below,  and  several  judgments  were  rendered  according  to  the 
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prayer  of  the  complaint.  An  appeal  wsb  taken  in  one  of  the  cases,  and 
the  judgment  was  reversed.  The  bondholders  were  not  parties  lo  these 
proceedings^  and  had  no  notice  of  their  institution. 

Heldy  that  the  bondholders  could  maintain  an  action  in  equity  against  the 
county  and  its  officers  for  an  accounting  of  the  money  which  had  been 
received  from  such  assessments,  and  which  it  was  alleged  had  gone  into 
the  general  fand  of  the  county,  and  have  the  same  applied  to  the  liqui- 
dation of  the  bonds,  together  with  the  interest  due  thereon. 

Hddf  also,  that  the  bondholders  could  compel  the  officers  who  were  charged 
with  the  duty  of  collecting  the  assessments  to  place  on  the  tax  dupli- 
cate the  assessments  which  had  been  set  aside. 

Heldy  also,  that  where  a  court  of  chancery  takes  jurisdiction  of  a  cause 
for  any  purpose,  it  retains  it  under  its  control  for  all  purposes,  and  ad- 
ministers complete  relief,  as  the  justice  of  the  case  may  require. 

From  the  Ripley  Circuit  Court. 

J.  K.  Thompson,  J.  li.  CravcTis  and  N.  Corfiet,  for  appellants. 
W,  G.  Holland,  J.  jB.  Rebuck,  A.  Stockinger  and  C.  K. 
Bagot,  for  appellees. 

Mitchell,  J. — Out  of  a  great  mass  of  irrelevant  matter 
the  following  material  facts  may  l)e  extracted  from  a  com- 
plaint to  which  a  demurrer  was  sustained  in  the  court  be- 
low. 

Certain  proceedings  were  instituted  before  the  board  of 
commissioners  of  Ripley  county,  in  the  year  1884,  for  the 
construction  of  a  free  gravel  road,  which  was  to  be  known 
as  the  Versailles  and  Dillsboro  Turnpike.  The  proceedings 
resulted  in  the  making  of  assessments  on  the  contiguous 
lands,  as  provided  by  law,  and  in  the  issuing  of  thirty 
coupon  bonds  of  the  denomination  of  $500  each  upon  which 
to  raise  money  for  the  construction  of  the  road.  The  bonds 
were  duly  negotiated  and  sold  to  the  appellants,  who  paid 
the  full  face  value  therefor,  the  money  paid  going  into  the 
general  fund  of  the  county.  It  appears  that  after  the  bonds 
had  been  sold,  and  the  money  received  by  the  county,  cer- 
tain persons  whose  lands  had  been  assessed  in  order  to  raise 
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money  to  defray  the  cost  of  the  improvement,  instituted  sep- 
arate suits  to  enjoin  the  auditor,  treasurer,  and  board  of  com- 
missioners of  Ripley  county  from  placing  the  several  amounts 
assessed  against  their  respective  tracts  of  land  on  the  tax 
duplicate,  and  to  declare  the  assessments  void.  The  pro- 
ceedings to  enjoin  the  officers  were  sustained  in  the  court 
below,  and  several  judgments  were  rendered  restraining  the 
auditor  and  treasurer,  according  to  the  prayer  of  the  com- 
plaint. In  one  of  the  cases  in  which  judgment  was  so  ren- 
dered, an  appeal  was  taken  to  this  court,  and  the  judgment 
was  reversed.  .  White  v.  Fleming y  114  Ind.  560.  In  the  other 
cases  no  appeals  were  taken,  and  the  judgments  remain  in 
full  force.  The  bondholders  were  not  parties  to  those  pro- 
ceedings, and  had  no  notice  of  their  having  been  instituted. 

It  is  charged  in  the  complaint  that  some  of  the  land  own- 
ers, whose  lands  were  assessed,  have  paid  part  of  the  amounts 
assessed  into  the  treasury  of  the  county,  but  that  others  re- 
fuse to  pay  anything,  and  that  the  officers  of  the  county  re- 
fuse to  place,  or  continue,  the  assessments  on  the  tax  dupli- 
cate, or  to  collect  the  assessments,  or  to  apply  any  of  the 
ftioney  received  by  the  county  to  the  payment  of  the  bonds 
held  by  the  plaintiffs  below,  which  are  now  due  and  remain 
unpaid. 

It  is  also  charged  that  the  county  has,  through  its  board 
of  commissioners  and  officers,  appropriated  about  $8,000  of 
the  money  received  from  the  sale  of  the  bonds  to  the  use  of 
the  county.  The  relief  prayed  is  that  the  board  of  com- 
missioners and  officers  of  the  county  be  compelled  to  account 
for  all  moneys  received  from  the  sale  of  bonds  and  from  as- 
sessments, and  that  they  be  required  to  apply  the  amount  ap- 
plicable to  that  purpose  which  remains  in  the  general  fund 
of  the  treasury,  to  the  payment  of  the  bonds  and  the  interest 
coupons  thereon.  There  is  also  a  prayer  that  the  judgments 
enjoining  the  officers  from  collecting  the  assessments  on  the 
land  benefited  be  declared  void  as  to  the  plaintiffs,  and  that 
the  officers  of  the  county  be  required  to  proceed  to  place  the 
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amounts  assessed  on  the  tax  duplicate,  and  that  a  sufficient 
amount  be  collected  from  the  assessments  to  pay  any  de- 
ficiency that  may  remain  in  order  to  satisfy  the  bonds  and 
interest  coupons  due  thereon,  after  applying  to  that  purpose 
what  may  be  found  due  from  the  county. 

The  facts  stated  in  the  complaint  invoke  the  chancery  ju- 
risdiction of  the  court  for  an  accounting  by  the  officers  and 
commissioners  of  Ripley  county  with  the  appellants,  in  re- 
spect to  an  alleged  fund  which  the  latter  claimed  should  in 
equity  be  applied  to  the  payment  of  the  bonds  held  by  them. 

The  proceedings  for  the  construction  of  the  public  enter- 
prise in  question  having  resulted  in  fixing  a  lien  on  the  lands 
adjudged  to  be  benefited  by  the  construction  of  the  free  turn- 
pike, the  lien  thus  fixed  stood  as  a  security  for  the  payment 
of  the  bonds  which  were  issued  for  the  purpose  of  obtaining 
the  money  with  which  to  carry  forward  the  work. 

B($nds  such  as  those  in  question  are  not  the  obligations  of 
the  county.  Sirieb  v.  CoXy  111  Ind.  299.  The  lien  fixed  by 
statute  upon  the  lands  benefited  constitutes  a  security  for  the 
benefit  of  the  bondholders. 

Unless  the  proceedings  which  resulted  in  creating  the  lien 
which  constituted  the  sole  security  for  the  bondholders  was 
absolutely  void,  the  security  thereby  afforded  could  not  be 
destroyed,  impaired  or  rendered  unavailing  without  afford- 
ing an  opportunity  to  those  interested  to  be  heard.  There 
is  no  pretence  that  the  proceedings  were  void.  The  judg- 
ments restraining  the  officers  of  Ripley  county  from  enforc- 
ing the  assessments  having,  as  it  were,  cast  a  cloud  upon  the 
security  of  the  bondholders,  they  had  the  right  to  appeal  to 
a  court  of  equity  to  protect  their  property.  Besides,  some 
of  the  land- owners  having  paid  in  part,  and  others  having 
paid  nothing,  and  the  whole  matter  having  fallen  into  a  state 
of  confusion,  a  court  of  law  was  not  adequate  to  the  task  of 
unraveling  the  "  tangled  skein,"  and  it  was  therefore  pecu- 
liarly a  subject  for  the  chancery  side  of  the  court,  to  account 
with  the  county  and  its  officers,  to  reinstate  the  lien  of  th^  as- 
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sessments  so  far  as  the  judgmeuts  theretofore  rendered  had 
embarrassed  the  officers  of  the  county  in  collecting  what 
might  be  needed  to  pay  off  the  bonds  and  interest. 

The  rule  is,  that  where  a  court  of  chancery  takes  jurisdic- 
tion of  a  cause  for  any  purpose,  it  retains  it  under  its  control 
for  all  purposes  and  administers  complete  relief  as  the  justice 
of  the  case  may  require.  Faught  v.  Faught,  98  Ind.  470 
(472). 

When  a  chancery  court  acquires  jurisdiction  for  any  pur- 
pose, it  will,  as  a  general  rule,  proceed  to  determine  the 
whole  cause,  although  in  so  doing  it  may  decide  questions 
which  standing  alone  would  furnish  no  basis  of  equitable 
jurisdiction.     Bispham  Equity,  section  37. 

It  is  quite  true  that  the  county  can  not  be  held  for  any 
part  of  the  cost  of  constructing  a  free  turnpike,  nor  can  it 
be  made  accountable  for  any  loss  resulting  from  the  errors 
or  neglect  of  its  officers.  Board,  etcy  v.  Fulleriy  111  Ind. 
410.  The  complaint;  however,  does  not  seek  to  hold  the 
county  liable  for  the  conduct  of  its  officers.  It  only  seeks 
an  accounting  with  the  county  and  its  officers  for  the  money 
which  is  alleged  to  have  gone  into  the  general  fund  of  the 
county,  and  which  in  equity  and  good  conscience  should  be 
applied  to  the  payment  of  the  bonds.  Let  there  be  an  ac- 
count taken  with  the  county  and  its  officers,  and  if  it  is 
found  that  the  facts  stated  in  the  complaint  are  true,  then 
the  money  covered  into  the  general  fund  of  the  county  be- 
longing to  the  free  turnpike  fund  should  be  made  available 
for  the  purpose  of  paying  the  bonds  issued  in  order  to  ob- 
tain money  with  which  to  construct  the  work.  Vigo  Tp.  v. 
Board,  etc.,  Ill  Ind.  170.  So  if  it  be  found  true,  as  is  al- 
leged, that  a  valid  lien  had  attached  for  the  security  of  the 
appellants  which  has  been  obscured  or  impaired  by  a  judg- 
ment, or  by  judgments  to  which  the  bondholders  were  not 
parties,  the  officers  whose  duty  it  is  to  collect  the  assess- 
ments should  be  ordered  to  proceed  as  the  statute  requires 
to  place  the  amount  assessed  upon  the  lands  benefited  upon 
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the  tax  duplicate  to  the  end  that  those  who  have  not  paid 
may  be  required  to  pay  according  to  law. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  with  costs. 

Berkshire,  C.  J.,  did  not  participate  in  the  decision  of 
this  cause. 

Filed  Nov.  20, 1890 ;  petition  for  a  rehearing  overruled  May  12, 1891. 


«  No.  13,861. 

li  IS  The  Board  of  Commissioners  of  Gibson  County  v.  The 

Cincinnati  Steam  Heating  Company. 

Statute  of  Fkauds. — BuUding  OoTUracl, — Agreement  ■  Belween  Owner  and 
Sub-Contractor. — GoUateral  Contract. — Where  the  owner  of  property  un- 
dertakes to  pay  for  work  and  materials  to  be  subsequently  done  and 
furnished  by  a  sub-contractor  in  order  to  secure  the  completion  of  a 
building  where  the  principal  contractor  has  failed  to  carry  on  the 
work,  the  promise  is  an  original  one,  and  not  within  the  statute  of 
frauds,  and  is  enforceable. 

County  Commissioners. — Erection  of  Court-Home, — Minor  Changes  WiihfnU 
Plans  or  Specificationa. — Power  of  Commisaionera  to  Make. — Presumptions. — 
Under  section  4243,  B  S.  1881,  requiring  plans  and  specifications  for 
the  construction  of  public  buildings  to  be  prepared  and  filed  before  ad- 
vertising for  proposals,  a  board  of  county  commissioners  may  make  a 
change  in  a  matter  of  detail,  such  as  the  heating  or  lighting  of  a  court- 
house, in  process  of  erection,  without  requiring  plans  and  specifica- 
tions of  the  proposed  change  to  be  filed,  and  without  advertising  for 
proposals  for  the  samef.  No  important  general  change  in  the  plan  of 
the  building  can  be  thus  made,  only  changes  in  matters  of  detail.  It 
must  be  presumed  that  the  board  of  commissioners  neither  violated  the 
law,  nor  acted  in  bad  faith  in  ordering  changes  in  a  matter  of  detail, 
and  in  the  absence  of  countervailing  facts,  it  must  be  also  presumed 
that  the  changes  were  of  such  minor  importance  and  so  necessary  that 
it  was  not  only  the  right  of  the  board  to  order  them  made,  but  that  it 
was  its  duty  to  cause  them  to  be  made. 
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From  the  Kuox  Circuit  Court. 

i.  C  Embreey  for  appellant. 

M.  W.  Fields  and  J.  W.  Ewing^  for  appellee. 

Elliott,  J. — ^On  the  25th  day  of  September,  1883,  the 
board  of  commissioners  of  Gibson  county  entered  into  a 
contract  with  Joseph  G.  Miller  for  the  erection  of  a  court- 
house. The  plans  and  specifications  were  adopted  at  a  meet- 
ing of  the  board  on  the  7th  day  of  August,  1883,  and  no- 
tices inviting  proposals  for  building  the  court-house  were 
published  for  more  than  six  weeks  prior  to  the  time  the  con- 
tract was  awarded.  The  notice  was  published  in  a  newspa- 
per of  general  circulation  in  the  county  of  Gibson.  Miller 
entered  upon  the  work  under  the  contract,  and  on  the  29th 
day  ot  December,  1884,  made  a  contract  with  the  appellee 
to  furnish  a  steam  heating  apparatus  and  appliances  for  the 
court-house.  The  plans  and  specifications  agreed  upon  by 
Miller  and  the  appellee  were  different  from  those  adopted  in 
the  first  instance  by  the  board  of  commissioners,  but  what 
the  differences  were  does  not  appear.  The  appellee  entered 
upon  the  work  required  by  its  contract  and  furnished  labor 
and  material.  On  the  first  day  of  April,  1885,  it  received 
from  Miller,  in  part  payment,  three  thousand  dollars,  and 
on  the  20th  day  of  June  of  that  year  there  was  owing  from 
Miller  to  the  appellee  the  sum  of  two  thousand  and  two 
hundred  dollars ;  this  sum  Miller  failed  to  pay,  although  it 
had  b^en  due  for  more  than  two  months.  The  architects, 
McDonald  &  Bro.,  refused  to  issue  an  estimate,  and  the  ap- 
pellee tendered  to  the  board  a  bond  conditioned  as  follows : 

"  The  condition  of  this  obligation  is  such,  whereas  the 
said  Cincinnati  Steam  Heating  Company  has  a  contract  with 
one  Joseph  G.  Miller,  who  is  chief  contractor  for  the  erec- 
tion of  a  court-house  in  Gibson  county,  Indiana,  to  place 
certain  steam  heating  apparatus  in  said  court-house,  for 
which  it  is  to  receive  the  sum  of  $6,665  in  installments 
Vol.  128.— 16 
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equal  to  eighty-five  per  cent,  of  the  value  of  the  work  done 
and  material  furnished  as  said  job  shall  progress,  and  as 
there  is  now  due  to  it  the  sum  of  $2,200^  on  said  work  on 
said  contract,  which  said  Miller  has  failed  to  pay,  the  said  com- 
missioners having  refused  to  advance  any  more  direct  to  said 
Miller  on  his  said  contract,  but  being  willing  and  desirous 
of  advancing  to  the  said  The  Cincinnati  Steam  Heating 
Company  direct  the  money  now  due,  and  to  become  due  for 
its  said  work  upon  the  approval  of  said  architects,  and  pro- 
pose to  advance  at  once,  at  next  meeting  of  said  commis- 
sioners, the  $2,200  aforesaid  ;  now,  therefore,  if  the  said 
The  Cincinnati  Steam  Heating  Company  shall  complete  its 
said  job  of  work  in  accordance  with  the  plans  and  specifica- 
tions and  terms  of  its  said  contract,  and  the  work  so  com- 
pleted shall  be  accepted  by  the  McDonald  Brothers,  tliese 
presents  shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue.'' 

The  board  accepted  the  bond  while  in  session  but  made  no 
entry  of  record.  After  the  acceptance  of  the  bond  the  board 
caused  a  warrant  to  issue  to  the  appellee  on  which  it  re- 
ceived two  thousand  two  hundred  dollars.  The  order 
directing  the  warrant  to  issue  reads  thus :  "  Comes  now  Ken- 
neth McDonald,  architect  on  new  court-house,  and  files  esti- 
mate for  work  done  and  materials  furnished  for  steam  heat- 
ing in  the  sum  of  twenty-two  hundred  dollars  by  Joseph 
G.  Miller,  the  estimate  having  been  assigned  to  the  Cincinnati 
Steam  Heating  Company,  and  also  showing  that  Joseph  G. 
Miller  has  been  previously  paid  the  sum  of  $80,679,  and 
making  a  total  allowance  of  $82,879,  and  after  hearing  the 
evidence,  and  being  fully  advised,  it  is  found  that  said  claim 
ought  to  be  allowed.  It  is  now  ordered  that  the  Cincinnat:. 
Stoam  Heating  Company  be  allowed  the  sum  of  twenty-two 
hundred  dollars." 

The  appellee  fully  performed  its  part  of  the  contract,  and 
on  the  20th  day  of  December,  1885,  demanded  an  estimate, 
but  the  architect  refused  to  certify  one.     On  the  1st  day  of 
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Febijuary,  1886,  the  board  entered  an  order  declaring  the 
court-house  completed  and  ready  for  occupancy,  and,  pursu- 
ant to  such  order,  possession  was  taken  by  the  county  officers 
and  the  records  placed  in  the  building.  The  county,  by  its 
officers,  occupies  the  court  house  and  uses  the  steam  heating 
apparatus  placed  in  it  by  the  appellee.  On  the  14th  day  of 
April,  1886,  the  appellee  presented  its  claim  for  the  remainder 
due  upon  its  contract,  but  its  claim  was  rejected.  *  There  re- 
mains owing  the  appellee  the  sum  of  fourteen  hundred  and 
sixty-five  dollars. 

The  aiflpellants^  counsel  contends  that  the  board  had  no  au- 
thority to  contract  for  the  steam  heating  apparatus,  for  the 
reason  that  no  plans  and  sj^ecifications  were  ever  placed  on 
file  in  the  auditor^s  office,  and  no  notice  was  published  invit- 
ing proposals  for  furnishing  the  court-house  with  steam  heat- 
ing apparatus.  This  contention  is  based  upon  the  provisions 
of  the  statute  requiring  plans  and  specifications  for  the  con- 
struction of  public  buildings  to  be  prepared  and  filed  before 
advertising  for  proposals.  Section  4243,  R.  S.  1881.  We 
can  not  accept  the  views  of  counsel  as  correct.  In  our  opin- 
ion the  statute  was  not  intended  to  prevent  changes  in  plans 
and  specifications  from  being  made  in  cases  where  it  becomes 
apparent  in  the  progress  of  the  work,  that  changes  are  re- 
quired. We  do  not  mean  to  be  understood  as  holding  that 
changes  in  the  general  plan  of  the  work  may  be  made  at  the 
pleasure  of  the  board  of  commissioners,  but  we  do  mean  to 
adjudge  that  changes  may  be  made  in  details  and  in  minor 
particulars.  If  the  rigid  rule  for  which  the  appellant  con- 
tends were  adopted,  then  the  board  could  not  change  a 
window,  a  door,  a  chimney,  or  any  like  matter,  and,  certainly, 
the  Legislature  did  not  mean  to  establish  a  rule  that  would 
prevent  such  changes.  Of  course,  no  important  general 
change  in  the  plan  of  the  building  can  be  made,  but  a  change 
in  a  matter  of  detail,  such  as  the  heating  or  lighting,  maybe 
rightfully  made  when  required.  If  the  board  of  commis- 
sioners secures  and  files  plans  and  specifications  so  full  and 
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specific  as  to  show  the  character  of  the  proposed  building, 
and  duly  advertises  for  proposals^  the  county  can  not  escape 
liability  without  showing  that  changes  in  important  partic- 
ulars were  made.  This  conclusion  is  fairly  supported  by  the 
case  o{  £(188  Foundry,  etc,  v.  Board,  etc,  115  Ind.  234. 

Neither  the  county  nor  its  officers  can  with  reason  or  jus- 
tice ask  that  it  shall  be  presumed  that  the  board  of  commis- 
sioners either  violated  the  law  or  acted  in  bad  faith  in  order- 
ing changes  in  a  matter  of  detail,  such  as  that  of  heating  a 
court-house ;  on  the  contrary,  the  presumption  is  that  what 
was  done  was  done  rightfully  and  in  good  faith.  *It  must, 
therefore,  be  presumed,  in  the  absence  of  countervailing  facts, 
that  the  changes  respecting  the  steam  heating  apparatus  were 
of  such  minor  importance  and  so  necessary  that  it  was  not 
only  the  right  of  the  board  to  order  them  made,  but  that  it 
was  its  duty  to  cause  them  to  be  made.  The  county  is  using 
and  enjoying  the  property  placed  in  its  possession  by  the  ap- 
pellee in  good  faith,  and  the  least  that  it  can  do  if  it  would 
keep  and  enjoy  the  property  without  paying  for  it,  is  to  show 
such  facts  as  make  it  clearly  appear  that  the  acts  of  its  board 
of  commissioners  were  unauthorized  or  illegal. 

It  is  argued  with  ability  and  plausibility  that  there  was  no 
promise  on  the  part  of  the  board  of  commissioners  to  pay 
the  appellee  for  the  heating  apparatus.  In  our  judgment 
the  contention,  plausible  as  it  is,  can  not  prevail.  The  facts 
surrounding  the  parties  when  the  bond  was  accepted  by  the 
commissioners  furnish  the  light  by  which  the  contract  must 
be  read.  The  county  was  unwilling  to  pay  anything  more 
to  Miller,  the  principal  contractor ;  it  had  already  paid  on 
account  of  the  heating  apparatus  a  considerable  sum  of 
money;  it  was  willing  to  pay  the  appellee  the  "sum  due 
and  to  become  due ; ''  the  appellee  was  willing  to  complete 
the  work  and  gave  bond  that  it  would  do  so.  It  can  hardly 
be  doubted  that  the  parties  meant  that  one  should  do  the 
work  and  that  the  other  should  pay  for  it  when  it  was  done. 
The  one  did  do  the  work  and  the  other  has  received  tlie 
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benefit.  It  must  be  implied  that  oue  should  receive  com- 
peosation  and  if  this  be  the  implication,  then  there  is  an 
implied  promise.  It  is  said^  however^  that  the  writing  sim- 
ply expresses  a  desire  to  advance  money  and  does  not  even 
express  a  desire  or  willingness  to  pay  money,  but  this  cer- 
tainly is  a  forced  and  unnatural  construction  of  the  lan- 
guage employed  by  the  parties.  It  is  not  reasonable  to  infer 
chat  the  commissioners  understood  that  all  that  the  appellee 
expected  was  **  a  desire  to  advance  money,"  nor  is  it  rea- 
sonable to  infer  that  the  appellee  agreed  to  do  work  for  any 
such  a  consideration.  The  cases  of  Harmon  v.  JameSy  7  Ind. 
263,  and  Johnston  v.  Griest,  85  Ind.  503,  lend  appellant  no 
support,  for  in  these  cases  no  consideration  was  shown,  while 
here  a  full  and  valuable  consideration  appears.  Here,  there 
is  a  consideration  fully  expressed;  in  those  cases  there  was 
none.  The  case  before  us  is  not  ruled  by  the  cases  named, 
but  by  the  principle  asserted  In  Long  v.  Straus,  107  Ind. 
94.  It  is  important  to  mark  the  fact  that  not  only  did  the 
appellee  promise  the  appellant  to  do  the  designated  work, 
but  that  it  also  gave  bond  with  surety  that  it  would  do  the 
work  as  promised.  There  was  a  promise  for  a  promise, 
there  was  value  previously  received,  and  there  was  a  bond 
covenanting  that  what  was  promised  should  be  performed. 
No  lack  of  consideration  can  be  justly  asserted,  for  the  new 
bond  executed  direct  to  the  appellant  was  itself  a  considera- 
tion, but  it  was  not  by  any  means  the  only  consideration 
yielded  by  the  appellee.  We  are  satisfied  that  there  was  a 
promise  upon  a  valid  consideration  moving  to  the  promisor. 
We  are  required  to  decide  whether  the  promise  is  within 
the  statute  of  frauds.  If  it  is  an  original  and  not  a  collat- 
eral promise,  then  it  is  not  within  the  statute.  If  it  is  not 
an  original  promise  it  is  within  the  statute,  for  it  is  well 
settled  that  a  contract  not  entirely  in  writing  is  verbal,  and, 
therefore,  voidable  under  the  statute  requiring  collateral 
contracts  to  be  evidenced  by  writing.  There  is  here  no 
written  promise  on  the  part  of  the  appellant,  although  there 
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is  a  verbal  assent  to  a  written  proposition  of  the  appellee. 
Higham  v.  Harris^  108  Ind.  246 ;  Tomlinson  v.  Briles,  101 
Ind.  538;  Haokleman  v.  Board,  etc.,  94  Ind.  36;  High  v. 
Board,  etc.,  92  Ind.  580;  McCurdy  v.  Bowes,  88  Ind.  583 
(585) ;  Board,  etc.,  v.  Miller,  87  Ind.  257 ;  Gordon  v.  Gor- 
don, 96  Ind.  134;  Pulse  v.  Miller,  SI  Ind.  190;  Board,  etc., 
V.  Shipley,  11  Ind.  553. 

The  promise  of  the  appellant  is  an  original  and  not  col- 
lateral one.  The  consideration  for  the  promise  moved  to  the 
appellant,  for  it  obtained  a  bond  securing  the  performance 
of  the  contract,'  and  obtained^  also^  the  materials  and  labor 
of  the  appellee.  The  benefit  accrued  to  the  owner,  and  not 
to  the  original  contractor.  For  what  the  owner  received  and 
retained  it  was  bound  in  equity  and  good  conscience  to  pay. 
Bass  Fowidry,  etc.,v.  Board,  etc.,  supra.  The  appellant  did  not 
promise  to  pay  for  property  received  by  Miller;  its  promise 
was  to  pay  for  property  received  by  the  county  itself.  The 
work  was  not  completed  when  the  promise  was  made,  and 
Miller  was  not  the  debtor  for  the  work  that  had  not  been 
done,  however  it  may  be  as  to  the  work  that  had  already 
been  performed.  But  even  as  to  the  work  that  had  been 
done  prior  to  the  new  promise,  Miller  was  not  the  ultimate 
beneficiary  from  it,  for,  in  the  end,  the  benefit  was  the 
county's.  The  new  promise  secured  the  completion  of  the 
work,  and  this  consideration  directly  and  beneficially  moved 
to  the  appellant.  The  new  bond  was  an  additional  consid- 
eration, so  that  there  was  a  complete  and  valuable  new  and 
additional  consideration.  The  consideration  yielded  secured 
a  new  promise,  and  that  promise  was  to  do  work  for  the 
promisor,  and  work,  too,  which  was  for  its  sole  benefit.  The 
appellant  made  no  promise  to  answer  for  the  debt  or  default 
of  Miller,  nor  did  it  undertake  to  pay  for  property  delivered 
to  him.  What  the  appellant  did  promise  to  do  was  that  it 
would  pay  the  appellee  for  work  done  in  improving  its  prop- 
erty and  fitting  it  for  use  and  occupancy.  This  new  promise 
was  not  collateral  to  any  anterior  undertaking,  for  it  was  not 
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to  pay  another's  debt,  nor  was  it  to  pay  for  property  deliv- 
ered to  another,  or  for  services  rendered  for  another ;  on  the 
contrary,  the  promisor  was  the  sole  beneficiary,  and  it  was 
seeking  to  obtain  value  for  itself  and  no  one  else.  It  seems 
clear  that  justice  requires  that  the  county  should  pay  what  it 
promised,  for  its  promise  was  for  its  own  benefit,  and  all  of 
value  that  the  promise  secured  accrued  directly  and  com- 
pletely to  it  as  the  owner  of  the  property. 

The  principle  which  the  well-reasoned  cases  establish  is 
this :  Where  the  owner  of  property  undertakes  to  pay  for 
work  and  materials  to  be  subsequently  done  and  furnished  by 
a  sub-contractor  in  order  to  secure  the  completion  of  a  build- 
ing in  a  case  where  the  principal  contractor  has  failed  to 
carry  on  the  work,  the  promise  is  an  original  one,  and  not 
within  the  statute  of  frauds.  This  principle  is  intrinsically 
just,  and  its  enforcement  does  not  in  the  slightest  degree 
tend  to  the  mischief  the  statute  of  frauds  and  perjuries 
was  intended  to  repress.  In  the  well-reasoned  case  of  Em- 
erson V.  Slater,  22  How.  28,  the  Supreme  Court  of  the  United 
States  gave  the  subject  full  consideration,  and  held  that  a 
promise  similar  to  that  made  by  the  appellant  was  enforce- 
able. It  was  there  said  :  *'  But  whenever  the  main  purpose 
and  object  of  the  promisor  is  not  to  answer  for  another,  but 
to  subserve  some  pecuniary  or  business  purj>ose  of  his  own, 
involving  either  a  benefit  to  himself,  or  damage  to  the  other 
contracting  party,  his  promise  is  not  within  the  statute,  al- 
though it  may  be  in  form  a  promise  to  pay  the  debt  of  an- 
other, and  although  the  performance  of  it  may  incidentally 
have  the  effect  of  extinguishing  that  liability."  It  is  pos- 
sible that  the  language  quoted  states  the  doctrine  rather  too 
broadly,  but  we  shall  not  inquire  whether  it  does  so  or  not, 
for  here  we  are  not  required  to  decide  what  the  rule  is  where 
the  promise  relates  to  the  past,  inasmuch  as  we  are  con- 
<;erned  only  with  what  related  to  the  future  at  the  time 
the  new  promise  was  made.  This  is  so  because  the  only 
•question  in  this  case  is  whether  the  appellee  is  entitled  to 
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recover  for  work  done  and  materials  furnished  after  the  new 
contract  was  made.  If  the  claim  asserted  was  to  the  sum 
owing  before  the  new  promise  was  made^  there  would,  per- 
haps, be  more  difficulty  in  solving  the  legal  problem,  but  the 
sum  due  when  the  new  promise  was  made  was  paid,  so  that 
the  controversy  concerns  only  the  right  to  recover  the  sum 
that  subsequently  became  due  for  work  done  and  materials 
furnished.  We  do  not  decide,  we  may  say,  by  the  way,  that 
the  sum  due  might  not  be  recovered  under  the  new  promise 
had  it  not  been  paid;  we  simply  decide  the  question  before 
us,  and  that  relates  to  matters  that  at  the  time  the  new  prom- 
ise was  made  concerned  the  future,  and  not  the  past.  The 
promises  were  in  their  nature  severable,  and  the  valid  prom- 
ise may  certainly  be  enforced.  Loiornan  v.  SheetSy  124  lud. 
416. 

Resuming  our  consideration  of  the  decided  cases  bearing 
directly  upon  the  questions  before  us,  we  take  up  that  of 
Sext  V.  Geise,  80  Ga.  698,  where  an  owner  promised  to  pay 
for  materials  famished  to  complete  a  building  then  in  prog- 
ress of  construction,  and  where  it  was  said  :  "  If  the  sup- 
ply of  lumber  was  about  to  stop  and  the  owner  of  the 
building  procured  its  continuance  by  promising  to  pay  for 
it,  his  undertaking  was  not  collateral  but  original,  and  he 
is  bound."  Another  case  is  that  of  Kutzmeyer  v.  Ennis,  27 
N.  J.  L.  371,  where  the  court  said,  speaking  of  the  owner 
of  a  building:  "He  was  interested  in  the  completion  of 
the  work.  He  received  the  benefit  of  it,  and  he  had  it  in 
his  power  to  indemnify  himself  for  the  advance  to  Ennis  by 
withholding  the  money  from  the  contractors."  In  discussing 
a  question  which  arose  in  a  case  very  similar  to  the  present, 
the  Supreme  Court  of  Vermont  said :  "  If  in  this  case  a 
third  person  make  an  entire,  substantive  and  independent 
contract  with  him  to  perform  the  same  service  this  may  be 
enforced  though  not  in  writing,  as  it  is  not  collateral."  But 
without  quoting  from  the  decisions,  or  commenting  upon 
them,  we  cite  some  of  them  and  affirm  that  our  conclusion 
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that  the  appellant's  contract  is  original  and  not  collateral^  is 
sustained  by  the  overwhelming  weight  of  authority.  Yeo- 
man  v.  Mueller^  33  Mo.  App.  343;  Crawford  v.  EdisoUy 
45  Ohio  St.  239 ;  Clifford  v.  Luhring,  69  111.  401 ;  Bayles  v. 
Wallace^  56  Hun,  428;  Hagadorn  v.  Stronachj  etc.,  Co., 
81  Mich.  56;  Galveston,  etc.,  Co.  v.  Hourem  (Texas),  9  8. 
W.  R.  661;  Greenough  v.  Eicholtz,  1  Mon.  (Pa.),  433; 
Fitzgerald  v.  Morrissey,  14  Neb.  198;  You7ig  v.  French,  35 
Wis.  111^  Of  the  cases  cited  by  the  appellant  the  only  ones 
in  point  are  Ellison  v.  Jackson,  etc.,  Co.,  12  Cal.  542;  Noyes 
V.  Humphreys,  11  Gratt.  636;  Ware  v.  Stephenson,  10  Leigh, 
155.  The  Virginia  cases  are  out  of  line  with  authority,  and 
so  is  the  California  case.  The  latter  cites  as  authority  a 
single  case,  that  of  Puckett  v.  Bates,  4  Ala.  390,  and  that 
case  is  in  conflict  with  the  later  and  better  considered  case 
of  Jolley  V.  Walker,  26  Ala.  690. 

Our  own  cases  very  clearly  recognize  the  distinction  be- 
tween original  and  collateral  contracts.  The  earlier  cases 
are  collected  in  Anderson  v.  Spence,  72  Ind.  315,  and  it  was 
shown  that  the  case  of  Green  v.  CressweU,  10  A.  &  E.  453, 
which  asserted  a  doctrine  contrary  to  that  here  declared,  had 
been  overruled  in  England  and  denied  in  America.  In 
Palmar  v.  Blain,  55  Ind.  11,  it  was  held  that  a  promise  by  a 
third  person  to  an  execution  creditor  that  if  the  creditor 
would  satisfy  the  execution  he  would  pay  the  judgment,  was 
not  within  the  statute.  A  very  similar  decision  was  made 
in  Frash  v.  Polk,  67  Ind.  55.  In  Anghie  v.  Landis,  95  Ind. 
419,  it  was  held  that  a  promise  by  a  defendant  to  pay  for 
work  which  the  plaintiff  agreed  to  do  for  a  third  person  was 
not  within  the  statutory  inhibition.  The  case  of  Shaffer  .v. 
Ryan,  84  Ind.  140,  illustrates  the  difference  between  an 
original  promise  and  a  collateral  one,  as  does,  also,  the  case 
of  Hacfdeman  v.  Miller,  4  Blackf.  322. 

The  case  before  us  is  not  dependent  upon  the  doctrine  of 
novation,  so'that  the  cases  of  Langford  v.  Freeman^  60  Ind. 
46,  Krutz  V.  Stetcart,  54  Ind.  178,   Crosby  v.  Jeroloman,  37 
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Ind.  264,  and  Ellison  v.  Wiaehart,  29  Ind.  32,  are  not  of  con- 
trolling influence.  It  is  not  dependent  upon  that  doctrine, 
for  the  manifest  reason  that  what  was  done  after  the  new 
promise  was  made  was  done  for  the  promisor,  for  its  benefit 
and  at  its  request,  and  it  is  only  for  the  value  of  what  was 
so  done  that  the  appellee  sues.  As  to  the  value  of  the  work 
and  materials  furnished  under  the  new  promise  the  contract 
was  one  between  the  appellee  and  the  appellant,  and  it  did 
not  concern  any  debt  due  from  Miller  to  the  former. 

Judgment  affirmed. 

Filed  May  14, 1891. 
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Ihscbance  — Lom  by  Fire.—Policy  Construed. — Pro  Rata  Lia&t/%.— The  plain- 
tiff held  a  policy  in  the  defendant  company  for  $1,500.  The  policy  was 
on  twenty-one  items  of  property  which  were  classified  in  the  policy,  and 
opposite  each  item  a  valuation  was  affixed,  making,  in  the  agg^gate, 
$90,000.  The  policy  provided  that  the  company  only  insured  one- 
sixtieth  part  of  each  of  said  sums,  and  that  its  liability  was  limited 
to  such  a  proportion  of  the  loss  as  the  amount  insured  thereby  bore  to 
the  entire  amount  of  insurance.  At  the  time  of  the  fire  the  agg^regate 
insurance  on  the  property  was  $60,000,  and  the  loss  $51,000. 

Heldj  that  under  the  terms  of  the  policy  the  defendant  company  was  lia- 
ble for  one-fortieth,  and  not  sixtieth,  of  the  loss. 

From  the  Marion  Superior  Court. 

F.  Carter,  for  appellant. 

N.  MorriSy  L,  Newberger  and  J.  B,  Curtis,  for  appellee. 

Miller,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  on  a  policy  of  insurance.  The  com- 
plaint alleges  an  insurance  by  the  appellee  of  $1,500;  that 
there  was  a  total  insurance  of  $60,000,  and  a  loss  of  $51,- 
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000,  and  claims  that  appellant's  pro  rata  share  of  the  loss 
was  the  one-fortieth,  or  $1,275. 

The  only  question  presented  by  the  record  is  as  to  the  suf- 
ficiency of  the  third  paragraph  of  answer. 

This  paragraph  admits  its  liability  for  $850,  but  claims 
that  by  the  terms  of  the  policy  it  was  agreed  that  the  plain- 
tiff should  carry  and  maintain  the  full  sum  of  $90,000  in- 
surance on  his  property,  and  that  it  was  to  recover  under  the 
policy  sued  on  one-sixtiethh  part  of  $90,000  insurance;  that 
the  plaintiff,  pursuant  to  the  provisions  and  agreements  in  the 
policy,  procured  concurrent  insurance  amounting,  with  the 
one  in  suit,  to  $90,000 ;  that  afterwards,  and  before  the  fire, 
the  plaintiff,  without  the  knowledge  and  consent  of  the  de- 
fendant, cancelled  $30,000  of  the  insurance,  so  that  at  the 
time  of  the  fire,  there  was  only  $60,000;  and  that  by  reason 
of  the  reduction,  the  plaintiff  became  an  insurer  with  the 
defendant  for  $30,000.  The  answer  admits  that  the  loss 
was  $51,000,  and  that  at  the  time  of  the  fire  the  total  insur- 
ance was  $60,000. 

The  appellant  contends  that  its  liability  is  fixed  by  the 
terms  of  the  policy  at  the  one-sixtieth  of  the  loss,  or  $850, 
and  the  appellee  that  its  liability  is  for  such  proportions  of 
the  total  loss,  $51,000,  as  the  sum  of  $1,500  bears  to  the 
whole  amount  of  insurance  existing  at  the  time  of  the  fire, 
being  the  one-fortieth,  or  $1,275. 

In  that  portion  of  the  policy  which  is  usually  written  out, 
there  is  attached  a  printed  slip  locating  and  describing  the 
property  insured  as  follows : 

"On  stone  building  marked  'A'  on  plan,  including  stone 
addition  and  stone  stairway,  house,  $10,000. 

"  On  stone  building  marked  ^  B '  on  plan,  including  stone 
stairway,  house,  $5,000." 

Following  these  are  nineteen  other  similar  items  of  prop- 
erty, with  corresponding  amounts  indicated  on  the  right, 
and  at  the  bottom  the  figures  $90,000  as  the  amount  pro- 
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duced  by  the  addition  of  these  various  amounts,  and  con- 
taining in  addition  the  following  clause : 

'^  It  is  understood  and  agreed  that  the  Indiana  Insurance 
Company,  of  Indianapolis,  covers,  under  their  policy  to 
wliich  this  specification  is  attached  and  made  a  part  thereof, 
one-sixtieth  part  of  each  of  the  above  named  sums,  amount- 
ing in  the  aggregate  to  — ■ —  ($1,500)  dollars." 

It  is  also  provided,  in  the  condition  attached  to  the  policy, 
that  if  there  is  other  insurance  upon  the  property  damaged, 
the  company  shall  be  liable  for  only  such  proportion  of  the 
loss  or  damage  as  the  amount  insured  bears  to  the  whole 
amount  insured  thereon,  whether  such  other  insurance  con- 
tains a  similar  clause  or  not.  It  is  also  provided  that  the  in- 
sured shall  have  the  privilege  of  making  other  insurance, 
witliout  notice  until  required,  and  that  the  insurance  may 
be  terminated  at  any  time  by  either  party. 

It  is  not  claimed  by  counsel  tliat  the  policy  contains  any 
provision  that  in  express  tern).s  required  the  insured  to 
maintain  insurance  in  the  sum  of  $90,000,  but  that  such 
agreement  is  implied  from  the  statement  of  amounts  set  op- 
posite the  several  classes  of  property  in  the  schedule,  which 
aggregate  the  sum  of  $90,000,  and  the  fact  that  it  is  alleged 
in  the  answer  that  he  did  insure  the  property  for  the  sum  of 
$90,000. 

We  are  unable  to  find  anything  in  the  policy  that  will 
warrant  us  in  putting  this  construction  upon  the  contract 
entered  into  by  the  parties.  The  provision  permitting  the 
insured  "  to  make  other  insurance,  without  notice  until  re- 
quired,'^ and  the  clause  which  provides  that  the  amount  of 
the  loss  to  be  paid  by  the  appellant  shall  be  shared  p7*o  rata 
with  all  other  insurance  existing  at  the  time  of  the  loss,  are 
inconsistent  with  the  position  maintained  by  counsel  that  the 
insurance  was  to  be  maintained  at  a  precise  sum. 

The  claim  is  also  made  that  the  clause  contained  in  the 
strip  attached  to  the  policy  limits  the  liability  to  the  one- 
sixtieth  of  the  loss.     Had   one  company  taken  the   whole 
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risk  it  could  not  well  be  contended  that  it  would  have  be- 
corae  liable  for  the  whole  loss  in  any  event,  but  only  to  the 
extent  of  the  sums  named.  So,  a  company  covering  one- 
sixtieth  of  the  above  sums,  does  not  agree  to  pay  one-sixtieth 
of  the  loss,  but  the  loss  to  the  extent  of  one-sixtieth  of  the 
sums  named.  By  the  express  terms  of  the  policy  the  com- 
pany agreed  to  indemnify  the  insured  to  the  amount  of  $1,- 
500.  Nothing  in  the  policy  expressly  limits  the  liability  of 
the  company  to  one-sixtieth  of  the  loss.  The  amounts  set 
opposite  each  of  the  twenty-one  items,  which  aggregate 
$90,000,  were  probably  intended  to  represent  the  value  of  the 
property  insured,  but  whether  so  intended  or  not,  it  is 
evident  the  insurance  was  distributed  in  the  proportions 
indicated  by  the  amount  set  opposite  each  item,  for  the 
purpose  of  preventing  the  policy  from  being  a  "blanket'' 
'  policy,  and  to  limit  the  liability  of  the  company  in  case  of  a 
loss  of  a  portion  only  of  the  property  insured. 

It  is  evident  that  the  insured  paid  premiums  to  the  com- 
pany on  the  basis  of  a  $1,500  liability,  to  be  lessened  by  an 
apportionment  by  reason  of  such  other  insurance  as  existed 
at  the  time  of  loss.  Having  paid  for  full  protection  he  is 
entitled  to  receive  full  protection  unless  something  in  the 
policy  plainly  forbids  it,  and  we  find  nothing  in  the  policy 
inconsistent  with  his  right  to  recover  the  one-fortieth  of 
the  total  loss. 

In  arriving  at  this  conclusion  we  are  supported  by  the  de- 
cisions of  the  courts  in  Hoffman  v.  Minneapolis  MuL,  etc.,  Ins. 
Go.,  42  Minn.  291,  Illinois  Mut.  Ins.  Co.  v.  Hoffman,  132  111. 
522,  Hoffman  v.  Manufacturers^  MuL,  etc.,  Ins.  Co.,  38  Fed. 
Rep.  487,  in  each  of  which  cases  the  actions  were  by  the 
same  plaintiff  to  recover  for  this  same  loss,  and  upon  policies 
substantially  like  the  one.under  consideration. 

Judgment  affirmed. 

Filed  May  14, 1891. 
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148    5781 

'l^T^l  New  Trial. — As  of  Right, — Motion  for.—  JVhen  May  be  Made,— Motion  in 

'.^   ^^  Arrest  of  Judgment. — ^A  motion  for  a  new  trial  as  a  matter  of  riglit  may 

162  534  be  made  after  a  motion  in  arrest  of  judgment  has  been  filed.    The  rule 

that  a  motion  for  a  new  trial  comes  too  late  after  a  motion  in  arrest  of 
judgment,  only  applies  to  motions  for  a  new  trial  for  cause,  where  the 
party  has  knowledge  of  the  fact  on  which  he  grounds  his  motion  for  a 
new  trial  at  the  time  of  moving  in  arrest  of  judgment. 

Sahe. — Section  1064,  R-  S.  1881,  Construed, — The  provisions  of  section 
1064,  B.  S.  1881,  relative  to  new  trials  as  a  matter  of  right,  are  man- 
datory, and  the  court  has  no  discretion,  but  must  grant  a  new  trial 
upon  compliance  with  the  requirements  of  the  section,  at  any  time 
within  one  year  after  the  rendition  of  the  judgment. 

Same. — Complaint, —  When  Authorizes  New  Trial  as  Matter  of  Right. — Joinder 
of  Partition  Count, — Effect  of, — Under  a  complaint  by  heirs  of  a  grantor,  the 
first  paragraph  of  which  seeks  to  have  a  deed  set  aside  ^because  of  al- 
leged fraud  and  undue  influence  exercised  by  the  grantee  over  the 
grantor,  and  the  second  and  third  paragraphs  of  which  are  to  quiet 
title  to  the  same  land,  and  for  partition  thereof  respectively,  a  new 
trial  may  be  claimed  as  of  right  by  either  party.  The  joinder  of  the 
count  for  partition  does  not  deprive  them  of  that  right. 

Instructions  to  Jury. — Judged  as  Entireties, — Obvious  Mistake, — Instruction 
not  Vitiated, — Instructions  are  not  to  be  judged  by  detached  clauses  or 
sentences,  but  as  entireties.  Where  a  mistake  in  an  instruction  is  so 
obvious  that  a  jury  could  not  have  been  misled  thereby,  there  is  no 
available  error. 

From  the  Clinton  Circuit  Court. 

J.  Kent  and  /.  Claybaugh,  for  appellants. 
S.  H.  Doyal,  P.  W.  Gard,  J.  C.  Suit,  W.  B.  Moore  and  /. 
G.  AdamSy  for  appellees. 

McBride,  J. — The  complaint  in  this  case  was  in  three 
paragraphs.  By  the  first  paragraph  it  was  sought  to  have  a 
deed  for  land  set  aside  because  o& alleged  fraud  and  undue* 
influence  exercised  by  the  grantee  over  the  grantor,  plain tifls 
alleging  that  they  were  the  owners  of  the  land  as  heirs  at 
law  of  the  grantor  who  was  deceased. 

The  second  paragraph  was  to  quiet  title  to  the  same  land^ 
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and  the  third  was  for  partition  of  said  land.  ThQ  appellants 
were  the  plaiuliffs  below.  The  appellee,  David  Anderson, 
was  fche  only  party  who  made  a  defence,  the  other  defend- 
ants having  filed  disclaimers. 

The  appellee  answered  by  a  general  denial,  and  also  filed 
a  cross-complaint  alleging  title  in  himself  to  the  land,  and 
asking  to  have  his  title  quieted.  The  cross-complaint  was 
answered  by  a  general  denial.  The  cause  was  tried  by  a  jury 
and  the  appellants  were  successful,  the  jury  returning  a  gen- 
eral verdict  in  their  favor.  The  appellee  ^led  a  motion  for 
a  new  trial  for  cause,  which  was  overruled.  He  then  moved 
in  arrest  of  judgment,  but  before  the  motion  in  arrest  was 
decided  he  filed  a  motion  for  a  new  trial  as  of  right,  under 
section  1064,  R.  S.  1881,  tendering  with  it  a  bond  as  re- 
quired by  the  statute.  This  motion  the  court  sustained,  and 
granted  a  new  trial.  ^ 

Appellants  then  moved  the  court  to  set  aside  and  vacate 
the  order  granting  a  new  trial  as  of  right,,  and  to  restore 
upon  the  records  the  judgment  rendered  and  entered  in  favor 
of  appellants.  The  court  overruled  this  motion  with  other 
motions  by  which  appellants  sought  to  obtain  the  same  end, 
and  the  question  was  saved  by  a  proper  bill  of  exceptions. 

The  cause  was  again  tried  by  a  jury  and  on  this  trial  the 
appellee  was  successful,  the  jury  returning  a  general  verdict 
finding  for  him,  both  on  the  complaint  and  cross-complaint. 
A  motion  by  appellants  for  a  new  trial  for  cause  was  over- 
ruled and  judgment  was  rendered  in  favor  of  appellee. 

Three  propositions  are  argued  by  counsel  for  the  appel- 
lants: 

1st.  That  the  court  erred  in  granting  a  new  trial  to  the 
appellee  after  he  had  moved  in  arrest  of  judgment. 

2d.  That  the  appellee  was  not  entitled  to  a  new  trial  as 
of  right. 

3d.  The  court  erred  in  giving  certain  instructions  to  the 
jury. 

It  is  well  settled  in  this  State  that  a  motion  for  a  new  trial 
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for  cause  comes  too  late  after  a  motion  in  arrest  of  judg- 
ment. By  moving  in  arrest  of  judgment  a  motion  for  a  new 
trial  is  waived.  ,  1  Works  Practice,  section  933,  and  cases 
there  cited. 

This,  however,  is  only  true  of  a  motion  for  a  new  trial  for 
cause.  The  reason  for  the  rule,  as  stated  by  Chitty  in  his 
General  Practice,  vol.  4,  p.  72,  is,  that  by  moving  to  arrest 
the  judgment  the  party  affirms  the  verdict.  The  rule  as  ap- 
plied to  motions  for  a  new  trial  for  cause,  is  also  subject  to 
the  exception,  that  it  only  applies  to  cases  where  the  party 
has  knowledge  of  the  fact  on  which  he  grounds  his  motion 
for  a  new  trial  at  the  time  of  moving  in  arrest  of  judgment. 
Mason  v.  Palmertoiiy  2  Ind.  117. 

The  reason  for  the  rule  does  not  exist,  and  it  can  have  no 
application  when  the  new  trial  is  asked  for  as  of  right  under 
section  1064J,  supra. 

The  provisions  of  that  section  are  mandatory,  and  the 
court  has  no  discretion,  but  must  grant  a  new  trial  upon 
compliance  with  the  requirements  of  the  section,  at  anytime 
within  one  year  after  the  renditionof  the  judgment.  Stafford 
V.  Cronkhite,\\^  Ind.  220;  Indiana^  etc.,  R.  W.  Co.  v.  Mc- 
Broom,  103  Ind.  310. 

In  our  opinion  moving  in  arrest  of  judgment  does  not  af* 
feet  the  right  of  a  party  to  thereafter  move  for  a  new  trial 
as  of  right. 

Was  the  appellee  entitled  to  a  new  trial  as  of  right  ?  In 
the  case  of  Butler  University  v.  Conardy  94  Ind.  353,  in  which 
the  plaintiff  joined  in  the  same  complaint  an  action  to  re- 
cover possession  of  land  and  an  action  to  foreclose  a  mort- 
gage, it  was  held  that  the  causes  of  action  being  improperly 
joined,  and  the  party  having  no  right  to  a  new  trial  to  fore- 
close the  mortgage,  a  new  trial  as  of  right  ought  not  to  be 
granted.  This  case  was  followed  in  Miller  v.  Evansville  Nat^l 
Bank,  99  Ind.  272.  It  is  held,  however,  in  the  same  case, 
citing  the  case  of  Cooler  v.  Baston,  89  Ind.  185,  that  while 
in  an  action  for  partition  alone  a  new  trial  as  of  right  was 
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not  permissible,  yet  as  under  the  5th  clause  of  section  278, 
B.  S.  1881,  an  action  for  partition  might  be  joined  with  an 
action  to  recover  possession  of  real  property,  when  the  two 
causes  of  action  were  joined,  a  party  to  the  suit  was  entitled 
to  a  new  trial  as  of  right.  In  the  case  at  bar,  as  we  have 
said,  the  second  paragraph  of  the  complaint  is  to  quiet  title, 
while  the  third  is  for  partition.  The  first  paragraph,  while 
in  form  an  action  to  set  aside  a  deed  as  fraudulent,  is  in 
legal  efiPect  an  action  to  recover  the  land,  it  being  averred,  as 
above  stated,  that  the  deed  was  obtained  by  the  grantee  by 
fraud,  and  by  undue  influence  over  the  grantor,  who  it  is 
averred  was  the  father  of  the  appellants,  and  they  his  chil- 
dren and  heirs.  A  suit  by  creditors  to  set  aside  a  convey- 
ance as  fraudulent,  and  to  subject  the  land  to  the  payment 
of  a  debt,  is  not  a  case  where  a  new  trial  as  of  right  is  al- 
lowed by  the  statute*  Truitt  v.  Ti^itt,  37  Ind.  514 ;  Shviar 
v.  Shular,  56  Ind.  30. 

But  where,  as  in  this  case,  the  parties  attacking  the  con- 
veyance are  not  creditors,  but  heirs  of  the  grantor,  who  is 
deceased,  who  seek  by  setting  the  deed  aside  to  recover  the 
land,  we  think  a  new  trial  may  be  claimed  as  of  right  by 
either  party.  Warburton  v.  Crouch,  108  Ind.  83;  Adams  v. 
Wilson,  60  Ind.  560;  Physio- Medical  College  v.  Wilkirhson^ 
89  Ind.  23. 

It  follows,  therefore,  that  in  this  case,  under  the  first  and 
second  paragraphs,  the  parties  were  entitled  to  a  new  trial 
as  of  right,  while,  on  the  authority  of  Cooler  v.  Boston,  svr 
pra,  the  joinder  of  the  count  for  partition  did  not  deprive 
them  of  that  right. 

We  conclude  that  the  court  did  not  err  in  granting  the 
new  trial  as  of  right,  or  in  afterwards  refusing  to  vacate  it. 

The  instructions  complained  of  are  not  properly  in  the 
record,  according  to  the  settled  practice  of  this  court,  and 
we  might  disregard  the  alleged  error  in  giving  them.  The 
Vol.  128.— 17 
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appellee,  however,  has  not  raised  the  question,  and  we  have 
examined  them. 

The  instructions  in  all  are  twenty-one  in  number.  They 
are  very  f'uU,  and  are,  in  our  judgment,  a  very  fair  exposi- 
tion of  the  law  applicable  to  the  facts  of  the  case.  Appel- 
lants do  not  complain  of  any  entire  instruction,  but  find  fault 
with  one  sentence  in  instruction  number  16,  and  one  word 
in  instruction  number  16^.  Instruction  number  16  strikes 
us  as  being,  when  all  read  together,  quite  favorable  to  appel* 
lants,  and  as  containing  nothing  objectionable.  At  all  events 
the  ]aw  is  well  settled  that  instructions  are  not  to  be  judged 
by  detached  clauses  or  sentences,  but  as  entireties.  Craig  v. 
Frazier,  127  Ind.  286,  and  cases  cited. 

The  word  objected  to  in  instruction  number  16^  is  the 
word  ^^  influenced."  An  examination  of  the  context  indi- 
cates that  by  a  clerical  error  the  prefix  "  un  '^  has  been 
omitted,  and  that  the  word  intended  was  *'  uninfluenced.*^ 
The  mistake  is  so  obvious  that  it  could  not  have  misled  the 


jury. 
We  find  no  error  in  the  record. 
Judgment  affirmed. 
Fil«d  May  14,  1891. 


jl28    258 
lH3    183 

128    258 

144  ler 

44    664 

1(53      11 

j^~~258 
164    260 


No.  15,837. 

Newman  et  al.  t?.  Kiser. 

Appeal. — Acceptance  of  Money  Due  on  Judgment. — Assignment  of  Errors,-^ 
Plea  to. — The  acceptance  of  the  money  awarded  by  a  judgment  precludes 
the  prosecution  of  an  appeal.  A  verified  plea  to  an  assignment  of  er- 
rors alleging  such  an  acceptance  is  a  good  plea. 

Same. — Assignment  of  Errors. — Plea  in  B(ir  and  Abatement  to. — Practice. — 
The  practice  of  answering  the  assignment  of  errors  by  a  plea  in  bar,  or 
in  abatement;  where  there  is  matter  in  bar  or  abatement  which  occurs  af- 
ter the  rendition  of  the  judgment,  is  generally  appropriate  and  proper. 
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for  assignments  of  error  may  be  met  by  pleas,  answers,  demurrers  or 
motions. 
Same. — Attorney's  Acts, —  When  CUent  Bound  Thereby,— Money  Paid  on  Judg- 
ment,— Right  of  Attorney  to  Receive. — Where  one  of  the  appellants  did 
not  directly  contract  with  the  attorney  who  received  the  money  paid  in 
on  the  judgment,  but  his  co-appellant  did,  and  such  attorney  was  fully 
recognized  by  the  n  on -em  ploying  appellant  as  his  representative 
throughout  the  entire  proceedings,  it  is  too  late  to  repudiate  the  repre- 
sentative's act  after  action  has  been  taken  upon  it  by  the  court,  or  by  ad- 
verse parties.  An  attorney  has  authority  to  receive  money  paid  to  the 
clerk  upon  a  judgment  rendered  in  favor  of  his  client. 

From  the  Randolph  Circuit  Court. 

E,  L.  WdtsoHy  J,  E.  Watson f  LP.  Gray  and  P.  Gray^  for 
appellants. 

A.  J.  Stokebake,  8.  J.  Peelle  and  W,  L.  Taylor,  for  appellee. 

Elliott,  J. — The  appellee  has  filed  a  verified  plea  to  the 
appellants'  assignment  of  errors  and  has  given  notice  as  re- 
quired by  our  rules,  although  it  is  probable  that  the  notice  is 
not  quite  so  definite  as  the  rule  upon  the  subject  requires, 
but  inasmuch  as  there  is  an  appearance  and  no  objection  to 
the  form  of  the  notice,  its  lack  of  certainty  is  immaterial. 

The  practice  of  answering  the  assignment  of  errors  by  a 
plea  in  bar  or  in  abatement  in  cases  where  there  is  matter  in 
bar  or  abatement  which  occurs  after  the  rendition  of  the 
judgment  is  generally  appropriate  and  proper,  for  assign- 
ments of  error  may  be  met  by  pleas,  answers,  demurrers  or 
motions.  Brock  v.  Harris,  11  How.  U.  S.  204;  Millar  v. 
Farrar,  2  Blackf.  219 ;  Adams  v.  Beem,  4  Blackf.  128  ; 
liundles  v.  Jones,  3  Ind.  35 ;    Veach  v.  Pierce,  6  Ind.  48. 

The  allegations  of  the  plea  before  us  are,  in  substance, 
that  the  appellants  were  awarded  damages  in  an  action 
wherein  the  opening  of  a  highway  was  involved ;  that  the 
highway  had  been  opened  pursuant  to  the  judgment  of  the 
court;  that,  after  the  entry  of  the  judgment,  the  appellants' 
attorney  received  from  the  clerk  the  amount  awarded  as 
damages,  and  that  the  appeal  was  not  taken  until  after  the 
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highway  had  been  opened  and  after  the  receipt  of  the  money 
awarded  the  appellants  by  their  attorney.  The  reply  of  the 
appellants  forms  an  issue  of  fact  upon  the  plea. 

The  evidence  is  before  us  in  the  form  of  depositions,  and 
it  fully  supports  the  allegations  of  the  plea.  It  is  true  that 
one  of  the  appellants  did  not  directly  contract  with  the  at- 
torney who  received  the  money  paid  in  on  the  judgment, 
but  the  other  appellant,  who  was  the  legal  owner  of  the 
laud  through  which  the  highway  was  opened,  did  expressly 
employ  the  attorney.  The  appellant  who  did  not  expressly 
contract  with  the  attorney  fully  recognized  and  treated  the 
attorney  as  his  representative  throughout  the  entire  pro- 
ceedings— he  had,  indeed,  no  other,  until  after  the  receipt 
of  the  money — and  he  can  not  repudiate  his  authority. 
There  can  be  no  question  as  to  the  fact  that  the  attorney 
who  received  the  money  was  the  representative  of  both  the 
appellants.  It  is  too  late  to  repudiate  the  representative's 
act  after  action  has  been  taken  upon  it  by  the  court  or  ad- 
verse parties.     Booth  v.  Cottingham^  126  Ind.  431. 

The  question  as  to  the  authority  of  an  attorney  to  receive 
money  paid  to  the  clerk  upon  a  judgment  rendered  in  favor 
of  his  client  is  settled  against  the  appellants  by  statute,  sec- 
tion 968,  R.  S.  1881,  and  by  the  adjudged  cases.  Hollidayv, 
Thomas,  90  Ind.  398;  Yoakum  v.  Tilden,  3  W.  Va.  167  (100 
Am.  Dec.  738) ;  Brackett  v.  Norton,  4  Conn.  517  (10  Am. 
Dec.  179). 

The  acceptance  of  the  money  awarded  by  the  judgment 
precludes  the  prosecution  of  an  appeal.  Clark  v.  Wright, 
67  Ind.  224 ;  Test  v.  Larsh,  76  Ind.  45&,  and  cases  cited ; 
Baltimore,  etc.,  R.  R.  Co.  v.  Johnson,  84  Ind.  420 ;  Monnett 
V.  Hemphill,  110  Ind.  299;  State,  ex  rel.,  v.  Kamp,  111  Ind. 
56;  Sterne  v.  Vert,  111  Ind.  408:  McCracken  v.  Cabel,  120 
Ind.  266;  Smith  v.  Coleman,  77  Wis.  343. 

Appeal  dismissed. 

Filed  March  20, 1891 ;  petition  for  a  rehearing  overruled  May  IS,  1891. 
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No.  14,968. 

Barrett  et  al.  v.  Sear. 

Trust. — Conveyance  of  Land  in  Violation  of. — Purchaser's  Knowledge. — Action 
to  Quiet  Ti*le. — Eviderice. — B.,  who  was  insane,  conveyed  a  piece  of  land, 
which  was  encumbered,  to  his  son  for  the  purpose  of  borrowing  money 
to  pay  off  the  mortgage.  The  son  was  to  hold  the  title  in  the  land  as 
trustee  for  B.  and  wife.  The  son  permitted  the  mortgage  to  be  fore- 
closed, and  had  a  firm  of  real  estate  agents  buy  the  sheriff's  deed,  and 
execute  a  quitclaim  deed  to  him,  he  giving  them  a  mortgage  on  the 
land  to  secure  their  indebtedness.  The  son  thereafter  conveyed  the 
land  to  S.  who  was  informed  and  knew  before  he  purchased  or  took  the 
conveyance  of  the  land,  that  his  grantor  only  held  the  land  as  trustee 
for  B.  and  wife,  and  that  he  had  paid  no  consideration  therefor. 

Held  J  that  in  an  action  by  S.  against  B.  and  wife  to  quiet  his  title  to  said 
real  estate,  it  was  competent  for  B.  to  show  that  he  was  insane  at  the 
time  he  executed  a  deed  for  the  land  to  his  son,  that  the  son  paid  no 
consideration  therefor,  and  that  S.  purchased  the  land  with  full  knowl- 
edge of  all  the  facts. 

Heldf  also,  that  S.  acquired  no  better  title  to  the  land  than  his  grantor 
possessed. 

From  the  Fulton  Circuit  Court. 

M.  R.  Smithy  M,  L.  Essick,  0,  Montgomery ^  G.  W.  Hoi- 
man  and  JB.  0.  Stephenson,  for  appellants. 
/.  Rowley  and  M.  A,  Baker,  for  appellee. 

Olds,  C.  J. — This  action  was  brought  by  the  appellee, 
William  Sear,  against  the  appellants,  Alexander  and  Malona 
Barrett,  who  are  husband  and  wife,  to  quiet  appellee's  title 
to  the  land  described  in  the  complaint,  being  about  185  acres 
situate  in  Fulton  county,  Indiana. 

The  appellants  filed  an  answer,  in  which  it  is  alleged  that, 
on  and  prior  to  the  14th  day  of  March,  1883,  the  appellant 
Alexander  Barrett  was  the  owner  of  the  land  in  controversy, 
of  the  value  of  $8,000;  that  there  was  a  mortgage  on  the 
land,  executed  by  the  appellants  before  that  date  to  one 
Charles  W.  Welch,  for  $2,200,  upon  which  the  interest  was 
due  and  the  principal  about  to  become  due,  and  it  was  neces- 
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sary  to  renew  the  loan  or  borrow  money  from  some  other 
source  to  pay  off  the  mortgage ;  that  before  the  14th  day  of 
March)  1883^  said  Alexander  had  become  insane^  and  has 
ever  since  been  insane,  and  on  account  of  his  insanity  per- 
sons having  money  to  loan  refused  to  loan  it  to  him ;  that  it 
was  agreed  between  appellants  and  their  son-in-law,  Michael 
C  Brown,  that  the  said  Alexander  Barrett  and  his  wife  Ma- 
lona  should  convey  the  said  land  to  said  Brown  in  trust  for 
them,  the  said  Brown  to  borrow  money  to  pay  off  said  mort- 
gage of  12,200,  and  to  mortgage  the  land  to  secure  the  same  ; 
that  Brown  failed  to  procure  a  loan  of  money  in  pursuance 
of  their  said  agreement,  and  by  a  further  agreement  the 
land  was  conveyed  by  Brown  to  John  J.  Barrett,  a  son  of 
the  appellants,  who  was  to  hold  the  title  in  the  land  as  trustee 
for  the  appellants,  and  to  secure  a  loan  of  a  sufficient  amount 
of  money  to  pay  said  mortgage  debt  due  to  Welch.  In  the 
meantime  Welch  had  foreclosed  his  mortgage,  and  had  the 
land  sold  at  sheriff  ^s  sale,  and  on  his  foreclosure  became 
the  purchaser,  and  took  a  certificate  of  purchase  for  the  same ; 
that  John  J.  Barrett,  in  pursuance  of  the  agreement  by 
which  he  had  obtained  title  to  the  land,  contracted  with 
the  firm  of  Gilmore  &  Snyder,  loan  agents,  to  furnish 
money  and  to  purchase  and  take  an  assignment  of  the  cer- 
tificate of  purchase  from  Welch,  and  take  a  sheriff's  deed 
for  the  land,  and  convey  the  same  to  said  John  J.  Bar- 
rett by  quitclaim  deed,  and  said  John  J.  Barrett  was  to  ex- 
ecute to  said  Gilmore  &  Snyder  a  mortgage  on  the  land  for 
the  amount  of  the  principal,  interest  and  attorneys'  fees,  and 
for  the  value  of  their  services,  which  was  to  be  If  100,  all  of 
which  was  done  in  pursuance  of  the  contract  under  which 
John  J.  Barrett  took  the  land,  and  he  executed  his  mortgage 
on  the  land  to  said  Gilmore  &  Snyder  for  the  sum  of  $2,800, 
which  is  yet  unpaid  and  a  lien  on  said  land  ;  that  afterwards, 
on  the  23d  day  of  August,  1886,  John  J.  Barrett,  in  viola- 
tion of  his  trust  and  without  authority,  conveved  said  lands 
to  the  appellee  in  exchange  for  a  title  bond  to  some  lands  in 
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the  State  of  Missouri,  which  are  of  no  value,  and  for  which 
he  iias  never  received  a  deed,  and  which  appellee  still  has 
and  refuses  to  convey  to  him;  that  the  appellants  always 
lived  upon  and  remained  in  possession  of  said  lands ;  that 
appellee  lives  within  thirteen  miles  of  said  land,  was  upon 
the  farm  before  he  pretended  to  purchase  the  same,  and  knew 
that  Alexander  Barrett  was  of  unsound  mind,  talked  with 
the  wife  Malona,  and  was  informed  and  knew  before  he  pur- 
chased or  took  the  conveyance  that  the  said  John  J,  Barrett 
only  held  the  land  as  trustee  for  appellants,  and  that  it  was 
only  conveyed  to  him  for  the  purpose  of  his  making  a  loan 
with  which  to  pay  the  original  mortgage;  that  he  had  paid 
no  consideration  for  the  same. 

The  appellee  demurred  to  the  paragraph  of  answer,  setting 
up  the  foregoing  facts,  which  demurrer  was  overruled,  and 
he  filed  a  reply  in  denial. 

Appellants  also  filed  an  answer  in  denial. 

The  question  presented  by  the  record  and  discussed  by 
counsel  arises  on  the  overruling  of  appellants'  motion  for  a 
new  trial,  and  relates  to  the  introduction  of  evidence. 

It  was  admitted  by  the  parties  that  the  appellant,  Alex- 
ander Barrett,  owned  the  land.  Appellee  then  made  proof 
of  the  execution  of  the  mortgage  by  the  appellants  to  Welch, 
the  foreclosure  of  the  same  and  sale,  showing  a  sale  to 
Welch,  the  issuing  of  a  sheriff's  certificate  to  him  and  its 
assignment  to  Gilmore  &  Snyder  and  a  sheriff's  deed  to 
them,  their  deed  to  John  J.  Barrett  and  his  deed  to  appellee. 
The  appellants  then  offered  to  make  proof  of  the  agree- 
ments by  which  the  land  was  conveyed  by  appellants  to 
Brown,  and  from  Brown  to  John  J.  Barrett ;  that  there  was 
no  consideration  for  such  conveyances  or  either  of  them  ; 
that  the  purchase  of  the  certificate  by  Gilmore  &  Snyder 
and  the  taking  of  the  deed  by  them,  and  their  conveyance  to 
John  J.  Barrett  and  the  taking  back  of  the  mortgage,  were  all 
done  in  pursuance  of  an  agreement  made  in  advance  befween 
them  and  said  John  J.,  and  that  it  was  in  fact  but  a  loan  to 
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John  J.  in  pursuance  of  the  agreement  under  which  he 
had  taken  title  to  the  land ;  that  the  land  having  been  sold 
the  mode  of  taking  a  deed  and  reconveying  by  quitclaim 
deed  was  resorted  to  instead  of  a  redemption^  and  to  prove 
the  insanity  of  the  said  Alexander  at  the  time  of  the  exe- 
cution of  the  deed  to  Brown ;  that  appellants  at  all  times 
retained  possession,  and  that  this  information  as  to  all  the 
facts  was  imparted  to  the  appellee  before  he  contracted  for 
or  received  a  conveyance  for  the  land.  This  proof  was 
offered  to  be  made  by  offering  the  deeds  in  evidence,  and  to 
make  proof  of  the  other  facts  by  competent  witnesses.  Ob- 
jections were  made  and  sustained,  and  exceptions  were  re- 
served. No  question  is  made  as  to  the  form  of  making  or 
offering  to  make  the  proof.  The  sole  question  presented  is 
as  to  the  competency  of  evidence  of  this  character. 

It  is  contended  by  counsel  for  the  appellee  that  as  the  ap- 
pellee established  a  title  through  the  sale  on  the  foreclosure 
of  the  mortgage  and  mesne  conveyances,  the  facts  alleged 
did  not  constitute  a  defence  and  could  not  be  proven. 

The  facts  alleged  constituted  a  good  defence  to  the  action. 
At  the  time  of  the  conveyance  by  the  appellants  to  Brown, 
the  son-in-law,  Alexander  Barrett  was  of  unsound  mind, 
which  fact  was  known  to  the  grantee  Brown,  and  there  was 
no  consideration  for  the  conveyance,  and  Alexander  retained 
possession  of  the  land.  Brown  could  not  have  maintained 
an  action  against  the  appellants  to  quiet  title  or  for  the  pos- 
session. John  J.  Barrett,  with  the  knowledge  of  the  facts, 
received  a  conveyance  for  the  land  and  paid  no  consideration 
for  the  same.  Both  Brown  and  John  J.  Barrett  took  a  con- 
veyance of  the  land  for  the  purpose  of  mortgaging  it  to  se- 
cure a  loan  to  pay  off  an  encumbrance.  While  they  held  the 
naked  legal  title  the  deed  from  Alexander  Barrett  and  his 
wife  was  voidable,  and  Alexander  was  the  equitable  owner 
of  the  land. 

John  J.  Barrett,  in  pursuance  of  his  parol  contract^ 
made  an  agreement  for  the  loan  of  money  to  pay  off  the 
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debt.  Instead  of  taking  the  money  borrowed  and  paying 
off*  the  mortgage  debt^  and  redeeming  the  land,  he  contracted 
with  the  lenders  to  purchase  the  certificate  of  purchase 
and  take  a  deed  and  convey  the  land  to  him  by  quitclaim 
deed.  This  they  did,  and  he  mortgaged  the  land  to  them  to 
secure  the  amount  paid  out  by  them,  and  their  fees  and  com- 
mission in  addition. 

l^he  land  to  which  the  contracts  related  was  the  land  of 
Alexander  Barrett.  By  the  failure  of  John  J.  to  borrow  the 
money  and  pay  ofif  the  mortgage  debt,  as  he  had  contracted 
to  do,  and  allowing  the  land  to  sell  and  the  deed  to  issue  to  an- 
other, who  by  agreement  was  to  and  did  reconvey  it  to  him 
upon  his  mortgaging  the  laud  for  the  amount  of  the  debt,  he 
acquired  no  better  title  to  the  land  than  he  had  by  virtue  of 
his  original  conveyance.  John  J.  Barrett  has  paid  nothing 
for  the  land,  but  simply  pledged  the  land,  which  in  equity 
belonged  to  Alexander,  for  the  repayment  of  the  debt.  The 
appellee  purchased  the  land  with  full  knowledge  of  all  the 
facts,  and  the  appellant  Alexander  is  not  estopped  from  avoid- 
ing the  voidable  deed  which  he  executed  to  his  son-in-law 
Brown  for  the  land.  Procuring  a  deed  to  issue  on  the  sherifiF's 
certificate  to  Gilmore  &  Snyder,  and  having  them  convey  the 
land  to  him,  John  J.  Barrett,  with  a  view  of  obtaining  a 
valid  title  to  the  same  as  against  the  appellants,  was  a  fraud 
upon  the  right  of  the  appellants.  The  only  thing  of  value 
given  in  consideration  for  such  conveyance  as  appears  from  the 
facts  was  the  mortgage  upon  the  land,  which  was  in  fact  owned 
by  the  appellant  Alexander,  and  in  which  John  J.  had  no  in- 
terest, and  which  was  worth  five  thousand  dollars  more  than 
the  mortgage  debt.  The  taking  of  the  deed  under  the  facts 
as  alleged  vested  the  title  in  John  J.  in  trust  for  Alexander. 
The  property  mortgaged  and  pledged  for  the  purchase -money 
was  the  property,  the  land,  of  said  Alexander.  Hull  v. 
Louth,  109  Ind.  315 ;  Gray  v.  Turley,  110  Ind.  254;  Physio- 
Medical  College,  etc.,  v.  \Vilkinso7iy  108  Ind.  3l4;  Mus- 
aelman  v.  Cravens,  47  Ind.  1 ;  Rupert  v.  Morton,  19  Ind.  313; 
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Arnold  V.  Cord,  16  Ind.  177 ;  Baker  v.  Leathers^  3  Iiid.  558  ; 
Cox  V.  A^msmanUj  76  Ind.  210. 

The  evidence  offered  was  competent,  and  should  have  been 
admitted. 

The  court  erred^iu  overruling  the  motion  for  a  new  trial. 

Judgment  revei'sed,  at  costs  of  appellee,  with  instructions 
to  grant  a  new  trial. 

Filed  May  13, 1891. 
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No.  15,035. 

Cashman  et  al.  t?.  Brownlee  et  au 

Railboads. — Conaolidation  of  Companies. — Title  to  Real  EstcUe, — Where  land 
is  conveyed  in  fee  simple  to  a  railroad  company,  and  afterwards  the 
company  is  consolidated  with  another,  and  further  consolidations  take 
place  from  time  to  time,  the  new  conipanies  formed  by  the  successive 
consolidations  succeed  to  said  real  estate. 

Estoppel. — Adverse  Possession. — The  heirs  of  the  grantor  to  the  railroad 
company,  and  their  grantees,  are  estopped  by  his  deed  from  setting  up 
an  adverse  title  derived  from  possession  alone,  as  against  his  grantee 
and  those  claiming  under  it. 

Abatement. — Plea  in.— Former  Action. — Non-Payment  of  Costs  in. — iVac- 
tice. — It  is  a  matter  in  the  sound  discretion  of  the  court,  as  to  whether 
or  not,  it  will  stay  proceedings  upon  the  filing  of  a  plea  in  abatement 
alleging  that  the  plaintiffs  had  formerly  commenced  an  action  upon  the 
identical  supposed  cause  of  action  set  up  in  the  complaint  in  the  sec- 
ond action,  and  had  dismissed  the  same,  and  that  the  defendants  had 
recovered  a  judgment  in  said  original  action  for  costs  which  had  not 
been  paid. 

From  the  Grant  Circuit  Court. 

A.  E,  Steele  and  J.  A.  Kersey^  for  appellants. 

G,  W.  Harvey^  W,  Paulus  and  H,  Brotonlee,  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellants,  instituted  in  the  Grant  Circuit  Court,  to  re- 
cover possession  and  to  quiet  title  to  certain  described  real 
estate. 
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The  appellants  filed  a  plea  in  abatement  alleging  that  the 
appellees  had  formerly  commenced  an  action  upon  the  iden- 
tical supposed  cause  of  action  set  up  in  the  complaint  in  this 
cause,  which  action  was  dismissed  by  the  appellees;  that  the 
appellants  recovered  a  judgment  in  said  action  for  costs 
which  had  not  been  paid. 

To  this  plea  the  appellees  answered  that  they  had  been 
unable  to  pay  said  costs ;  that  they  had  a  meritorious  cause 
of  action  against  the  appellants,  and  that  the  present  action 
was  not  vexatious  but  was  prosecuted  in  good  faith. 

A  trial  of  the  issue  thus  formed  resulted  in  a  finding  and 
judgment  against  the  appellants. 

The  evidence  is  not  in  the  record.  We  can  not  say  the 
court  erred.  It  is  a  matter  in  the  sound  discretion  of  the 
court  as  to  whether  or  not  it  will  stay  proceedings  in  a  case 
like  this.     Kitts  v.  Willson^  89  Ind.  95. 

The  cause  was  tried  by  the  court,  who,  at  the  request  of 
the  appellants,  found  the  facts  specially  and  stated  its  con- 
clusions of  law  thereon. 

The  material  facts  in  the  case,  as  found  by  the  court,  are 
that,  on  the  6th  day  of  February,  1854,  Abraham  Opi)y, 
then  the  owner  of  the  land  in  dispute,  conveyed  the  same 
by  deed,  without  covenants  of  warranty,  to  the  Marion  and 
Mississinewa  Valley  Railroad  Company  for  a  right  of  way 
for  its  railroad,  in  consideration  of  the  sum  of  five  hundred 
dollars,  which  deed  was  duly  recorded. 

No  railroad  was  ever  constructed  on  the  land.  On  the 
8th  day  of  January,  1863,  the  Marion  and  Mississinewa 
Valley  Railroad  Company  was  consolidated  with  the  Union 
and  Logansport  Railroad  Company  and  took  the  name  of 
the  latter  company,  it  succeeding,  by  agreement,  to  all  the 
property  of  the  former  company,  including  the  land  in  con- 
troversy, of  which  it  took  possession.  It  subsequently  con- 
structed a  railroad  from  Union  City,  in  Randolph  county, 
to  the  city  of  Logansport,  in  Cass  county,  on  the  right  of 
way  and  road-bed  of  the  Marion  and  Mississinewa  Valley 
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Railroad  Company^  except  at  certain  points  where  another 
and  different  right  of  way  and  road-bed  were  adopted.  The 
road  was  constructed  three-fourths  of  a  mile  distant  from 
the  land  in  controversy. 

On  the  11th  day  of  June,  1867^  the  Union  and  Logansport 
Railroad  Company  was  consolidated  with  the  Columbus  ^ud 
Indiana '  Central  Railroad  Company  and  the  Toledo,  Lo- 
gansport and  Burlington  Railway  Company,  and  took  the 
name  of  the  Columbus  and  Indiana  Central  Railway  Com- 
pany. 

On  the  4th  day  of  December,  1867,  the  Columbus  and 
Indiana  Central  Railway  Company  was  consolidated  with  the 
Chicago  and  Great  Eastern  Railway  Company,  and  they 
adopted  the  name  of  the  Columbus,  Chicago  and  Indiana 
Central  Railway  Company.  Since  the  completion  of  the  road 
in  1867  it  has  been  operated  continuously  by  the  above 
named  companies,  but  at  the  time  of  the  trial  of  this  cause 
it  was  operated  by  the  Chicago,  St.  Louis  and  Pittsburgh 
Railway  Company. 

On  the  30th  day  of  April,  1886,  the  Columbus,  Chicago 
and  Indiana  Central  Railway  Company  conveyed  the  land 
in  dispute  to  the  appellees  in  this  case. 

Abraham  Oppy  departed  this  life  in  the  year  1869. 

In  July,  1872,  the  lands  of  which  Abraham  Oppy  died 
seized  were  partitioned,  and  the  land  in  dispute,  together 
with  other  lands,  was  set  off  to  David  Oppy,  a  son,  he  at 
the  time  having  knowledge  of  the  deed  of  his  father  above 
mentioned. 

After  the  death  of  Abraham  Oppy  the  railroad  company 
granted  to  David  Oppy  the  privilege  of  cultivating  the  land 
in  dispute. 

On  the  14th  day  of  September,  1876,  David  Oppy  con- 
veyed the  land,  with  other  lands,  to  George  Harrison  and 
Roger  P.  Spiker. 

On  the  9th  day  of  October,  1877,  Harrison  and  Spiker* 
conveyed  to  Cyrus  Emerick. 
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On  the  21st  day  of  August,  1879,  Emerick  conveyed  to 
James  Estey;  and  on  the  26th  day  of  November,  1886, 
Estey  conveyed  to  the  appellants. 

At  the  time  of  his  purchase  the  appellant,  William  Cash- 
man,  had  notice  that  the  appellees  claimed  the  land  under  a 
deed  held  by  them. 

From  this  brief  statement  of  the  facts  found  by  the  court,  it 
will  be  observed  that  the  appellees  Imve  a  regular  chain  of 
title  from  Abraham  Oppy  to  themselves,  provided  the  con- 
solidated railroad  companies  above  named  each  succeeded  tp 
the  rights  of  the  Marion  and  Mississinewa  Valley  Railroad 
Company  in  the  laud  in  dispute  ;  and  provided,  further,  that 
the  deed  executed  by  Oppy  conveyed  a  fee  simple  interest. 

Mr.  Rorer,  in  his  work  on  Railroads,  in  discussing  the 
question  of  consolidation,  p.  38,  vol.  1,  says:  "And  so  the 
Legislature  may  allow  a  consolidation  of  t\vo  railroad  cor- 
porations, by  the  merger  of  the  one  into  the  other,  whereby 
the  one  so  merged  loses  its  corporate  existence.  Such  merger 
works  with  it  a  dissolution — destroys  the  actual  (or  defacto), 
identity  of  both,  but  preserves  the  legal  identity  of  the  latter. 
The  company  so  merged,  that  is,  all  its  members,  pass  into  and 
become  members  of  the  company  into  which  it  is  merged. 
All  its  corporate  privileges  and  property  become  vested 
therein,  and  all  the  liabilities  of  the  extinct  company  become 
chargeable  against  the  corporation  into  which  it  is  merged." 
To  the  same  effect  is  Beach  on  the  Law  of  Railways,  section 
653.  See,  also,  Lauvum  v.  Lebanon  Valley  R.  R,  Co,,  30 
Pa.  St.  42. 

In  the  case  of  Paine  v.  Lake  Erie,  etc.,  R.  R.  Go,,  31  Ind. 
283,  it  was  held  that  a  railroad  company  formed  by  the  con- 
solidation of  two  companies  succeeds  to  all  tlie  rights  of 
each  of  the  corporations  of  which  it  is  composed.  Such  new 
company  also  assumes  the  liabilities  of  the  old  companies. 
Indianapolis,  etc,  R.  R,  Co,  v.  Jones,  29  Ind.  465;  Columbus, 
etc.,  R.  W,  Co.  V.  Powell,  40  Ind.  37  ;  Jeffersonville,  etc.,  R. 
R.  Co.  V.  Hendricks,  41  Ind.  48. 
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We  think  that  the  new  companies  formed  by  the  consoli- 
dations set  out  in  the  special  finding  of  facts  in  this  case  re- 
spectively succeeded  to  the  real  estate  in  controversy.  This 
being  so^  it  follows  that  the  record  title  of  the  appellees  is 
perfect. 

The  deed  from  Oppy  to  the  Marion  and  Mississinewa 
Valley  Railroad  Company  purports  to  convey  the  land 
therein  described  in  fee  simple,  and  in  this  the  case  before 
us  is  distinguished  from  the  case  of  Cincimiatiy  etc,  R,  W. 
Go,  v.  Geisel,  119  Ind.  77,  where  the  deed  released  a  mere 
right  of  way — an  easement  only.  In  this  case  the  deed  of 
Oppy  conveyed  the  fee  of  the  land  described  in  the  com- 
plaint to  the  Marion  and  Mississinewa  Valley  Railroad 
Company,  and  the  deed  of  the  Columbus,  Chicago  and  In- 
diana Central  Railway  Company  vested  such  fee  in  the  ap- 
pellees. 

On  the  trial  of  the  cause  the  appellant,  William  Cashman, 
offered  to  prove  by  himself  and  other  witnesses  that  Abra- 
ham Oppy,  David  Oppy  and  their  grantees  had  continuously 
occupied  the  land,  and  had  claimed  and  held  the  same 
openly,  notoriously  and  adversely  for  more  than  twenty 
years  immediately  preceding  the  commencement  of  this  suit, 
but  the  court  sustained  an  objection  to  the  evidence.  This 
ruling  was  assigned  as  a  reason  for  a  new  trial. 

All  the  parties  to  this  suit  claim  title  through  Abraham 
Oppy.  It  is  not  claimed  by  the  appellants  that  they  have 
title  to  the  land  derived  from  any  source  other  than  by  reg- 
ular conveyances  from  David  Oppy,  the  son  of  Abraham, 
and  the  possession  taken  and  held  pursuant  to  such  convey- 
ances. The  possession  of  a  grantor  is  not  adverse  to  the  title  of 
his  grantee.  Abraham  Oppy,  by  his  deed  to  the  Marion  and 
Mississinewa  Valley  Railroad  Company,  estopped  himself 
from  claiming  title  to  the  land  in  dispute  adverse  to  that 
company,  and  his  heirs  and  their  grantees  are  likewise 
estopped  by  the  same  deed.     File  v.  Doe,  1   Blackf.  127; 
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Rowe  V.  Lewis,  30  Ind.  163;  Record  v.  Ketcham,  76  Ind, 
482 ;  Ronaji  v.  3Ieyer,  84  Ind.  390. 

The  appellants^  claiming  title  as  they  do  through  the  heirs 
of  Abraham  Oppy,  are  estopped  by  his  deed  from  setting  up 
an  adverse  title  derived  from  possession  alone  as  against  his 
grantee  and  those  claiming  under  it^  and  for  this  reason  the 
court  did  not  err  in  sustaining  an  objection  to  this  offered 
testimony. 

Some  other  questions,  not  of  controlling  influence,  are 
presented  and  argued  by  the  appellants,  but  after  giving 
them  a  careful  consideration  we  are  of  the  opinion  that  the 
court  did  not  err  in  the  matters  of  which  complaint  is  made. 

We  find  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Filed  May  13»  1891. 


No.  16,019. 
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Injunction. — Applieation  to  Dissolve  Pending  Appeal. — A  motion  to  dissolve 
an  injanction,  made  unsuccessfully  in  the  lower  court  while  an  appeal 
from  the  order  granting  it  is  pending  in  the  Supreme  Court,  is  not  suf- 
ficient to  authorize  the  dismissal  of  the  appeal  when  it  is  not  made  to 
appear,  that  the  appellant  has  taken  a  position  in  the  lower  court  incon- 
sistent with  the  one  he  occupies  in  the  Supreme  Court,  or  that  the  posi- 
tion of  the  parties  to  the  appeal  has  been  in  any  manner  changed  or 
altered. 

Same. — Interlocutory  Judgment. —  What  is  not. — In  an  action  to  restrain  the 
enforcement  of  a  city  ordinance,  a  submission  of  the  case  upon  the 
complaint,  a  finding  that  the  injunction  should  be  granted  and  the 
granting  of  the  injunction  as  prayed,  and  an  order  that  it  be  contin- 
ued "  until  the  validity  of  the  ordinance  in  question  shall  have  been 
finally  determined  "  in  the  Supreme  Court,  is  not  an  interlocutory,  but 
a  final  judgment. 

Municipal    Corporations.  — Injunction. —  Validity  of  an   Ordinance. —  A 
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court  of  equity  may  enjoin  the  enforcement  of  a  void  city  ordinance  in 
order  to  preTent  a  multiplicity  of  actions,  or  at  the  instance  of  any  per- 
son whose  interests  are  to  be  injuriously  affected  thereby  ;  but  if  it  is  not 
void,  a  court  of  equity  can  not  determine  whether  or  not  the  plaintiff  is 
guilty  of  its  violation. 

Same. —  When  Entire  OrdiTumee  Must  be  Void. — Unless  the  party  asking  an 
injunction  points  out  some  particular  provision  in  the  ordinance  that 
infringes  upon  his  rights  or  privileges,  in  order  to  justify  a  court  in 
declaring  the  ordinance  void,  the  ordinance  must  be  void  in  toto. 

Same. — Saloon  Closing  Ordinance. —  Validity. — An  ordinance  requiring  all 
keepers  of  saloons,  and  of  other  like  place,  to  eject  every  person  not  reg- 
ularly employed  therein  at  the  hour  of  11  P.  m.,  to  close  and  lock  the 
doors  securely,  and  permit  no  ingress  thereto  between  that  hour  and  5  A. 
m. ;  requiring  all  persons  not  employed  to  depart  between  such  hours 
when  requested  ;  making  it  unlawful  to  open  the  door,  or  leave  it  un- 
locked, or  to  permit  ingress  thereto  between  such  hours,  and  extending 
the  same  rules  and  regulations  to  Sundays,  legal  holidays  and  election 
days,  is  valid. 

From  the  Vigo  Circuit  Court. 

R.  B,  Stimaon  and  C  R.  Stimson,  for  appellants. 
O.  W,  FarU  and  8.  R.  Hamill,  for  appellee. 

MiLLKR,  J. — This  was  an  action  brought  by  the  appellee 
against  the  mayor,  marshal,  chief  of  police  and  city  attorney 
of  the  city  of  Terre  Haute,  to*  enjoin  them  from  hearing, 
determining  or  prosecuting  any  action  to  recover  penalties 
under  an  ordinance  of  the  city  requiring  saloons  to  be  closed 
from  eleven  o'clock  p.  m.  till  five  o'clock  a.  m.,  and  on  Sun- 
days, election  days  and  holidays. 

The  complaint  was  filed  on  the  13th  day  of  December, 
1890,  during  term  time  of  court.  Upon  a  showing  that  an 
emergency  existed,  a  temporary  restraining  order  was  issued, 
restraining  the  mayor  and  other  officers  from  hearing  or 
prosecuting  actions  for  the  enforcement  of  the  ordinance 
until  the  3d  day  of  January,  1891,  at  which  time  the  cause 
was  set  for  hearing.  Notice  having  been  served  on  the  ap- 
pellants, they  appeared  at  the  time  fixed  for  a  hearing,  and 
upon  their  motion  the  restraining  order  was  so  modified  as 
to  permit  the  prosecution  of  one  suit,  then  pending  in  the 
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circuit  court  against  James  Madigan^  and  leave  was  given 
the  plaintiff  to  amend  his  complaint. 

On  the  28th  day  of  January^  the  cause  was  heard,  and  upon 
the  hearing  an  injunction  was  granted  enjoining  the  hearing 
or  prosecuting  of  actions  for  the  enforcement  of  the  ordi- 
nance, until  the  validity  of  the  same  should  be  finally  de- 
termined. 

This  appeal  is  prosecuted  from  the  final  judgment  of  the 
court  granting  this  injunction. 

It  appears  from  a  return  to,a  Geriiorari  that  since  the  cause 
has  been  pending  in  this  court,  an  unsuccessful  application 
was  made  by  the  appellants,  in  the  court  below,  to  dissolve 
the  injunction  appealed  from,  and  we  are  asked  on  that  ac- 
count to  dismiss  this  appeal.  No  authority  is  cited  in  sup- 
port of  the  motion,  and  as  it  does  not  appear  that  the  appel- 
lants have  taken  a  position  inconsistent  with  the  one  they 
occupy  in  this  court,  or  that  the  position  of  the  parties  to 
this  appeal  has  been,  in  any  manner,  changed  or  altered, 
the  motion  can  not  be  sustained  on  that  ground. 

The  appellee  also  asks  that  the  appeal  be  dismissed,  for  the 
reason  that  the  order  of  the  court  from  which  the  appeal  was 
taken  was  an  interlocutory  order,  from  which  no  appeal  will 
lie. 

As  the  judgment  of  the  court,  from  which  the  appeal  was 
taken,  stood  on  the  record  when  the  cause  was  filed  in  this 
court,  it  might  well  be  questioned  whether  it  was  appealable 
after  the  close  of  the  term  ;  but  the  judgment  as  amended  by 
order  of  the  court,  and  brought  here  by  a  certiorari  is  a  final 
judgment. 

The  record,  as  amended,  shows  that  the  cause  was  "  sub- 
mitted to  the  court  upon  the  facts  alleged  in  the  plaintiff's 
amended  complaint ;  and  the  court  being  fully  advised  in 
the  premises,  finds  for  the  plaintiff,  and  finds  that  the  injunc- 
tion as  prayed  for  in  plaintiff's  amended  complaint  should  be 
granted.  It  is  therefore  ordered  and  adjudged  that  the  in- 
VOL.  128.— 18 
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junction  as  prayed  for  in  plaintiff's  amended  complaint  be 
granted  and  continued  until  the  validity  of  the  ordinance  in 
question  shall  have  been  finally  determined/' 

This  was  not  an  interlocutory  order  staying  proceedings  in 
a  cause  for  a  time,  as  was  the  case  in  Taylor  v.  Board,  etc., 
120  Ind.  121,  but  was  a  final  termination  of  the  suit. 

The  amended  complaint  alleges  that  the  petitioner  is  a  res- 
ident, citizen  and  taxpayer  of  the  city,  engaged  in  keeping 
a  saloon  for  the  sale  of  intoxicating  liquors,  to  be  drank  on 
the  premises ;  that  he  brings  this  action  and  files  the  petition 
on  behalf  of  himself  and  one  hundred  and  seventy  other  per- 
sons  similarly  situated.  It  also  alleges  that  the  defendants 
have  commenced  prosecutions  against  the  plaintiff  and  others 
for  alleged  violation  of  the  ordinance,  which  is  incorporated 
in  the  complaint,  and  will,  unless  restrained  by  th6  court, 
commence  other  prosecutions  for  the  enforcement  of  the  or* 
dinance. 

The  objections  to  the  ordinance  are  stated  as  follows : 

"And  your  petitioner  also  shows  that  said  ordinance  is  un- 
constitutional, illegal  and  absolutely  void,  it  being  unreason- 
able in  its  provisions,  uncertain  in  its  terms,  in  restraint  of 
trade,  prohibitory,  and  the  same  is  in  conflict  with  and  con- 
trary to  the  provision  of  section  21  of  article  1  of  the  Con- 
stitution of  the  State  of  Indiana." 

It  is  averred  that  before  the  commencement  of  this  suit  a 
prosecution  had  been  instituted  before  the  mayor  of  the  city 
against  one  James  Madigan,  for  a  violation  of  the  ordinance, 
which  action  had  been  appealed,  and  was  pending  in  the  cir- 
cuit court;  that  the  question  of  the  validity  of  the  ordinance 
could  be  determined  in  that  action. 

The  complaint  shows  the  apprehension  and  distress  of  the 
plaintiff  at  the  prospect  of  the  fiiilure  of  the  threatened  pros- 
ecutions, and  the  consequent  increased  liability  of  the  city  for 
costs,  which  he  says  would  be  irreparable. 

The  prayer  asks  for  a  temporary  restraining  order,  and  that 
a  writ  of  prohibition  issue  commanding  the  defendants  to 
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abstain  from  filing  any  complaints  for  the  recovery  of 
the  penalties  provided  for  by  said  ordinance^  or  from  prose- 
cuting any  of  the  actions  pending^  except  the  one  against 
Madigan,  until  the  validity  of  the  ordinance  should  be  de- 
termined in  that  action. 

The  city  ordinance  is  as  follows : 

"An  ordinance  regulating  the  closing  of  saloons. 

"  Section  1.    Be  it  ordained  by  the  common  council  of  the 
city  of  Terre  Haute,  that  at  the  hour  of  11  o'clock  P.  M.  it 
shall  be  the  duty  of  every  person  who  is  keeping  or  assisting 
to  keep  any  shop,  saloon  or  other  place  within  said  city,  or 
within  two  miles  of  the  corporate  limits  thereof  for  the  pur- 
pose of  selling,  bartering  or  giving  away  any  kind  of  intox-    t 
icating  liquors,  to  be  used  on  the  premises,  to  eject  therefrom    ' 
every  person  not  regularly  employed  therein ;  to  close  and    ' 
lock  the  doors  thereof  securely,  and  permit  no  ingress  thereto 
between  said  hour  and  the  hour  of  5  o'clock  A.  M.,  and  it 
shall  be  the  duty  of  every  person  found  in  any  such  place  be- 
tween said  hours  to  depart  therefrom  when  requested  to  do 
so.    Any  person  violating  any  provision  of  this  section,  shall 
be  fined  not  less  than  five  dollars  nor  more  than  twenty-five 
dollars. 

"  Section  2.  It  shall  be  unlawful  -for  any  person  who  is 
keeping,  or  assisting  to  keep,  any  shop,  saloon  or  other  place 
within  said  city,  or  within  two  miles  thereof,  for  the  pur- 
pose of  selling,  bartering  or  giving  away  any  kind  of  in- 
toxicating liquor  to  be  used  on  the  premises,  to  open  such 
shop,  saloon  or  other  place,  or  have  any  door  thereof  un- 
locked on  Sunday  or  on  any  election  day  or  legal  holiday,  or  to 
permit  ingress  thereto  of  any  person  not  regularly  employed 
therein.  Any  person  violating  any  provision  of  this  sec- 
tion shall  be  fined  not  less  than  ten  dollars  nor  more  than 
fiftv  dollars  for  each  offence. 

"  Section  3.  It  shall  be  the  duty  of  any  member  of  the  po- 
lice force  of  the  city  of  Terre  Haute,  within  whose  view  or 
knowledge  any  provision  of  this  ordinance  may  be  violated, 
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to  take  the  necessary  steps  to  secure  the  arrest  and  con  vie - 
tioi)  of  the  offender^  and  any  policeman  who  shall  wilfully 
refuse  to  do  so  shall  be  removed  from  the  force. 

"  Section  4.  Whereas,  An  emergency  exists  for  the  im- 
mediate passage  of  this  ordinance,  all  rules  to  the  contmry 
are  suspended  aud  this  ordinance  shall  be  in  force  on  and 
after  its  adoption  aud  publication. 

"Adopted  November  18th,  1890." 

Counsel  for  the  appellee  admit,  in  their  brief,  that  they 
are  not  entitled  to  a  writ  of  prohibition  against  the  mayor, 
and  say  that  the  prayer  in  the  complaint  for  such  relief  was 
improperly  and  inadvertently  inserted.  This  admission  ren- 
ders it  unnecessary  for  us  to  examine  and  pass  upon  that 
branch  of  the  case. 

We  can  not  agree  with  counsel  that  a  court  of  equity  may 
not  in  a  proper  case  enjoin  the  enforcement  of  city  ordi- 
nances to  prevent  a  multiplicity  of  actions.  \^It  has  been  held 
that  where  an  ordinance  is  void,  any  party  whose  interests 
are  to  be  injuriously  affected  thereby  may  go  into  a  qpurt  of 
equity  and  have  its  enforcement^tayed  byinjunctioni  'Mayor, 
etc,  V.  Radecke,  49  Md.  217.  [^ut  where  the  ordinance  is 
not  void,  a  court  of  equity  can  not  determine  whether  or 
not  the  plaintiff  is  guilty  of  its  violation.  Davis  v.  Ameri' 
can  Society,  etc.,  75  N.  Y.  362 ;  Village  of  Dea  Plaines  v. 
Poyer,  123  111.  348. 

It  is  essential,  in  a  case  like  this  one,  where  the  plaintiff 
does  not  point  out  any  particular  provision  in  the  ordinance 
that  infringes  upon  his  rights  or  privileges,  in  order  to  jus- 
tify a  court  in  declaring  an  ordinance  void,  that  it  should  be 
void,  not  simply  in  some  of  its  provision,  but  void  in  toto, 
Dillon  Munic.  Corp.,  section  421.  Some  provisions  of  an 
ordinance  might  be  void,  and  others  valid  and  enforceable, 
and  unless  the  plaintiff  is  so  placed  as  to  be  injured  by  the 
void  part  he  is  in  no  condition  to  question  the  validity  of 
the  ordinance. 

This  renders  it  necessary  for  us  to  examine  and  pass  upon 
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the  validity  of  the  ordinance  in  question,  not  upon  each  pro- 
vision of  the  same,  but  taking  it  as  a  whole. 

In  the  late  case  of  Decker  v.  Sargeant,  125  Ind.  404,  an 
ordinance  of  the  city  of  Valparaiso  was  upheld,  which  pro- 
vided that  places  where  intoxicating,  distilled  or  fermented 
liquors  are  sold  to  be  drank  on  the  premises,  should  be  closed 
at  11  o'clock  P.  M.  of  each  day,  at  which  time  all  door- 
screens  and  obstructions  should  be  removed,  so  as  to  give  an 
unobstructed  view  of  the  interior,  and  also  required  visitors 
to  be  excluded  from  the  premises  during  the  time  they  were 
to  be  kept  closed. 

The  ordinance  in  question  is,  in  principle,  very  similar  to 
the  one  referred  to  in  Decker'  v.  Sargeanty  supra,  and  upon 
the  authority  of  that  case  we  hold  that  the  ordinance  in  ques- 
tion is  not  subject  to  any  of  the  objections  charged  in  the 
complaint,  and  that,  therefore,  the  court  erred  in  enjoining 
the  prosecution  of  actions  to  enforce  obedience  to  its  re- 
quirements. 

The  appellants  have  assigned  as  error  the  action  of  the 
court  in  granting  the  restraining  order  issued  at  the  time  the 
complaint  was  filed  without  notice  to  the  adverse  party. 

We  can  not  review  the  action  of  the  court  in  this  appeal 
for  several  distinct  reasons. 

One  is,  that  the  original  complaint,  filed  at  the  inception 
of  the  cause,  is  not  in  the  record,  and  we  can  not  therefore 
know  what  kind  of  a  showing  the  plaintiff  made,  or  what 
excuse  he  had  for  not  giving  notice. 

In  Vance  v.  Worhnxan,  8  Blackf.  306,  this  court  says  that 
a  bill  filed  to  enjoin  a  sheriff's  sale  of  real  estate,  filed  on  the 
day  the  sale  was  to  take  place,  does  not  show  an  emergency, 
no  reason  being  given  why  the  suit  was  not  filed  sooner. 

In  Indiana  Central  R.  W,  Co.  v.  State,  etc,  3  Ind.  421, 
in  passing  upon  this  question,  the  court  says:  **The  princi- 
ple here  asserted  is,  that  the  complaining  party  must  not  only 
show  that  an  immediate  injury  is  about  to  be  inflicted,  but  also 
that  he  could  not  reasonably  have  anticipated  it  in  time  to 
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give  the  requisite  notice.  Otherwise  the  complainant  might 
always  make  a  case  of  emergency,  by  waiting  until  the  act 
he  desires  to  have  restrained  is  upon  the  point  of  being 
done." 

We  can  not  accept  the  argument  made  by  the  appellants, 
that  because  court  was  in  session  in  the  city  of  Terre  Haute 
we  should  infer  that  notice  might,  by  the  use  of  due  dili- 
gence, have  been  served  upon  the  mayor,  marshal,  chief  of 
police  or  city  attorney  of  the  application  for  an  injunction. 
The  argument  seems  plausible,  but  we  must  presume  in 
favor  of  the  action  of  the  court. 

The  judgment  of  the  court  is  reversed,  with  costs,  and  the 
court  is  directed  to  dissolve  the  injunction  and  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceeding  in 
accordance  with  this  opinion. 

Filed  May  19, 1891. 
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159  858)  Interrogatories. — Antagonistic  Interrogatories.  —  If  two  interrogatories, 

mi  2fil  ^^^  ^^^  answers  thereto,  are  antagonistic,  and  in   opposition  to  each 

other,  they  neutralize  and  destroy  each  other,  and  must  be  disregarded. 

Instruction. — Interrogatories  Showing  Errtmemts  Instructions  Harmless. — If  it 
appear  affirmatively  from  an  interrogatory,  and  the  answer  thereto, 
that  the  complaining  party  was  not  harmed  by  an  erroneous  instruction 
given,  or  by  the  refusal  of  a  proper  one,  the  error  is  immaterial. 

Evidence.— C/«iw  of  Chmership.— Conversation. —An  interrogatory  addressed 
to  a  witness  requiring  him  to  call  to  mind  a  conversation  he  has  had 
with  a  certain  person,  and  to  state  if  it  amounted  to  asserting  aclnim  of 
ownership  of  the  property  in  question,  can  be  excluded  by  the  court. 

Real  Estate. — Partnership^  Treated  as  Pei'sonalty. — Real  estate  owned  by 
a  partnership  is  treated  as  personal  property,  although  the  title  is  taken 
in  the  name  of  one  of  the  partners. 

Same  —  Wife^s  Interest  in  Partnership  Realty. — The  wife  of  one  of  the  part- 
ners of  a  partnership  has  no  interest  in  the  real  estate  owned   by  the 
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partnership  which  is  sold  and  conveyed,  even  without  her  joiDing  in 
the  deed  of  conveyance,  during  the  partnership. 

From  the  Tipton  Circuit  Court. 

W.  R.  Oglebay,  John  11.  Swoveland,  Milton  Bell  and  W. 
C.  Purdum,  for  appellants. 

J.  N,  Waugh  J.  P.  Kempy  R,  B,  Beauchamp,  W.  W. 
Mounty  G,  H.  Giffhrd  and  •/.  M.  Fippeny  for  appellee. 

Olds,  C.  J.— From  1863  to  1871,  the  appellant,  Hugh 
Dickey,  and  one  James  V.  Cox,  were  in  partnership  doing  a 
speculative  business,  purchasing  real  estate,  buying  tax-titles, 
etc.  During  their  said  partnership  certain  real  estate  was  pur- 
chased, one  tract  of  Isaac  Parker,  and  one  tract  of  Loriuda^ 
E.  Jackson,  and  paid  for  by  Dickey  with  his  own  money, 
and  deeds  taken  for  the  same  in  his  own  name.  In  the  year 
1871,  Cox  died,  the  partnei^ship  being  unsettled  at  the  time 
of  his  death.  Prior  to  the  death  of  Cox,  he  took  exclusive 
possession  of  the  real  estate.  After  his  death  the  land  was 
treated  as  part  of  his  estate,  and  conveyed  by  his  widow  and 
children,  and  the  appellee,  Elbert  H.  Shirk,  Jr.,  became  the 
owner  of  the  real  estate  in  controversy,  in  this  action,  and 
described  in  the  complaint,  through  mesne  conveyances  from 
the  widow  and  children  of  Cox,  being  part  of  the  tracts  pur- 
chased of  said  Parker  and  Jackson,  and  this  suit  is  brought 
by  the  appellee  against  said  appellants,  Hugh  Dickey  and 
Hannah  Dickey,  his  wife,  to  quiet  his  title  to  the  same. 

Issues  were  joined  and  a  trial  had,  resulting  in  a  verdict 
and  judgment  for  the  appellee.  The  jury  returned  a  general 
verdict  in  favor  of  the  appellee ;  they  also  returned  answers 
to  certain  interrogatories  propounded  by  both  the  appellants 
and  appellee.  Appellants  severally  moved  the  court  for  judg- 
ment in  their  favor  on  the  answers  to  interrogatories,  not- 
withstanding the  general  verdict,  which  motions  were  over- 
ruled and  the  ruling  assigned  as  error.  Appellants  also 
moved  for  a  venire  de  novoy  which  was  overruled ;  also,  for  a 
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new  trial,  which  was  overruled,  and  these  several  rulings  are 
assigned  as*  error. 

The  theory  of  the  appellee  is,  that  the  real  estate  was  pur- 
chased by  the  firm  of  Dickey  &  Cox  as  partnership  property ; 
that  Dickey  advanced  the  purchase-money  and  took  the  title 
in  his  own  name,  but  that  it  was  in  fact  purchased  by  the 
firm,  and  Dickey  advanced  and  paid  the  purchase-money  for 
the  firm ;  that  afterwards  the  firm  repaid  to  Dickey  the  pur- 
chase-money so  advanced,  and  that  in  the  adjustment  of 
their  partnership  affairs,  by  agreement  between  them,  Cox 
became  the  owner  of  all  the  real  estate  in  controversy,  and 
accounted  to  and  paid  Dickey  for  the  same  and  took  exclu- 
sive possession  of  it,  and  he  and  his  heirs  and  their  grantees 
have  ever  since  continuously  held  possession,  occupied  and 
improved  the  same  ;  that  the  appellee  is  the  equitable  owner 
of  the  portion  in  controversy  in  this  suit.  On  the  other 
hand,  it  is  contended  by  the  appellants  that  the  purchase  by 
said  Dickey  was  an  individual  j^urchase  by  him  and  tlie  pur- 
chase-money paid  by  him,  whereby  his  wife  took  an  interest 
which  could  not  be  divested  by  any  sale  made  by  her  hus- 
band, and  that  it  could  only  be  divested  by  a  deed  in  which 
she  joined  with  her  husband. 

It  is  also  maintained  that  even  if  it  was  purchased  as  part- 
nership property,  and  paid  for  by  Dickey,  that  by  the  agree- 
ment it  was  only  to  become  partnership  property  on  its  being 
paid  for  by  the  firm,  and  until  it  was  paid  for  by  the  firm 
and  conveyed  to  the  firm  by  Dickey,  in  which  conveyance 
his  wife  joined,  she  would  not  be  deprived  of  her  interest. 
It  is  further  contended  that  Dickey  has  never  been  repaid 
any  portion  of  the  purchase-money,  and  it  is  maintained: 

First  That  appellant  Hugh  Dickey  is  the  owner  in  fee 
of  all  the  real  estate. 

Second.  That  there  vested  in  his  wife  Hannah  an  inchoate 
interest  in  one-third,  which  has  in  no  event  been  divested. 

Third,   That  the  cause  of  action  in  favor  of  the  appellee. 
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to  quiet  title,  if  any  accrued,  is  barred  by  the  fifteen  years' 
limitation. 

The  principal  discussion  of  counsel  is  addressed  to  the 
ruling  of  the  court  in  overruling  the  motion  for  judgment 
on  the  interrogatories  notwithstanding  the  general  verdict. 

It  is  contended  by  counsel  for  the  appellant  that  the  an- 
swers to  interrogatories  are  in  direct  conflict  with  the  gen- 
eral verdict. 

We  do  not  think  there  was  error  in  this  ruling  of  the  court. 
Some  of  the  answers,  considered  separate  and  apart  from  the 
others,  may  be  said  to  be  antagonistic  and  in  conflict  with 
the  general  verdict,  but  they  are  in  conflict  with  other  inter- 
rogatories and  answers  which  support  the  general  verdict. 
Where- two  interrogatories  and  answers  are  antagonistic  and 
in  opposition  to  each  other,  they  have  the  effect  to  neutralize 
and  destroy  each  other,  and  they  must  be  disregarded  in  so 
far  as  having  any  effect  to  overthrow  a  general  verdict.  In 
this  case  the  interrogatories  and  answers  are  so  in  conflict 
with  each  other,  and  so  unintelligible,  that  they  can  not 
be  allowed  to  control  the  general  verdict. 

The  difficulty,  in  part  at  least,  comes  from  not  stating  each 
question  separately  in  succinct  and  definite  language,  so  as 
to  be  easily  and  clearly  comprehended  and  fully  understood 
by  the  jury. 

The  jury  find  that  Dickey  and  Cox  entered  into  a  general 
partnership  in  1863,  which  continued  until  the-death  of  Cox, 
in  1871 ;  that  during  the  partnership  the  real  estate  in  con- 
troversy was  purchased  for  the  partnership,  and  became  the 
property  of  the  partnership,  and  that  the  members  of  the 
firm  were  equal  owners ;  that  the  widow  and  children  of  Cox 
inherited  all  the  interest  in  the  real  estate  that  Cox  owned. 
They  find  that  Parker  and  Jackson  each  owned  a  separate 
part  of  the  real  estate,  and  conveyed  it  to  Dickey,  and  that 
he  paid  for  the  same  of  his  own  means;  that  the  appellant, 
Hannah  Dickey,  at  the  time  of  the  purchase,  was,  and  ever 
since  has  been,  the  wife  of  the  appellant  Hugh  Dickey. 
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The  interrogatories  which  it  is  most  earnestly  contended 
are  in  conflict  with  the  general  verdict  are,  first,  No.  4,  pro- 
pounded by  appellee,  as  follows : 

"4.  Was  not  the  real  estate  in  dispute,  from  the  time  of 
its  purchase,  held  as  the  property  of  said  partnership  until 
about  the  year  1869,  at  which  time  was  not  the  said  real  es- 
tate sold  to  the  said  James  V.  Cox,  and  in  pursuance  of  the 
sale  did  not  the  said  James  V.  Cox  take  the  exclusive  pos- 
session of  the  said  real  estate,  and  did  he  not  continue  such 
ownership  and  possession  until  the  date  of  his  death,  in  the 
latter  part  of  the  year  1871  ?  "  The  answer  is,  "  We  do  not 
so  find." 

There  are  several  propositions  stated  in  the  question.  All 
that  can  be  said  the  jury  intended  by  the  language  used  in 
the  answer  is  that  they  do  not  find  that  the  facts  are  as  stated 
in  the  question ;  in  other  words,  the  jury  do  not  find  that 
the  facts  as  stated  are  true,  nor  do  they  find  that  each  fact 
stated  is  not  true ;  that  is  to  say,  the  answer  can  not  be  con- 
strued as  a  finding  by  the  jury  that  the  real  estate  was  not 
held  at  all  as  partnership  property,  for  they  have  answered 
to  interrogatory  No.  2  directly  that  it  was  purchased  as  part- 
nership property,  and  that  it  became  partnership  property. 
Nor  can  it  be  construed  to  be  a  finding  that  it  was  not  sold 
to  Cox  at  all,  or  that  he  did  not  take  possession,  and  hold  it 
for  a  time.  It  may  be  said  to  be  a  finding  inferentially  that 
he  did  not  purchase  it  at  a  particular  time,  and  hold  it  for 
the  time  stated,  but  this  is  as  unfavorable  a  construction  to 
the  appellee  as  can  be  given  to  the  answer.  Either  party 
was  entitled  to  a  definite  answer  to  the  question,  and  they 
waived  their  right  to  have  a  definite  answer. 

Question  9,  propounded  by  the  appellant,  is  as  follows : 

**  9.  Did  the  defendant  Hugh  Dickey  ever  sell  said  lot 
No.  18  to  James  V.  Cox  or  to  any  other  person  ?"  The  an- 
swer is,  "  No  proof  that  he  did." 

'^Question  10.  If  the  jury  should  answer  the  next  pre- 
ceding question  in  the  affirmative,  then  when  was  said  sale 
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made  and  what  was-  the  consideration  paid  ?  "     The  answer 
is,  "  We,  the  jury,  find  no  consideration  or  sale  of  land." 

In  their  answer  to  question  11,  which  asked  if  Dickey  did 
not*  purchase  and  pay  for.  the  land  with  his  own  money  and 
take  the  deed  in  his  own  name,  with  the  understanding  that 
Cox  should  pay  to  him  one-half,  and  after  Cox  paid  the  one- 
half,  that  it  should  thereafter  be  held  and  considered  as  part- 
nership property,  the  jury  answered  that  it  was  held  as  part- 
nership property. 

By  the  answer  to  question  12  the  jury  find  that  Cox  paid, 
or  accounted  either  individually  or  in  the  course  of  their  part- 
nership, to  Dickey  for  the  purchase-money  of  said  real 
estate. 

From  the  answers  to  interrogatories  it  may  fairly  be  said 
that  the  jury  have  found  that  the  property  was  purchased 
by  the  firm  and  held  as  partnership  property,  but  that  Dickey 
advanced  the  purchase-money  and  took  the  title  in  liis  own 
name,  and  that  afterwards  Cox  paid  or  accounted  to  said 
Dickey  for  the  purchase-money.  There  is  no  finding  con- 
troverting the  fact  that  the  firm  sold  the  laud  to  Cox.  The 
jury  find  the  property  to  be  the  property  of  the  firm ;  that 
there  was  no  sale  by  Dickey  to  Cox,  but  that  Dickey  liad 
been  fully  paid  for  the  same  by  Cox.  The  answers  are 
reconcilable  on  the  theory  that  the  jury  regarded  the  prop- 
erty as  firm  property,  and  as  being  sold  by  the  firm  to  Cox 
and  that  Cox  accounted  to  and  paid  Dickey  for  it.  They 
further  find  that  there  was  a  settlement  between  Dickey  and 
the  executor  of  the  will  of  Cox,  and  that  Dickey  was  owing 
the  estate  some  four  thousand  dollars  which  he  paid,  and 
that  in  said  accounting  the  real  estate  was  not  considered  or 
taken  into  account. 

There  is  no  finding  controverting  the  fact  that  Cox  paid 
Dickey  for  the  land,  took  possession  of  it  as  his  own  and 
improved  it,  and  after  his  death  his  wife  and  children  re- 
tained possession  and  sold  the  same.     Nor  do  the  answers 
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controvert  a  sale  of  this  partnership  real  estate  to  Cox  by 
the  firm  and  the  payment  by  him  for  the  same. 

The  general  verdict  finds  all  the  facts  entitling  the  appel- 
lee to  recover  in  his  favor,  and  we  do  not  think  the  answers 
to  interrogatories  find  facts  which  overthrow  the  general 
verdict  and  entitle  the  appellants  to  judgment.  Nor  dp  the 
answers  to  interrogatories  disclose  any  facts  that  show  the 
action  to  be  barred  by  the  statute  of  limitation  of  fifteen 
years.  The  answer  stating  that  the  cause  of  action  accrued 
more  than  fifteen  years  prior  to  the  commencement  of  the 
action  states  a  mere  conclusion.  There  are  no  facts  found 
showing  that  the  appellee,  or  those  through  whom  he  claims 
title,  took  possession  of  the  land  adversely  to  the  appellants 
more  than  .fifteen  years  before  the  commencement  of  the 
suit,  or  that  the  appellants  asserted  their  claim  of  title  more 
than  fifteen  years  before  the  suit  was  commenced. 

It  is  contended  that  the  court  erred  in  sustaining  an  ob- 
jection to  a  question  propounded  to  appellant,  Dickey,  on 
re-examinntion. 

The  land  had  been  platted,  and  one  Wright  had  become 
the  owner  of  some  lots  that  were  part  of  the  land  purchased 
of  Parker  W.  Jackson,  and  on  cross-examination  the  wit- 
ness's attention  was  called  to  the  fact  that  Wright  had'  pur- 
chased the  lots  and  finding  they  were  in  the  name  of  Dickey, 
called  upon  Dickey  for  a  deed,  and  Dickey  was  cross-exam- 
ined to  show  that  he  was  called  upon  by  Wright  to  make 
him  a  deed  to  perfect  his  title,  and  that  he  had  done  so  for  a 
nominal  or  no  consideration. 

The  conversation  which  took  place  between  Wright  and 
the  witness,  Dickey,  was  not  asked  for  or  sought  to  be  elic- 
ited, but  it  is  apparent  that  the  evidence  sought  to  be  elicited 
was  the  fact  that  Wright  having  purchased  the  lot  as  the 
property  of  the  heirs  of  Cox,  and  finding  that  his  title  was 
defective,  for  the  purpose  of  perfecting  his  title  called  upon 
Dickey  to  make  him  a  deed,  which  he  did  for  a  nominal 
or  no  consideration.  This  fact  was  sought  to  be  elicited  as  a 
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circumstance  teuding  to  establish  appellee's  theory  of  the  case. 
On  re-examination  the  witness  was  asked  the  following 
question : 

"  Now,  you  may  state  whether  in  this  matter  of  making  a 
quitclaim  deed  to  Mr.  Wright,  or  to  his  grantee,  whether  or 
not  you  claimed  to  Mr.  Wright  to  have  the  title,  to  own  the 
title  to  this  land ;  whether  or  not  you  claimed  the  owner- 
ship of  this  land  in  this  same  transaction. '^ 

Objection  was  made  to  the  question  and  sustained.  This 
question  sought  to  have  the  witness  state  what  he  claimed,  or 
rather  to  state  his  conclusion  as  to  whether  he  made  a  claim 
of  ownership  to  the  lots  or  not. 

If  the  cross-examination  was  of  such  a  nature  as  to  entitle 
the  appellant  to  have  the  conversation  detailed  on  re-exami- 
nation, then  the  proper  method  was  by  asking  what  was  said 
on  the  occasion,  and  to  have  the  witness  state  what  was  said 
in  the  conversation  in  relation  to  the  making  of  the  deed  to 
Wright. 

The  question  propounded  was  not  proper.  It  called  upon 
the  witness  to  give  his  version  as  to  whether  or  not  he  made 
a  claim  of  title  or  of  ownership.  It  asked  the  witness  to 
call  to  mind  what  was  said,  and  draw  a  conclusion  as  to 
whether  or  not  it  amounted  to  asserting  a  claim  of  owner- 
ship, and  state  that  conclusion.  This  was  not  proper,  and 
there  was  no  error  in  sustaining  the  objection. 

This  IS  the  only  question  as  to  the  introduction  of  evi- 
dence which  is  discussed. 

It  is  contended  that  the  sixth  instruction  given  is  erroneous. 

This  instruction  is  to  the  effect  that  if  Dickey  and  Cox 
were  partners,  and  in  the  course  of  their  partnership  business 
one  or  both  members  of  the  firm  purchased  the  real  estate  in 
controversy  as  the  property  of  the  firm,  but  at  the  request 
of  Cox  the  title  was  taken  in  the  name  of  Dickey  for  the  firm, 
and  afterwards,  by  the  agreement  of  said  partners,  Dickey  and 
Cox,  the  property  was  sold  to  Cox,  and  in  pursuance  of  said 
agreement  and  sale^  Cox  was  put  into  and  took  exclusive 
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posssesion  of  the  same,  and  so  held  the  same  until  his  death, 
and  the  plaintiff  (the  appellee),  at  the  time  of  the  commence- 
ment of  this  suit,  had  and  held  all  the  right,  title  and  inter- 
est, including  possession  of  said  real  estate  that  was  held  by 
Cox  at  the  date  of  his  death,  then  he  would  be  entitled  to 
recover,  and  have  bis  title  quieted  against  both  of  the  de- 
fendants. 

This  instruction  properly  stated  the  law.  If  the  real  estate 
was  part  of  the  assets  of  the  firm,  as  found  by  the  jury,  then  as 
against  the  other  partner,  the  wife  of  Dickey  had  no  interest 
in  it,  and  if  in  the  course  of  their  business  this  property  was 
sold  to  Cox,  and  he  put  into  full  possession  and  control  of 
it,  in  equity  it  became  his  property,  and  he  or  his  grantees 
had  the  right  to  have  the  title  quieted. 

If  Dickey  advanced  the  purchase-money  for  the  firm,  and 
purchased  the  property  for  the  firm,  as  contended  by  the  ap- 
pellee, it  became  the  property  of  the  firm,  and  the  firm 
thereby  became  indebted  to  Dickey  for  the  amount  ad- 
vanced, which  he  was  entitled  to  have  paid  to  him  or  taken 
into  account  in  adjusting  the  affairs  of  the  partnership.  This 
the  jury  find  was  done;  that  Cox  accounted  to  Dickey  for 
the  purchase-money.  The  real  estate  of  a  partnership  is 
treated  as  personal  property  ;  this  is  true,  although  the  title 
is  taken  in  the  name  of  one  of  the  partners.  Story  Equity 
(13th  ed.),  p.  682,  sec.  674 ;  Lindley  Partnership,  p.  343. 

It  is  also  earnestly  contended  that  the  court  erred  in  giv- 
ing the  seventh  instruction.  This  instruction  proceeded 
upon  the  theory  that  if  the  real  estate  was  owned  by  Dickey 
individually,  and  he  sold  the  same  to  Cox  and  put  Cox  in 
possession  and  Cox  took  full  possession  and  control  of  it, 
and  so  retained  the  possession  and  control  up  to  the  time  of 
his  death,  and  after  his  death  his  heirs  or  grantees  retained 
possession,  and  the  appellee  at  the  time  of  the  commence- 
ment of  this  suit  had  held  and  owned,  and  still  has  and 
owns,  all  the  interest  owned  by  Cox  at  the  date  of  his  death, 
he  is  entitled  to  recover  and  have  his  title  quieted  as  against 
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Hugh  Dickey,  although  the  purchase-money  may  never  have 
been  paid  by  Cox,  and  Dickey  and  wife  may  never  have  con- 
veyed the  same  to  Cox. 

The  answers  of  the  jury  to  special  interrogatories  find 
that  the  real  estate  was  purchased  for,  and  became  the  prop- 
erty of,  and  was  held  as  the  property  of  the  firm.  And  they 
further  find  that  Cox  accounted  to  Dickey  for  the  purchase- 
money.  It,  therefore,  appears  affirmatively  that  the  appel- 
lants were  not  harmed  by  this  instruction,  although  errone- 
ous. The  jury  found  the  real  estate  to  belong  to  the  firm, 
and  thtt  Cox  accounted  to  Dickey  for  the  purchase-money. 
It  is,  therefore,  evident  that  they  did  not  arrive  at  the  ver- 
dict in  favor  of  the  appellee  on  the  theory  of  its  being  the 
individual  property  of  Dickey,  and  were  not  governed  by 
the  instruction  relating  to  this  theory  of  the  case.  It  ap- 
pearing by  the  answers  to  interrogatories  that  the  appellants 
were  not  harmed  by  the  instruction,  although  erroneous,  the 
giving  of  it  is  not  cause  for  a  reversal  of  the  judgment. 

It  is  next  contended  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  is  contrary  to  the  law  applicable  to 
the  facts.  We  have  considered  the  evidence  and  can  not 
agree  with  this  contention.  There  is  sufficient  evidence  to 
sustain  the  verdict. 

Error  is  also  assigned  on  the  ruling  of  the  court  in  refus- 
ing certain  instructions  requested  by  the  appellant.  The 
first  instruction  relates  to  the  burden  of  proof,  and  is  fairly 
covered  by  the  instructions  given,  as  is  also  instruction 
number  three  which  was  refused.  Instruction  number  four 
was  an  instruction  based  upon  the  theory  that  the  land  was 
purchased  and  paid  for  by  Dickey,  and  that  be  and  Cox  had 
an  agreement  that  when  Cox  paid  to  Dickey  one-half  of  the 
purchase-money  paid  by  Dickey  for  the  same  that  Cox  was 
to  be  an  equal  partner,  and  if  Cox  never  paid  the  one-half 
of  the  purchase-money  and  died,  and  the  partnership  was 
settled  and  the  debts  of  the  firm  were  all  paid,  Dickey  pay- 
ing his  portion  without  taking  into  consideration  said  land, 
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in  that  event  the  land  would  not  be  the  partnership  prop- 
erty, but  the  property  of  Dickey. 

The  court  gave  to  the  jury  full  and  fair  instructions  as  to 
what  was  necessary  for  the  appellee  to  prove  to  entitle  him 
to  recover,  and  the  jury  find  that  the  land  was  purchased  as 
partnership  property  and  held  by  the  firm  as  such,  and  it  is 
evident  that  the  appellant  was  not  harmed  by  the  refusal  to 
give  this  instruction.  Nor  do  we  think  there  was  any  error 
in  refusing  instruction  number  seven,  which  proceeded  upon 
the  theory  that  the  land  was  deeded  to  Dickey  to  defraud 
the  creditors  of  Cox.  The  case  does  not  appear  to  have 
been  tried  upon  any  such  theory.  One  witness  testified  to  a 
statement  made  by  Cox  to  the  effect  that  he  had  been  in- 
volved and  did  not  want  real  estate  in  his  own  name,  as  a 
reason  for  the  deed  being  taken  in  the  name  of  Dickey,  but 
there  is  no  evidence  that  he  was  owing  any  debts  at  the  time 
the  deed  was  made,  or  that  he  was  owing  any  person  at  that 
time  who  could  be  defrauded  by  putting  the  title  in  the 
name  of  Dickey. 

We  have  examined  all  the  instructions  requested  by  ap- 
pellants and  refused.  The  case  was  fairly  presented  to  the 
jury  by  the  instructions,  and  we  are  of  the  opinion  that  the 
cause  was  fairly  tried  and  a  proper  conclusion  reached  under 
the  evidence,  and  that  there  is  no  such  error  committed  as 
should  reverse  the  judgment. 

Judgment  affirmed,  with  costs. 

Filed  May  20,  1891. 
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Negligence. — Duveller  on  Highway. —  Voluntary  Intoxication. — If  a  traveller         j^   4451 
on  a  highway,  by  reason  of  his  own  voluntary  intoxication,  exposes        ^^  ^\ 
himself  to  danger  and  receives  injuries  which  lie  could,  and  by  the  ex-        l60   4^1 
ercise  of  ordinary  prudence  would  have  avoided  if  sober,  he  is  guilty  ^28    289 

of  contributory  negligence,  and  can  not  recover  for  such  injuries.  fl71    <i99|' 

Instructions  to  Jury. — Ei-roneout  Instructions, —  When  Judgment  not  Re- 
versed Therefor. — Where  the  record  affirmatively  shows  that  the  verdict  is 
right  upon  the  evidence,  the  judgment  will  not  be  reversed  because  the 
court  has  erred  in  the  instructions  given  to  the  jury. 

From  the  Hamilton  Circuit  Court. 

R.  R.  Stephenson  and  W.  R.  Fertig^  for  appellant. 

G.  H.  Gifford,  T,  J.  Kane  and  T.  P.  Davis,  for  appellee. 

McBride,  J. — This  was  a  suit  by  the  appellant  to  recover 
damages  for  personal  injuries  sustained  by  him^  and  alleged 
to  have  been  caused  by  a  defective  approach  to  a  bridge  in 
Tipton  county. 

Several  errors  are  assigned  and  argued,  but  the  conclusion 
we  have  reached,  after  a  careful  consideration  of  the  evidence, 
renders  it  unnecessary  to  consider  or  pass  upon  them. 

The  facts,  as  shown  by  the  evidence,  are  substantially  as 
follows : 

Adjoining  the  town  of  Tipton,  in  Tipton  county,  and  form- 
ing its  southern  boundary,  is  Cicero  creek.  For  a  great  many 
years  a  bridge  was  maintained  over  said  creek  at  a  point  a 
short  distance  east  of  the  southern  terminus  of  Main  street. 
In  June,  1885,  the  board  of  county  commissioners  adopted 
an  order  condemning  said  bridge,  and  declaring  it  to  be  un- 
safe and  unfit  for  travel.  They  erected  a  new  bridge,  plac- 
ing it  at  the  south  end  of  Main  street.  The  new  bridge  was 
completed  and  received  by  the  county  in  September,  1885. 
Thereafter  travel  was  mainly  over  the  new  bridge.  The  old 
Vol.  128.— 19 
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bridge,  however,  was  left  standing,  and  the  commissioners 
gave  it  to  one  James  H.  Fippen  on  condition  that  he  place 
barriers  at  the  approaches  to  prevent  people  driving  on  it, 
and  that  he  should  tear  it  down  and  remove  it,  and  turn  over 
to  the  county  the  bolts  used  in  its  construction.  Barriers 
were  erected  but  were  removed  by  some  person.  The  ©Id 
bridge  was  approached  by  embankments,  extending  for  some 
distance  from  each  end,  and  several  feet  in  height.  After 
the  completion  of  the  new  bridge  the  roadway  along  the  ap- 
proaches to  the  old  bridge  became  partially  overgrown  with 
weeds,  and  in  the  year  1886  the  approach  to  the  south  end 
was  partially  washed  away,  leaving  a  chasm  six  or  seven  feet 
wide,  extending  in  the  shape  of  the  letter  V  nearly  across 
the  roadway,  and  cut  down  to  a  considerable  depth.  This 
was  the  situation  on  the  9th  day  of  March,  1887.  At  that 
time  the  appellant  was  a  farmer,  residing  at  Atlanta,  in  Tip- 
ton county,  and  on  the  day  in  question  he  came  to  Tipton, 
where,  by  his  own  testimony,  he  spent  the  day,  drinking  and 
gambling. 

By  the  testimony  of  the  town  marshal  and  others  he  be- 
came very  deeply  intoxicated,  and  was  so  noisy  and  trouble- 
some that  the  marshal,  aftei^trying  in  vain  to  persuade  him 
to  leave  town,  twice  had  men  take  him  out,  but  each  time  he 
returned,  and  about  sunset,  finding  him  still  on  the  street, 
the  marshal  threatened  to  lock  him  up  if  he  did  not  go,  and 
lie  then  got  into  his  buggy  and  started  off.  The  marshal 
says  he  was  maudlin  drunk,  and  staggered.  This  time  he 
left  town,  crossing  Cicero  creek  over  the  new  bridge.  After 
getting  out  of  town  he  decided  to  return,  and  attempted  to 
do  so  by  way  of  the  old  bridge.  When  within  one  hundred 
and  fifty  feet  of  the  bridge  he  stopped  his  horse  and  was  seen 
and  heard  by  several.  He  was  boisterous,  was  shouting,  and 
was  conducting  an  imaginary  auction.  He  then  drove  upon 
the  south  approach  to  the  old  bridge.  When  his  horse 
reached  the  washout  or  chasm  extending  across  the  roadway, 
being  sober,  he  stopped  and  refused  to  proceed.     Appellant 
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urged  him  by  shouting  and  by  slapping  iTim  with  the  lines 
until  he  sprang  forward  and  cleared  the  chasm^  taking  the 
buggy  with  him.  The  shock  of  the  buggy's  plunge  threw 
the  appellant  out,  and  he  fell  into  the  creek,  receiving  very 
severe  and  painful  injuries.  The  injuries  were  of  such  a  char- 
acter that  he  suffered  intensely  for  months,  was  compelled  to 
submit  to  several  very  severe  surgical  operations,  and  will 
necessarily  be  a  sufferer  all  the  remainder  of  his  life. 

He  was  injured  just  about  dark,  but  from  the  evidence  it 
is  plain  that  if  he  had  been  sober,  when  his  horse  stopped  on 
the  brink  of  the  washout,  he  could  and  would  have  seen  it 
and  would  have  escaped  injury.  He  was  plainly  visible  to 
parties  distant  from  him  from  150  to  200  feet,  and  it  was 
from  that  distance  that  men  saw  him  fall  and  ran  to  his  as- 
sistance. 

On  this  state  of  facts,  waiving  all  question  as  to  whether 
or  not  the  county  could  be  held  liable  at  all  for  injuries  re- 
ceived by  one  in  attempting  to  cross  said  bridge  (a  question 
upon  which  we  intimate  no  opinion),  it  is  clear  that  the  ap- 
pellant could  not  recover,  and  that  the  verdict  of  the  jury 
was  right. 

To  entitle  him  to  recover  from  the  county  he  was  required 
to  show  that  he  was  himself  free  from  contributory  negli-  ^ 
gence.  When  one,  by  reason  of  his  own  voluntary  intoxi- 
cation, exposes  himself  to  danger  and  receives  injuries  which 
he  could,  and  by  the  exercise  of  ordinary  prudence  would 
have  avoided  if  sober,  he  is  guilty  of  contributory  negli- 
gence and  can  not  recover  for  such  injuries.  In  such  case 
voluntary  intoxication  is  in  itself  negligence. 

It  is  not  true  as  suggested  by  counsel  at  one  place  in  the 
record,  that  a  man  has  the  right  to  become  intoxicated,  and 
in  that  condition  travel  along  the  public  highways.  The 
Legislature  has  declared  that  he  who  is  found  in  a  public 
place  in  a  state  of  intoxication  thereby  commits  a  crime  for 
which  he  may  be  fined  and  imprisoned.  Section  2091,  R. 
S.  1881. 
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From  one  stand-pointy  the  appellant's  condition  appeals 
strongly  to  the  sympathies.  A  vigorous  man,  in  robust 
health,  he  was  by  this  occurreuce  broken  in  constitution  and 
made  a  life-long  sufferer.  If  the  facts  were  such  as  to  make 
the  county  liable  we  would  not  have  set  aside  a  verdict 
awarding  him  most  liberal  damages.  But  the  evidence, 
showing  as  it  does,  that  his  injuries  are  the  result  of  his  own 
voluntary  surrender  of  his  ability  to  see  and  guard  against 
danger,  he  has  no  claim  on  the  county  for  comi>ensation, 
whether  the  county  authorities  had  or  had  not  fully  acquit- 
ted themselves  of  the  duty  they  owed  the  public. 

Of  the  errors  assigned  and  argued,  we  will  only  say  that 
appellant  complains  of  three  questions  which  the  court,  over 
his  objections,  allowed  a  witness  to  answer.  The  questions 
and  answers  were  competent,  and  the  court  did  not  err. 

We  think  the  court  did  err  in  certain  instructions  given, 
which  is  the  only  other  error  argued,  and  possibly  in  some 
refused,  but  from  the  facts  clearly  shown  to  exist  in  this 
case,  the  plaintiff  can  not  recover,  and  the  verdict  is  right. 
The  ends  of  justice  would  not  be  subserved  by  requiring  a 
re-trial  of  the  issues. 

Section  658,  R.  S.  1881,  contains  the  following:  "Nor 
shall  any  judgment  be  stayed  or  reversed,  in  whole  or  in 
part,  when  it  shall  appear  to  the  court  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined  in  the  court  be- 
low," and  this  court  has  many  times  decided  that  where  the 
record  affirmatively  shows  that  the  verdict  is  right  upon  the 
evidence  the  judgment  will  not  be  reversed  because  the 
court  has  erred  in  the  instructions  given  to  the  jury.  Stock- 
well  V.  Brant,  97  Ind.  474;  Simmon  v.  Larkin,  82  Ind.  385; 
Norris  v.  Gasel,  90  Ind.  143 ;  State,  ex  reLj  v.  Ruhlman,  111 
Ind.  17 ;  Cassady  v.  Magher,  85  Ind.  228 ;  Ledford  v.  Led- 
ford  95  Ind.  283 ;  Sanders  v.  Weelburg^  107  Ind.  266. 

Judgment  affirmed,  with  costs. 

Filed  May  16,  1891. 
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Shattuck  v.  Cox.  \l\  ^ 

SuBBOOATiON. —  VoluTOeer. — Note  Given  by  Third  Penonin  Payment  of  Judg-  150   493 

metU. — SubrogcUed  to  Lien  of  Judgment. — Judgment  Over. — The  owner  of 
land  gave  a  mortgage  upon  it,  which  was  foreclosed,  and  the  land  bought 
in  at  sheriff's  sale  by  the  mortgagee  for  one-half  the  amount  of  the 
debt.  The  plaintiff,  after  the  sale,  hied  a  transcript  of  the  judgment  in 
an  adjoining  county.  One  C,  by  agreement  all  around,  then  executed 
his  note,  ipr  four-fifths  of  the  debt  to  the  mortgagee,  and  the  mort- 
gagor agreed  with  C.  to  pay  the  remainder  due  on  the  foreclosure,  and 
he  had  so  paid  him.  By  agreement  C.  took  an  assignment  of  the  sher- 
iff's certificate  as  a  security  for  the  liability  he  incurred  in  giving  the 
note  to  the  mortgagee.    C.  was  compelled  to  pay  the  note  he  had  given. 

Held,  that  G.  was  entitled  to  be  subrogated  to  the  lien  of  the  judgment 
upon  the  land  in  the  county  where  it  was  rendered,  and  was  also  enti- 
tled to  a  judgment  for  the  sum  in  excess  of  the  value  of  the  land. 

From  the  Clay  Circuit  Court. 

N.  (7.  Byff,  for  appellant. 

G,  A.  Knighty  J.  G.  Williams  and  /.  T.  Scott,  for  ap- 
pellee; 

Elliott,  J. — The  facts  stated  in  the  appellee's  com- 
plaint are,  in  substance,  these  :  On  the  19th  day  of  April, 
1872,  the  appellant  was  indebted  to  John  Collier  in  the  sum 
of  twenty-five  hundred  dollars,  and  to  secure  the  payment 
of  the  debt  executed  a  mortgage  on  land  in  Sullivan  county. 
In  October,  1873,  Collier  instituted  a  suit  to  foreclose  the 
mortgage,  and  on  the  21st  day  of  January,  1874,  obtained  a 
judgment  for  $2,210.75,  and  a  decree  of  foreclosure.  On 
the  29th  day  of  August,  of  that  year,  Collier  bought  the 
land  at  the  sale  made  by  the  sheriff  upon  the  decree,  and  re- 
ceived a  certificate.  He  bid  for  the  land  $1,250.  On  the 
25th  day  of  April,  1875,  he  filed  a  transcript  of  the  judg- 
ment in  the  clerk's  office  of  Vigo  county.  Appellant  de- 
sired to  redeem  the  Sullivan  county  land,  and  he  proposed 
to  Cox,  the  appellee,  that  he  should  execute  his  promis- 
sory note  for  $2,000,  and  thus  effect  the  redemption,  and  he 
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also  agreed  to  secure  the  money  to  pay  the  I'einainder  due 
upon  the  Collier  judgment.  To  indemnify  the  appellee 
against  loss  on  the  $2,000  note  it  was  agreed  that  he  should 
obtain  from  Collier  an  assignment  of  the  sheriflF's  certificate. 
Five  days  prior  to  the  expiration  of  the  year  for  re- 
demption, the  appellee  executed  to  Collier  his  note  for 
$2,000,  and  the  appellant  paid  to  Collier  the  sum  of  five 
hundred  dollars.  Pursuant  to  the  agreement  of  all  the 
parties,  Collier  assigned  the  certificate  to  Cox,  and  also  as- 
signed the  judgment.  Appellee  was  compelled  to  pay,  and 
did  pay,  the  note  to  Collier.  Of  the  sum  paid  by  the  ap- 
pellee the  appellant  repaid  to  him  $129,  leaving  the  re- 
mainder entirely  unpaid.  The  complaint  asks  that  the  lien 
of  the  judgment  upon  the  Sullivan  colinty  land  be  enforced 
and  that  the  plaintiff  be  awarded  judgment  for  the  sum  in 
excess  of  the  value  of  that  land. 

The  complaint  is  unquestionably  good.  The  appellee 
paid  the  money  at  the  request  of  the  appellant  and  to  save 
his  property,  so  that  there  is  privity  of  contract.  As  the 
appellee  was  not  a  volunteer  he  was  entitled  to  be  subro- 
gated to  all  the  rights  of  Collier  under  the  judgment  and 
certificate.  Lovrrey  v.  Byera,  80  lud.  443.  It  would  be 
iniquitous  to  permit  the  appellant  to  secure  the  benefit  of 
the  appellee's  money  and  deny  the  appellee  the  right  to  the 
security  which  the  creditor  held.  As  the  Sullivan  county 
land  was  not  of  suflRcient  value  to  pay  the  debt  due  the  ap- 
pellee be  was  entitled  to  judgment  for  the  remainder  of  his 
claim. 

The  complaint  is  good  as  to  all  the  relief  prayed,  but  if 
it  were  good  only  as  to  part  it  would  repel  a  demurrer. 
Bayless  v.  Glenn^  72  Ind.  5. 

The  appellee's  counsel  stoutly  contend — and  their  con- 
tention is  supported  by  the  record  recitals — that  it  affirm- 
atively appears  that  the  evidence  is  not  all  in  the  record. 
As  the  evidence  is  not  all  in  the  record  we  can  not  consider 
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the  question  whether  the  finding  of  the  trial  court  is  or  is 
not  sufficiently  supported. 

No  motion  was  made  to  modify  the  judgment,  nor  is  there 
any  specification  of  error  challenging  the  sufficiency  of  the 
decree  or  the  special  finding. 

Judgment  affirmed. 

Coffey,  J.,  did  not  take  any  part  in  the  decision  of  this 
case. 

Filed  Maj  16, 1891. 


No.  15,248. 

BoABD  OF  Commissioners  of  Fountain  County  v.  Board 
OF  Commissioners  of  Warren  County. 

Statute. — Rules  far  Construing. — In  the  construction  of  a  statute  the  court, 
in  order  to  ascertain  the  intention  of  the  Legislature,'  will  look  to  the 
letter  of  such  statute,  to  it  as  a  whole,  to  the  circumstances  under 
which  it  was  enacted,  to  .the  old  law,  if  any,  to  the  mischief  to  be  rem- 
edied, to  other  statutes,  to  the  rules  of  the  common  law,  to  the  sources 
from  which  it  was  derived,  to  the  general  principles  of  equity,  to  its 
effect,  and  to  the  condition  of  affairs  when  it  was  enacted. 

Bridges. — Bridge  Over  Boundary  Stream. — Cost  of  Conslnictionf  or  Repair- 
ing.— Consent. — One  county  can  not  purchase  nor  construct  a  bridge 
over  a  stream  forming  the  boundary  line  between  it  and  an  adjoining 
county,  and  compel  such  adjoining  county  to  pay  its  proportionate  part 
of  the  expense;  nor  can  it  compel  such  adjoining  county  to  pay  its  pro- 
portionate part  of  the  cost  of  repairing  such  a  bridge.  Such  adjoining 
county,  to  be  liable,  must  consent  to  such  purchase,  or  erection,  and 
mere  silence,  when  the  first  county  serves  notice  of  its  intention  to  pur- 
chase, or  build,  such  a  bridge,  is  not  such  a  consent  as  will  render  such 
adjoining  county  liable  to  pay  a  proportionate  share  of  the  cost. 

Same. — A  County  May  BuHd  a  Biidge  Over  its  Boundary  Line. — A  county 
may  purchase,  or  build  at  its  own  expense,  a  bridge  over  a  stream  be- 
tween it  and  an  adjoining  county  ;  which  bridge,  when  so  purchased  or 
built,  will  belong  to  the  county  buying,  or  building  it. 
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From  the  Montgomery  Circuit  Court. 
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T.  F.  Davidson  and  H.  H,  Dochterman,  for  appellant. 
C  V.  McAdamSy  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  to  recover  for  money  expended  by  the  former 
in  the  purchase  of  a  toll  bridge  across  the  Wabash  river,  to 
recover  for  money  expended  in  the  construction  of  a  bridge, 
and  for  money  expended  in  the  repair  of  a  bridge. 

The  complaint  consists  of  three  paragraphs. 

The  material  facfs  alleged  in  the  first  paragraph  of  the 
complaint  are,  that  the  board  of  commissioners  of  Fountain 
county  in  the  year  1886  purchased  a  certain  described  toll 
bridge  across  the  Wabash  river,  near  the  city  of  Covington, 
part  of  which  bridge,  with  its  approaches,  is  in  Fountain 
county  and  another  part  in  Warren  county.  The  bridge  was 
purchased  for  the  purpose  of  making  it  free  to  the  public, 
and  the  price  paid  was  $18,000,  all  which  was  paid  by  Foun- 
tain county.  On  the  11th  day  of  June,  1886,  the  board  of 
commissioners  of  Fountain  county,  when  in  regular  session, 
found  and  entered  of  record  that  public  utility  and  con- 
venience required  the  purchase  of  said  bridge  and  the  ap- 
proaches thereto  from  the  then  owners,  and  that  the  same 
should  be  made  free  and  subject  to  the  public  use  without 
the  payment  of  toll,  and  at  the  same  time  entered  of  record 
a  resolution  expressing  and  declaring  its  willingness  to  aid 
and  join  the  board  of  commissioners  of  Warren  county  in 
the  purchase  of  said  bridge  and  approaches,  and  ordered  of 
record  that  a  certified  copy  of  the  finding  and  resolution 
should  be  made  out  and  delivered  to  and  served  on  the  board 
of  commissioners  of  Warren  county.  A  certified  copy  of 
these  proceedings  was  served  upon  and  delivered  to  the  board 
of  commissioners  of  Warren  county  on  the  15th  day  of  the 
same  month.  The  board  of  commissioners  of  Warren  county 
neglecting  and  refusing  to  join  in  the  purchase  of  the  bridge, 
Fountain  county  purchased  it  on  the  21st  day  of  July,  1886, 
and  dedicated  it  to  the  public  use. 
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This  paragraph  seeks  to  recover  from  the  appellee  a  por- 
tion of  the  money  paid  by  Fountain  county  for  the  bridge, 
and  is  drawn  upon  the  theory  that  Warren  county  is  liable 
to  pay  for  the  bridge  a  sum  in  'the  proportion  its  taxable 
property  bears  to  the  taxable  property  of  Fountain  county. 

It  appears  from  the  allegations  in  the  second  paragraph 
of  the  complaint  that  for  a  long  time  prior  to  the  year  1886 
the  Attica  Bridge  Company  owned  a  toll  bridge  across  the 
Wabash  river,  where  the  river  forms  the  boundary  between 
the  counties  of  Fountain  and  Warren,  at  the  city  of  Attica, 
in  Fountain  county.  In  the  year  1886  the  toll  bridge  was 
destroyed  by  a  cyclone,  and  the  bridge  company  declining  to 
rebuild  the  same,  the  board  of  commissioners  of  Tountain 
county  purchased  its  interest  in  the  abutments,  piers  and  ap- 
proaches, and  erected  thereon  an  iron  bridge  at  a  cost  of  $45,- 
000. 

This  paragraph  contains  the  same  allegations  as  the  first 
in  relation  to  the  findings,  orders,  resolutions  and  notice  to 
the  board  of  commissioners  of  Warren  county,  and  alleges 
that  the  board  of  commissioners  of  Warren  county  declined 
to  take  any  action  thereon,  and  declined  to  join  with  the 
board  of  commissioners  of  Fount£^in  county  in  the  purchase 
of  said  abutments,  piers  and  approaches,  and  in  the  erection 
of  said  bridge. 

This  paragraph  seeks  to -recover  from  Warren  county  its 
proportion  of  the  said  sum  of  forty-five  thousand  dollars. 

The  third  paragraph  of  the  complaint  alleges,  substantially, 
that  in  the  year  1886  there  was,  and  still  is,  a  public  bridge 
across' the  Wabash  river  at  the  city  of  Covington,  where  said 
river  forms  the  boundarv  line  between  the  counties  of  Foun- 
tain  and  Warren  ;  that  said  bridge  was  jointly  owned  and 
under  the  control  and  management  of  the  boards  of  commis- 
sioners of  Fountain  and  Warren  counties  ;  that  the  same  be-  . 
came  so  out  of  repair  that  it  was  dangerous  to  travellers,  and 
that  after  the  necessary  findings,  orders,  resolutions  and  no- 
tice to  the  board  of  commissioners  of  Warron  county,  the 
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board  of  commissioners  of  Fountain  county  proceeded  to  and 
did  repair  the  bridge  at  a  cost  of  sixteen  hundred  dollars. 

This  paragraph  seeks  to  recover  from  Warren  county  its 
proportion  of  the  costs  of  the  repairs  therein  named. 

To  each  of  these  several  paragraphs  the  court  sustained  a 
demurrer.  The  questions  presented  for  our  consideration 
relate  to  the  propriety  of  this  ruling. 

The  question  presented  by  the  demurrer  to  the  first  and 
second  paragraphs  of  the  complaint  involves  the  power  of 
the  board  of  commissioners  of  Fountain  county  to  impose 
upon  the  county  of  Warren  the  indebtedness  described  in 
said  paragraphs,  without  the  consent  of  the  latter  county. 
The  solution  of  the  question  depends  upon  the  construction 
to  be  placed  upon  sections  2880  to  2884,  R.  S.  1881, 

It  is  contended  by  the  appellant  that  the  service  of  the 
notice,  described  in  the  complaint,  upon  the  board  of  com- 
missioners of  Warren  county,  had  the  force  and  effect  of  the 
service  of  an  ordinary  summons,  and  that  the  failure  of  such 
board  to  take  action,  and  join  with  the  board  of  commis- 
sioners of  Fountain  county  in  the  purchase  of  the  bridge 
named  in  the  first  paragraph,  and  in  the  erection  of  the 
bridge  named  in  the  second  paragraph,  within  thirty  days 
from  the  service  of  such  notice,  conferred  upon  the  latter 
board  the  power  to  purchase  the  first  bridge  and  erect  the 
second,  and  charge  Warren  county  with  its  proportion  of 
the  expense  incurred  in  such  purchase  and  erection. 

The  primary  object  in  construing  any  statute  is  to  arrive 
at  the  intention  of  the  Legislature  which  enacted  the  statute 
to  be  construed.  In  doing  so  we  will  look  to  the  letter  of 
the  statute,  to  the  statute  as  a  whole,  to  the  circumstances 
under  which  it  was  enacted,  to  the  old  law,  if  any,  to  the 
mischief  to  be  remedied,  and  like  matters.  Hunt  v.  Lake 
Shore,  etc,  R.  IF.  Co.,  112  Ind.  69. 

It  is  not  to  be  expected  that  a  statute  which  takes  its  place 
in  a  general  system  of  laws,  will  be  so  perfect  as  to  require 
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no  support  from  the  rules  and  statutes  of  the  system  of  which 
it  becomes  a  part. 

In  construing  a  statute  it  is  proper  to  look  to  other 
statutes,  to  the  rules  of  the  common  law,  to  the  sources 
from  which  the  statute  was  derived,  to  the  general  princi- 
ples of  equity,  to  the  effect  of  the  statute  and  to  the  con- 
dition of  affairs  when  the  statute  was  enacted.  Humphries 
V.  Davis,  100  Ind.  369. 

The  construction  contended  for  by  the  appellant  is  in  con- 
flict with  the  well  known  doctrine,  that  the  board  of  commis- 
sioners of  each  county  in  the  State  is  vested  with  the  dis- 
cretionary power  to  determine  when  and  where  bridges  shall 
be  constructed.  Section  2885,  R.  S.  1881 ;  Bingham  v. 
Board,  etc.,  55  Ind.  113 ;  Elliott  Roads  and  Streets,  p.  35-38; 
State,  ex  re/.,  v.  Board,  etc.,  125  Ind.  247. 

If  the  board  of  commissioners  of  Fountain  county  pos- 
sesses the  power  to  purchase  or  construct  a  bridge  across  a 
stream  forming  the  boundary  line  between  Fountain  and 
Warren  counties  without  the  consent  of  the  latter,  and 
charge  it  with  its  proportion  of  the  expense  of  such  pur- 
chase or  construction,  then  the  board  of  commissioners  of 
Warren  county  is  wholly  deprived  of  its  discretionary  power 
in  the  matter,  and  is  m^de  subject  to  the  discretion  of  the 
board  of  commissioneas  of  Fountain  county  in  whose  selec- 
tion the  people  of  Warren  county  have  no  voice. 

How  far  such  a  construction  is  in  conflict  with  the  recog- 
nized doctrine  of  local  self-government  we  need  not  stop  to 
inquire.  If  the  power  contended  for  on  this  appeal  exists, 
it  is  certain  that  the  board  of  commissioners  of  Fountain 
county,  in  whose  election  the  people  of  Warren  county  could 
not  participate,  and  which  does  nor,  represent  them,  may, 
without  their  consent,  burden  them  with  onerous  debts 
which  must  be  paid  by  taxation  levied  upon  their  property. 
Such  a  construction  would  seem  to  be  at  variance  with  the 
whole  theory  upon  which  our  system  of  laws  is  constructed. 
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Furthermore,  if  the  construction  contended  for  by  the  ap- 
pellant is  to  be  adopted  we  have  the  anomalous  case  of  a 
tribunal  in  one  county  serving  summons  in  auotlTer  county, 
beyond  its  ordinary  jurisdiction,  upon  another  tribunal  of 
equal  dignity  and  jurisdiction,  and  entering  judgment  and 
making  orders  against  the  tribunal  so  served,  as  upon  a  de- 
fault. Certainly  a  construction  so  much  at  variance  with 
our  general  system  of  laws,  and  followed  by  such  unusual 
consequences,  should  not  be  adopted  unless  the  language 
used  is  such  as  is  not  susceptible  of  any  other  reasonable 
construction,  and  this  brings  us  to  a  consideration  of  the 
statute  in  question. 

The  original  statute  upon  the  subject  we  are  now  consid- 
ering went  into  force  May  14th,  1869.  (Acts  1869,  Sp.  Ses- 
sion, p.  27).  It  included  what  are  now  sections  2880  to 
2884,  R.  S.  1881.  Section  2880,  as  it  existed  prior  to. its 
amendment  in  1881  (Acts  1881,  p.  87),  provided  that  when 
public  convenience  required  the  erection  or  repair  of  any 
bridge  across  any  stream  forming  the  boundary  line  between 
two  counties  in  this  State,  upon  application  therefor  to  the 
board  of  county  commissioners  of  either  county,  such  board 
should,  if  it  thought  it  expedient,  declare  its  willingness  to 
aid  in  the  erection  or  repair  of  such  bridge,  by  resolution  or 
order,  and  should  cause  notice  thereof  to  be  given  to  the 
board  of  commissioners  of  the  other  county  interested  there- 
in. If  the  board  of  commissioners  of  both  counties  made 
such  order  or  resolution,  they  were  required,  by  concurrent 
resolution,  to  cause  a  survey  and  estimate  to  be  made,  sub- 
mitting plans  and  specifications  therewith,  by  some  compe- 
tent person,  to  be  presented  to  their  respective  boards  of 
commissioners  at  some  specified  time  and  j)Iace  at  or  near  the 
site  of  such  contemplated  bridge,  where  such  boards  were 
required  to  meet  in  joint  session,  to  estimate  and  determine 
the  kind  of  bridge  which  was  to  be  erected,  and  the  manner 
and  time  when  payments  should  be  made  for  the  erection  or 
repair  of  such  bridge. 
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By  sections  2881,  2882,  2883  and  2884  it  was  provided 
that  such  boards  while  in  joint  session  should  select  one  or 
more  superintendents^  who  should  have  control  of  the  erec- 
tion or  repair  of  the  bridge,  under  such  regulations  as  the 
boards  might  prescribe  ;  make  the  necessary  appropriations 
to  pay  for  the  same,  which  should  be  in  proportion  to  the 
taxable  property  of  the  counties  interested.  Such  bridge, 
when  completed,  belonged  to  the  two  counties,  and  each  had 
a  voice  in  regulating  its  use. 

This  law  remained  unchanged  from  the  14th  day  of  May, 
1869,  until  the  19th  day  of  September,  1881. 

The  act  provided  for  the  erection  or  repair  of  one  class  of 
'bridges  only ;  that  is,  a  class  to  be  constructed  by  the  mutual 
agreement  and  concurrence  of  the  boards  of  commissioners 
of  the  two  counties  interested  and  bounded  by  the  stream  to 
be  bridged. 

Under  this  law  it  was  held  that  such  stream  could  not  be 
bridged  without  the  joint  action  of  the  county  board  of  both 
counties,  and  that  an  attempt  of  the  board  of  commissioners 
of  one  county  to  erect  a  bridge  across  such  stream,  without 
the  concurrence  of  the  board  of  commissioners  of  the  other 
county,  was  without  color  of  law.  Browning  v.  Board,  etc., 
44  Ind.  11. 

The  Legislature  of  1880-81  amended  section  2880  by 
adding  thereto  the  following  proviso:  ^^  Provided  ^  That 
whenever  the  board  of  countv  commissioners  of  anv  countv 
shall  have  notified  the  board  of  county  commissioners  of  any 
county  interested  in  the  erection  or  repair  of  any  bridge,  as 
specified  in  this  section,  and  such  board  of  county  commis- 
sioners so  notified,  shall  fail  or  refuse,  for  the  period  of  thirty 
days,  to  accept  or  to  act  on  the  same,  by  joining  in  the  building 
or  repair  of  such  bridge,  then,  in  that  event,  the  board  of 
county  commissioners  of  such  county  passing  such  order,  may, 
if  in  their  opinion  public  convenience  requires  the  same, 
build  or  repair  said  bridge,  under  the  same  rules  and  regula- 
tions as  are  now  or  may  be  in  force  for  the  building  and  re- 
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pair  of  bridges  wholly  within  the  county,  afler  first  having 
obtained  the  consent  and  permit  of  the  land-owner  in  the  ad- 
joining county,  whose  land  will  be  occupied  by  such  bridge, 
to  the  building  of  the  same/*     (Acts  1881,  p.  87). 

The  statute,  as  amended,  provides  for  two  classes  of 
bridges,  namely  : 

First  Such  bridges  as  are  constructed  across  a  stream 
which  forms  the  boundary  line  of  two  counties,  built  by  the 
mutual  agreement  and  concurrence  of  the  boards  of  commis- 
sioners of  the  two  counties. 

Second.  Such  bridges  as  are  constructed  across  streams 
constituting  the  boundary  line  between  two  counties,  built 
by  the  board  of  commissioners  of  one  county  only,  under 
such  rules  and  regulations  as  are  in  force  for  the  building  or 
repair  of  bridges  wholly  within  one  county. 

In  our  opinion  sections  2881  to  2884,  R.  S.  1881,  inclusive, 
have  no  application  to  bridges  of  the  second  class.  They  were 
enacted  with  reference  to  the  first  class  only,  as  at  the  time 
they  were  enacted  no  provision  existed  for  the  second  class. 

It  doubtless  often  occurs  that  it  is  of  great  importance  and 
convenience  to  one  county  to  bridge  a  stream  forming  the 
boundary  line  between  it  and  another  county,  while  such 
other  county  has  no  particular  interest  in  the  bridge.  Under 
the  construction  placed  upon  the  statute  prior  to  its  amend- 
ment, the  county  interested  had  no  power  to  act,  unless  the 
adjoining  county  would  join  in  its  erection,  and  pay  a  pro- 
portion of  the  expense.  We  think  it  was  the  intention  of 
the  General  Assembly,  when  it  passed  the  amendment  in 
question,  to  confer  on  counties  desiring  to  do  so  the  power 
to  construct  bridges  on  streams  forming  the  boundary  line 
between  them  and  other  counties  at  their  own  expense,  where 
the  adjoining  county  was  unwilling  to  join  in  the  construc- 
tion of  such  bridge.  A  bridge  thus  purchased,  or  constructed, 
belongs  to  the  county  purchasing,  or  constructing,  the  same, 
and  the  adjoining  county  has  no  interest  therein,  nor  any 
voice  in  its  management. 
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This  construction  harmonizes  the  statute  before  us  with 
our  general  system  of  jurisprudence,  and  does  no  injustice  to 
either  party.  It  leaves  counties  which  are  sufficiently  inter- 
ested in  the  construction  of  a  particular  bridge  to  warrant 
them  in  incurring  the  expense,  to  construct  bridges  across 
streams  forming  their  boundary  lines;  while  it  relieves 
counties  who  have  no  such  interest  from  the  burden  of  pay- 
ing for  the  construction  or  repair  of  bridges  in  which  they 
have  but  little,  if  any,  interest. 

In  our  opinion  Warren  county  is  not  liable  to  the  county 
of  Fountain  for  any  portion  of  the  money  paid  for  the  pur- 
cliase  of  the  bridge  named  in  the  first  paragraph  of  the  com- 
plaint, nor  is  it  liable  for  any  portion  of  the  money  paid  for 
the  erection  of  the  bridge  named  in  second  paragraph  of  the 
complaint. 

This  conclusion  is  not  in  conflict  with  the  Board,  etc.,  v. 
Tliompson,  106  Ind.  534,  as  the  only  question  there  involved, 
and  the  only  question  that  could  be  adjudicated,  related  to 
the  power  of  the  board  to  purchase  the  bridge  described  in 
the  complaint  in  that  case.  No  question  of  that  character  is 
involved  in  this  case. 

It  is  conceded  here,  as  we  understand  the  briefs,  that  the 
money  expended  for  the  repairs  named  in  the  third  paragraph 
of  the  complaint  was  ibr  repairs  made  on  the  bridge  described 
in  the  first  paragraph  of  the  complaint. 

As  we  have  seen,  Warren  county  has  no  interest  in  that 
bridge,  and  no  voice  in  its  management  or  use.  It  is  the 
property  of  Fountain  county,  and  is  governed  by  the  same 
rules  as  if  it  were  wholly  located  in  that  county.  Warren 
county  is  not  liable  for  any  repairs  made  upon  such  bridge 
by  the  county  of  Fountain. 

The  circuit  court  did  not,  in  our  opinion,  err  in  sustaining 
the  demurrer  to  each  paragraph  of  the  complaint  before  us. 

Judgment  affirmed. 

Filed  March  10, 1891 ;  petition  for  a  rehearing  overruled  May  16, 1891. 
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No.  14,632. 

133   542  McCOLLUM   ET   AL.  V.  UhL. 

133    6^ 

Il28    904 

li34  651  Drainage. — No  Notice. — CoUaleral  Attack. — An  order  made  establishing  a 

*^     ^  ditch  without  notice  to  those  interested  is  void  ;  but  if  only  part  have 

1 137   445,  been  notified,  ii  is  void  as  to  all  those  who  have  not  received  notice. 

Those  who  have  not  received  notice  may  attack  the  proceeding  col- 
laterally. 

Same. — CoUatercd  Attack  for  Want  of  Notice.— Heading. — The  person  who 
collaterally  attacks  an  order  establishing  a  ditch  and  the  assessments 
incident  thereto,  because  of  lack  of  notice,  must  aver  in  his  complaint, 
fully  and  specifically,  that  no  notice  wus  given. 

Same. — Notice. — Presumption  an  to  Givingj  arid  as  to  tJie  Order  Establishing  the 
DrtLtn. — In  a  collateral  attack  upon  an  order  establishing  a  ditch,  and 
making  an  assessment,  it  will  be  presumed  that  the  court  establishing 
the  ditch  found,  as  a  jurisdictional  fact,  that  a  notice  was  duly  given 
before  it  entered  the  order. 

Same. — Priority  of  Tajfand  Diick  Lien. — The  lien  of  the  State  for  taxes  is 
paramount  and  superior  to  the  lien  of  a  ditch  assessment. 

Same. — Redemption  from  Tax  Sale  by  Holder  of  Ditch  Lien, — The  holder  of 
a  ditch  lien  has  a  right  to  redeem  from  a  sale  of  the  land  for  taxes. 

Same. — Foreclosure  cf  Tax  Lien. — Parties  to  Ditch  Proceeding, — Party  Acquir- 
ing Ditch  Lien. — The  holder  of  a  tax  lien  seeking  to  foreclose  it  after  a 
ditch  is  established,  and  before  its  construction  islet,  should  make  par- 
ties to  his  petition  all  who  were  parties  to,  and  affected  by,  the  ditch 
proceedings ;  and  any  person  acquiring  the  ditch  lien,  or  any  part  of  it, 
by  reason  of  his  having  constructed  the  ditch,  after  the  commencement 
of  the  proceeding  to  foreclose  the  tax  lien,  will  not  be  bound  thereby, 
unless  the  parties  to  the  dit<;h  proceedings  are  made  parties  to  the  tax 
lien  foreclosure  proceedings. 

From  the  White  Circuit  Court. 

Robert  Gregory ^  for  appellants. 

E.  B.  Sellers  and  W,  E.  Uhl,  for  appellee. 

McBride^  J. — This  was  a  suit  by  appellee  against  appel* 
lant,  McCollum,  and  Robert  Breckinridge,  treasurer  of 
White  county,  to  enjoin  the  collection  of  a  ditch  assess- 
ment. 

The  facts,  as  alleged  in  the  complaint,  are  substantially 
as  follows : 
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On  the  5th  day  of  March,  1883,  the  then  treasurer  of  White 
county  sold  the  west  half  of  the  northwest  quarter  of  section 
twenty-nine  (29),  township  twenty-seven  (27)  north,  of  range 
three  (3)  west,  in  said  county,  for  taxes  which  had  been 
assessed  against  the  land  from  the  year  1874  to  1882,  in- 
chisive,  and  were  then  delinquent.  Martin  L.  Bundy  was  the 
purchaser,  paying  $126.81. 

The  land  was  not  redeemed,  and  on  the  10th  day  of 
August,  1885,  the  auditor  of  the  county  made  Bundy  a 
deed. 

On  the  1st  day  of  October,  1885,  Bundy  commenced  an 
action  in  the  White  Circuit  Court  to  quiet  his  title  to  the  land. 
In  this  he  failed,  and  the  court,  instead  of  quieting  his  title, 
foreclosed  his  lien  for  taxes,  and  the  land  was  sold  by  the 
sheriflf  on  the  20th  day  of  February,  1886,  under  the  de- 
cree of  foreclosure  thus  rendered,  for  $308,  appellee  being 
the  purchaser  and  receiving  a  sheriff's  deed.  He  claims 
title  under  this  deed. 

On  the  3d  day  of  December,  1878,  a  petition  was  filed  in 
the  auditor's  office  of  White  county  asking  the  establish- 
ment by  the  board  of  commissioners  of  said  county  of  a  ditch 
affecting  the  lands  in  controversy.  On  the  3d  day  of  March, 
1879,  said  board  appointed  viewers,  who  filed  their  report 
with  the  auditor  on  the  26th  day  of  April,  1879,  and  on  the 
6th  day  of  June,  1879,  said  board  ordered  that  said  ditch  be 
established.  The  viewers,  by  their  report,  set  apart  and  ap- 
portioned to  said  land,  together  with  the  east  half  of  the 
northeast  quarter  of  section  thirty  (30),  a  share  of  the  work 
of  constructing  said  ditch,  and  estimated  the  cost  of  the 
same  at  $261.62,  and  also  apportioned  to  said  two  tracts  to- 
gether $14.50  of  the  costs  and  expenses  of  establishing  the 
ditch.  On  the  23d  day  of  June,  1886,  the  auditor  of  the 
county  sold  the  contract  for  constructing  that  portion  of  the 
ditch  apportioned  to  said  two  tracts  of  land  to  appellant 
George  McCollum,  who  did  the  work,  and  received  from  the 
Vol.  128.— 20 
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auditor  a  certificate  showing  the  work  completed,  and  that 
there  was  due  to  him  $315  for  the  same. 

This  amount  the  auditor  charged  against  the  land  on  the 
tax  duplicate,  and  when  this  suit  was  commenced  the  county 
treasurer  was  taking  steps  to  collect  it  by  a  sale  of  the  land. 
The  prayer  of  the  complaint  asks  that  appellee's  title  be 
quieted  as  against  the  assessment,  and  that  the  treasurer  be 
enjoined  from  attempting  to  enforce  collection  by  sale  of  the 
land. 

Appellee  bases  his  contention  upon  two '  grounds.  He 
says: 

"  1.  The  owner  of  the  land  had  no  notice  of  the  ditch 
proceedings.  They  are  therefore  a  nullity  as  to  him,  and  the 
assessment  against  his  land  is  invalid,  and  constitutes  no 
lien.'' 

^'  2.  The  lien  of  the  State  for  taxes  is  paramount,  and  th4 
sale  and  deed  under  the  decree  foreclosing  the  tax  lien  oper- 
ated to  extinguish  the  lien  of  the  ditch  assessment,  even  if 
it  was  valid  in  the  first  instance." 

The  averments  of  the  complaint  relative  to  notice  of  the 
ditch  proceeding  are  as  follows : 

"And  the  plaintiff  says  that  the  then  owner  of  said  laud 
(as  shown  by  the  records  in  the  recorder's  oflBce  of  said 
county)  did  not  sign  said  petition,  nor  was  he  named  therein, 
and  that  said  auditor  never  gave  him  any  notice  of  the  pend- 
ency and  prayer  of  said  petition,  or  of  the  time  set  for  the 
hearing  thereof  by  posting,  publication  in  any  newspaper,  or 
otherwise.  And  said  auditor  did  not  at  anv  time  before  the 
hearing  of  said  petition  by  said  board,  and  the  establishment 
by  it  of  said  ditch,  post  or  publish  any  notice  in  any  news- 
paper of  the  pendency  and  prayer  of  said  petition,  and  the 
time  set  for  the  hearing  thereof  in  which  the  said  owner  of 
said  real  estate  was  named.  And  that  said  board  did  not 
find  or  adjudge  in  any  order  made  by  it  in  said  proceedings 
that  said  owner  of  said  lands  had  received  any  notice  what- 
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ever  of  the  pendency  of  said  petition,  nor  of  the  time  set  for 
the  hearing  of  the  same." 

It  is  also  averred  that  the  report  of  the  viewers  was  not 
recorded. 

The  statute  under  which  the  order  was  made  for  the  es» 
tablishment  of  the  ditch  in  question  required  the  auditor  to 
give  notice^  and  prescribed  that  the  notice  should  contain 
*'  the  names  of  the  owners  of  the  lands"  that  would  be  af- 
fected thereby.  1  R.  S.  1876,  p.  428,  sec.  2.  An  order  made 
without  notice  would  be  void.  If  notice  was  given  as  to 
some  but  not  as  to  all  the  owners  of  the  lands  affected,  those 
not  notified  would  not  be  bound  by  the  order  made,  and 
could  attack  it  collaterally,  Broaemer  v.  Kelsey,  106  Ind. 
504;  Davis  v.  Lake  Sliore,  etc.y  iJ.  W.  Co.,  114  Ind.  364. 

The  attack  in  this  case  upon  the  order  being  collateral,  it 
is  iucumbent  on* the  appellee  to  show  that  the  proceeding  is 
void,  and  relying  upon  want  of  notice  to  render  it  void  the 
averments  of  the  complaint  must  be  full  and  specifi6  that  no 
notice  was  given.  In  this  respect  the  complaint  is  fatiilly 
defective. 

The  averment  that  no  notice  was  given  to  the  then  owner 
of  the  land,  as  shown  by  the  records  in  the  recorder's  office, 
is  not  sufficient. 

The  statute  required  notice  to  the  owner  of  the  land, 
whether  he  was  shown  to  be  such  owner  by  the  records  in 
the  recorder's  office  or  not,  and  the  complaint  does  not  con- 
tain an  averment  that  notice  was  not  given  to  the  owner. 
This  qualified  negation  of  notice  is  not  sufficient.  The  at- 
tack here  made  upon  the  order  is  collateral.  Before  the 
board  of  commissioners  could  be  authorized  to  make  an  or- 
der establishing  the  ditch  the  law  required  the  giving  of 
notice.  The  giving  of  the  notice  was  jurisdictional,  and  the 
fact  of  such  notice  was  a  jurisdictional  fact  which,  in  the 
absence  of  express  averment  to  the  contrary,  will,  when  the 
order  is  attacked  collaterally,  be  presumed  to  have  been 
found  by  the  board  prior  to  making  the  order.     Board,  etc., 
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V.  Hally  70  Ind.  469;  Pendleton,  etc.,  T.  P.  Cb.  v.  Barnard, 
40  lud.  146 ;  EvansvilUy  ete.y  R.  B.  Co.  v.  Oity  of  Evansville, 
15  lud.  395 ;  Board,  etc,  v.  Markle,  46  Ind.  96 ;  Jackson  v. 
Smith,  120  Ind.  520. 

The  appellee  sought  to  meet  this  by  averring  that  '^  said 
board  did  not  find  or  adjudge^  in  any  order  made  by  it  in 
said  proceedings  that  said  owner  of  said  lands  had  received 
any  notice  whatever  of  the  pendency  of  said  petition,  nor 
of  the  time  set  for  hearing  of  the  same/'  but  it  will  be 
observed  that  this  averment  is  qualified,  as  is  the  averment 
relative  to  the  giving  of  notice.  The  "  said  owner  "  referred 
to  being  "  the  then  owner  as  shown  by  the  records  in  the 
recorder's  office."  This  averment  is  even  more  defective 
than  that  relative  to  the  giving  of  notice.  It  is  not  averred 
that  the  board  did  not  find  or  adjudge  that  notice  was  not 
given  to  the  owner  of  the  land,  but  that  they  did  not  find  or 
adjudge  that  notice  was  not  received  by  said  owner. 

With  reference  to  the  remaining  proposition,  appellee's 
premise  is  unquestionably  correct.  The  lien  of  the  State  for 
taxes  is  paramount  and  is  superior  to  the  lien  of  the  ditch 
assessment.  It  does  not  follow,  however,  that  because  ap- 
pellee has  acquired  the  paramount  and  superior  lien  upon 
the  land  appellant  may  not  also  have  a  valid  and  subsisting 
lien  thereon,  although  junior  and  subordinate.  The  order 
establishing  the  ditch  was  made  June  9th,  1879.  The  lien 
of  the  assessment  attached  at  that  time.  Appellee's  tax  Hen 
was  not  foreclosed  until  the  15th  dav  of  December,  1885. 
There  seems  to  have  been  no  eflfort  to  foreclose  the  tax  lien 
as  against  the  ditch  assessment.  Appellee  in  his  brief 
says  this  was  because  at  that  time  no  "  person  or  legal  entity 
of  any  kind  or  description  amenable  to  legal  process  had  ac- 
quired any  interest  in  or  lien  ac^ainst  the  land  by  virtue  of 
the  ditch  proceeding.''  It  is  not  material  why  there  was  no 
foreclosure  as  against  the  assessment.  It  is  enough  that 
there  was  none.     That  lien  still  exists  and  its  holder  is  en- 
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titled  to  enforce  it  subject  to  the  superior  rights  of  appellee 
under  his  paramount  lien. 

Such  rights  as  the  appellant  McCollum  has  must^  how- 
ever, be  worked  out  through  the  county  treasurer.  If  the 
owner  of  the  land  will  not  pay  the  assessment  it  is  the  duty 
of  the  treasurer  to  sell  the  land.  Of  course  the  purchaser 
will  takjB  it  subject  to  appellee's  claim,  and  must  redeem 
from  the  tax  foreclosure  sale  before  he  can  realize  any  ben- 
efit from  his  purchase,  but  this  we  think  he  has  equitably 
the  right  to  do. 

The  court  erred  in  overruling  appellants'  demurrer  to  the 
complaint.  This  renders  it  unnecessary  to  consider  the  other 
errors  assigned. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
proceed  in  accordance  with  this  opinion. 

Filed  April  1, 1891. 

On  Petition  for  a  Rehearing. 

McBride,  J. — Appellee's  counsel  have  filed  a  very  earn- 
est and  ingenious  brief  in  support  of  their  petition  for  a 
rehearing.     They  say  two  question  are  involved: 

1st.  Is  it  possible  to  extinguish  the  lien  of  a  ditch  assess- 
ment by  the  foreclosure  of  a  superior  tax  lien  ? 

2d.   Who  are  necessary  parties  to  a  suit  for  that  purpose? 

There  can  be  no  doubt  that  it  is  possible  to  extinguish  the 
lien  of  a  ditch  assessment  by  the  foreclosure  of  a  superior 
tax  lien.  No  such  question  confronts  *is  in  this  case,  for  the 
reason,  as  stated  in  the  original  opinion,  that  there  was  no 
attempt  to  foreclose  the  tax  lien  as  against  the  ditch  assess- 
ment. 

Counsel  now  say  :  ^'  Where  a  lien  such  as  a  ditch  assess- 
ment exists,  and  has  not  reached  the  period  of  vesting,  the 
eflfect  of  foreclosing  a  superior  lien  is  not  to  bar  an  equity 
of  redemption — none  exists — but  to  extinguish  the  Hen 
itself." 

The  error  in  appellee's  position  is,  that  he  assumes  that 
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there  can  be  a  valid  ditch  assessment  in  which  no  one  has  an 
interest  entitling  him  to  be  made  a  party  to  the  proceeding 
seeking  its  extinguishment,  and  that  it  is  possible,  by  a  de- 
cree of  court,  to  extinguish  the  lien  of  such  assessment  with- 
out having  before  the  court  any  of  the  parties  interested  in 
it.  The  complaint  shows  tlie  establishment,  by  order  of  the 
board  of  county  commissioners,  of  a  ditch  across  the  land  in 
question,  and  that  the  sum  of  $261.53  was  assessed  against 
it  as  the  proportion  properly  chargeable  thereon  for  the  con- 
struction of  the  ditch.  This  the  complaint  also  shows  was 
done  long  before  the  proceeding  was  commenced  to  foreclose 
the  tax  lien.  AH  who  were  beneficially  interested  in  the 
construction  of  the  ditch  were  interested  in  the  assessment 
thus  made  against  the  particular  land. 

A  ditch  established  by  order  of  the  board  of  county  com- 
missioners, for  the  drainage  of  wet  lands,  although  it  may 
pass  over  the  lands  of  many  men,  and  be  divided  into  mauy 
allotments  for  its  construction,  and  the  cost  of  construction 
may  be  apportioned  to  mauy  different  tracts,  yet  it  is  to  be 
considered  as  an  entirety,  and  the  several  allotments  and  as- 
sessments as  parts  of  an  entire  system.  For  instance,  sup- 
pose the  allotment  to  the  land  in  question  was  of  the  terminal 
section  of  the  ditch,  and  unless  it  was  constructed  there 
would  be  no  outlet,  could  it  be  said  that  the  owners  of  lands 
living  above  and  assessed  for  the  construction  of  the  ditch 
had  no  proprietary  interest  in  such  terminal  allotments? 

If  appellees  contention  is  right,  after  a  ditch  has  been  es- 
tablished a  section  may  be  cut  out  of  it,  or  the  outlet  de- 
stroyed by  the  foreclosure  of  a  tax  lien  upon  some  one  of  the 
tracts  of  land  through  which  it  is  laid,  in  a  proceeding  to 
which  none  of  those  interested  in  the  construction  of  the 
ditch  are  parties,  although,  as  to  the  remaining  tracts,  the 
owners  may  still  be  compelled  to  construct  their  allotments, 
or,  indeed,  may  have  already  done  so.  If  this  is  true,  there 
is  at  least  one  case  in  which  the  property  rights  of  a  citizen 
may  be  taken  from  him  without  due  process  of  law.     We 
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can  not  assent  to  such  doctrine.  In  our  opinion  the  pe- 
titionerSy  and  other  parties, to  the  proceeding,  assessed  for 
the  construction  of  the  ditch,  had  such  an  interest  in  the 
assessment  in  question  that  its  lien  could  not  be  extinguished 
by  the  foreclosure  of  the  paramount  lien  without  giving 
them  their  day  in  court. 

The  petition  for  a  rehearing  is  overruled. 

Filed  May  10, 1891. 


No.  14,965. 
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DB.AJTXAQE.—Appeal.^ParHes.— Judgment  for  Costs.— QMateral  Altaek.—TJn'        }^   j^j 
der  the  drainage  law  of  1875  (Acts  1875,  p.  97)  an  appeal  from  the  board        ^  sil 
of  county  commissioners  transfers  the  entire  cause  to  the  circuit  court        J^*  |11 
for  trial  de  novo^  and  all  the  persons  who  were  parties  to  the  cause  before^ 
such  board  are  parties  in  the  circuit  court,  and  are  bound  by  the  judg- 
ment for  costs  rendered,  and  they  can  not  attack  it  by  an  injunction  to 
restrain  its  collection.     Their  remedy  is  by  appeal. 

From  the  Cass  Circuit  Court. 

J.  W.  McGreevey  and  F.  Swigart,  for  appellants. 
J.  C.  Nelson  and  Q.  A.  Myers,  for  appellees. 

Olds,  C.  J; — In  1880  John  McKinney  filed  his  petition 
before  the  board  of  commissioners  of  Carroll  county  for  the 
construction  of  a  ditch  as  proposed  and  described  in  said 
petition.  Under  the  act  of  1875,  Acts  of  1875,  p.  97,  viewers 
were  appointed  and  reported  in  favor  of  the  ditch.  There- 
lifion  proper  notice  was  given,  and  the  8th  day  of  June,  1881, 
fixed  for  the  hearing  of  the  petition.  At  the  time  fixed  for 
the  hearing  Alexander  Hardy,  Thomas  Hardy  and  William 
Hardy  filed  a  remonstrance  against  the  construction  of  the 
proposed  ditch.  The  grounds  of  remonstrance  being,  in  sub- 
stance, as  follows : 
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First  That  it  was  identical  and  the  same  ditch  thereto- 
fore established  by  said  board  of  commissioners. 

Second.  That  there  is  now  constructed  on  11,194  feet  of 
the  proposed  line  a  ditch  in  full  operation  of  the  same  dimen- 
sions as  the  proposed  ditch. 

Third.  That  all  persons  mentioned  in  said  petition  as 
being  interested,  etc.,  have  heretofore,  by  order  of  the  board 
of  commissioners,  been  assessed,  and  most  of  them  have  paid 
for  the  construction  of  the  said  ditch  of  like  dimensions  on 
the  same  line. 

Fourth.  That  the  construction  of  said  ditch  will  not  be 
conducive  to  the  public  health,  convenience  and  welfare,  nor 
will  it  be  of  public  utility,  and  it  is  not  necessary. 

Fifth.  That  all  of  said  ditch,  except  about  80  rods  of  the 
upper  end  thereof,  has  heretofore  been  dug  and  fully  com- 
pleted in  accordance  with  the  specifications  of  said  pro- 
posed ditch ;  that  the  excavation  of  said  80  rods  will  drain 
a  valuable  pond  of  stoek  water  on  the  land  of  the  remon- 
strants, greatly  damaging  them  in  their  business  of  stock 
raising  in  which  they  are  engaged ;  that  said  remonstrants 
are  now  constructing  a  tile  ditch  to  another  part  of  their 
land  where  they  can  utilize  it  for  stock  water  and  wholly 
remove  it  from  the  land  of  said  petitioner ;  that  if  removed 
and  drained  by  said  proposed  ditch  it  will  damage  said  re- 
monstrants in  the  sum  of  $2,000,  and  that  the  construction 
of  said  80  rods  of  said  ditch  has  been  forever  enjoined  by  an 
order  of  the  Carroll  Circuit  Court  and  can  not  be  con- 
structed but  in  contempt  of  said  court,  which  order  is  of 
record,  in  full  force  and  unreversed. 

Sixth.  That  the  assessments  made  by  the  viewers,  f  1,- 
760.15,  as  the  costs  of  construction  is  false  and  fraudulent, 
in  this,  that  11,194  feet  of  the  same  is  now  constructed,  and 
will  cost  nothing  to  make  it,  and  that  the  construction  of 
the  remaining  80  rods  would  not  cost  more  than  (424. 85. 

Reviewers  were  appointed,  who  reported  against  the  re* 
monstrants  and  in  favor  of  the  ditch,  and  the  board  of  com* 
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missioners  ordered  said  ditch  established  and  constructed. 
This  order  was  made  at  the  September  term,  1881,  of  the 
board  of  commissioners,  and  the  remonstrants  immediately 
appealed  from  the  order  in  term  time  to  the  Carroll  Circuit 
Court.  A  change  of  venue  was  taken  to  the  White  Circuit 
Court,  and  from  there  to  the  Cass  Circuit  Court.  During 
the  pendency  of  the  proceedings  William  Hardy  died,  and 
his  widow  and  heirs  were  made  parties.  A  trial  was  had,  an 
appeal  taken  to  the  Supreme  Court,  and  the  judgment  re- 
versed. The  costs  accruing  subsequent  to  the  error  for  which 
a  reversal  was  ordered  were  taxed  against  the  losing  party, 
and  a  final  judgment  rendered  in  the  cause  establishing  the 
ditch,  and  the  remainder  of  the  costs  apportioned  among  the 
parties  benefited  by  the  construction  of  the  ditch.  The  rec- 
ord of  the  proceedings  in  said  cause  was  certified  back  to  the 
board  of  commissioners  of  said  Carroll  county,  and  the 
amount  properly  apportioned  charged  upon  the  tax  duplicate 
against  the  persons  adjudged  benefited  by  the  construction 
of  the  ditch,  including  the  appellants.  The  case  appealed  to 
this  court  is  reported  in  Hardy  y.  McKhiney^  107  Ind-.  364. 

These  appellants,  being  those  interested  except  the  peti- 
tioner and  remonstrants  in  the  former  suit,  bring  this  suit 
against  the  petitioner  and  i:emonstrants,  the  auditor  and 
treasurer  of  Carroll  county,  to  enjoin  the  collection  of  the 
costs  taxed  against  them. 

The  appeal  and  errors  assigned  present  the  question  as  to 
whether  or  not  all  of  the  parties  interested  in  the  ditch,  and 
who  were  before  the  commissioners'  court  in  the  original 
proceedings  were  before  the  circuit  court  on  appeal,  so  as  to 
be  bound  by  the  final  judgment  rendered  in  said  cause,  or 
whether  the  appeal  only  brought  before  the  circuit  court  the 
petitioner  and  the  remonstrants. 

In  the  decision  in  the  case  of  Hardy  v.  McKinney,  aupruy 
it  was  held  that  on  the  appeal  taken  in  the  case  the 
cause  was  in  the  circuit  court  for  trial  de  novo,  and  that  the 
court  or  jury  trying  the  case  succeeded  to  all  the  substantial 
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duties  of  the  viewers  and  reviewers,  and  that  the  finding  or 
verdict  should  be  sufficiently  specific  upon  every  question  in- 
volved to  authorize  a  judgment  finally  determining  all  the 
matters  in  controversy. 

Under  the  act  of  1875,  supra,  the  benefits  are  assessed 
and  a  portion  of  the  work  assigned  to  each  parcel  of  land  in 
proportion  to  the  benefits  received.  The  remonstrance  in 
this  case  affected  the  whole  ditch.  The  case  being  for  trial 
de  novo,  if  the  court  found  in  favor  of  the  remopscrants  on  the 
question  of  public  utility  it  would  terminate  the  case,  and 
defeat  the  construction  of  the  ditch.  All  of  the  parties  as- 
sessed for  its  construction  were  interested  in  the  result  of  the 
case  in  the  circuit  court.  The  circuit  court,  having  the  power 
of  the  viewers  and  reviewers,  had  the  right  to  adjust  and  fix 
the  assessments,  and  in  case  of  a  variance  of  the  assessments 
against  the  remonstrants,  or  an  assessment  of  damages  in 
their  favor,  a  readjustment  in  the  apportioning  and  assign- 
ment of  the  work  necessarily  followed. 

Our  conclusion  is  that  under  the  act  of  1875,  supra,  the 
appeal  transferred  the  entire  cause  to  the  circuit  court  for 
trial  de  novo,  and  all  the  persons  who  were  parties  to  the  cause 
before  the  board  of  commissioners  were  parties  in  the  circuit 
court,  and  were  bound  by  the  Judgment  rendered,  and  they 
can  not  attack  the  judgment  for  costs  in  this  collateral  way. 
If  the  judgment  was  erroneous  their  remedy  was  by  an  ap- 
peal in  the  original  case.  Wright  v.  Wilson,  95  Ind.  408 ; 
Meehan  v.  Wiles,  93  Ind.  52. 

Proper  notice  having  been  given  to  the  appellants  of  the 
pendency  of  the  proceedings  in  the  commissioners'  court, 
they  were  properly  before  the  court  on  appeal  taken  in  term 
time  in  the  cause.  They  were  in  the  circuit  court  without 
further  notice. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  15,  1891. 
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No.  15,052. 

Hewett  v.  Fenstamaker. 

Taxes. — Injunction. — Payment  of  Pari  Due, — Tender, — Pleading, — An  injunc- 
tion will  not  lie  to  prevent  the  collection  of  taxes,  a  portion  of  which 
are  legally  assessed,  without  an  allegation  in  the  complaint  that  the 
plaintiff  has  paid  so  much  of  the  assessment  as  is  lawfully  due;  or  that 
he  has  tendered  the  same  to  the  tax  collector,  and  that  he  keeps  the 
tender  good  by  bringing  the  money  into  court  foF  his  benefit. 

From  the  Henry  Circuit  Court. 

J.  M.  Morris,  for  appellant. 
J.  H.  Melletty  for  appellee. 

Miller,  J. — Tliis  was  an  action  to  enjoin  the  collection 
of  taxes. 

It  was  alleged  in  the  complaint  that  a  portion  of  the  taxes 
assessed  against  the  plaintiff  for  the  year  1888  were  illegal ; 
that  at  the  proper  time  the  plaintiff  tendered  to  the  defend- 
ant a  sum  of  money  beings  as  he  claimed,  the  full  amount 
lawfully  assessed  against  him,  and  demanded  from  the  de- 
fendant a  receipt  in  full  for  all  taxes  assessed  against  him 
then  due;  that  the  defendant  refused  to  give  him  a  receipt 
in  full  for  his  taxes,  but  demanded,  and  threatened  to  collect, 
the  fall  amount  of  taxes  assessed  against  him. 

It  nowhere  appears  in  the  complaint  that  the  plaintiff  paid 
the  taxes  which  he  admits  were  properly  and  lawfully  as- 
sessed against  him,  and  there  is  no  pretense  that  the  tender 
was  kept  good  by  bringing  the  money  into  court.  The  plain- 
tiff does  not  even  aver  a  willingness  or  readiness  to  pay  his 
lawful  taxes. 

An  injunction  will  not  lie  to  prevent  the  collection  of 
taxes,  a  portion  of  which  are  legally  assessed,  without  an 
allegation  in  the  complaint  that  the  complainant  has  paid  so 
much  of  the  assessment  as  was  lawfully  due ;  or  that  he  has 
tendered  the  same  to  the  tax  collector,  and  that  he  keeps  the 
tender  good  by  bringing  the  money  into  court  for  his  benefit. 
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Brown  v.  Herron,  59  Ind.  61 ;  Morrison  v.  Jacoby,  114  lud. 
84.  In  the  latter  case  the  reasonableness  of  the  rule  requir- 
ing the  complaint  to  show  that  the  tender  is  kept  good  by 
bringing  the  money  into  court,  is  so  fully  set  forth  that  a 
citation  of  other  authority  is  unnecessary. 

It  follows  that  the  court  did  not  err  in  sustaining  a  de- 
murrer to  the  complaint,  and  rendering  judgment  for  costs 
against  the  plaintiff,  who  is  the  appellant  here. 

Judgment  afi&rmed. 

Filed  May  21, 1891. 


No.  15,077. 

Reynolds  v.  Quick. 

Chattel  Mortoaoe. — Recording. — As  between  the  mortgagor  and  the 
mortgagee  or  the  latter's  assignee,  it  is  not  necessary  to  record  a  chattel 
mortgage.     As  between  them  it  is  valid  without  recording. 

Same. — Receiver, — If  a  petition  to  foreclose  a  chattel  mortgage  shows  that 
the  mortgagor  is  insolvent,  that  the  mortgaged  property  is  not  sufficient 
in  value  to  secure  the  debt,  and  that  there  is  danger  of  its  removal 
beyond  the  jurisdiction  of  the  court,  it  is  sufficient  to  authorize  the 
appointment  of  a  receiver  of  such  property. 

From  the  Warren  Circuit  Court. 

/.  M.  McCabe  and  E,  F.  McCabe,  for  appellant. 

McBride,  J. — This  is  an  appeal  from  an  order  appointing 
a  receiver  for  mortgaged  chattels. 

The  suit  was  brought  by  the  assignee  of  the  mortgage, 
and  of  the  notes  secured  thereby,  against  the  mortgagor  to 
collect  the  sum  due  on  the  notes  and  to  foreclose  the  mort- 
gage. There  is  no  other  defendant,  and  the  notes  are  overdue. 
The  appellant  urges  that  as  the  complaint  does  not  show 
that  the  mortgage  was  recorded  within  ten  days  it  is  void, 
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aud  that,  as  a  consequence^  the  assignee  acquired  no  interest 
or  right  in  the  mortgaged  property  entitling  him  to  a  re- 
ceiver. 

So  far  as  the  parties  to  a  chattel  mortgage  are  concerned, 
recording  is  not  necessary  to  its  validity.  The  statute  pro- 
vides only,  that  if  not  recorded  it  shall  not  be  valid  as 
against  any  other  person  than  the  parties  thereto.  The 
mortgagor  can  take  no  advantage  of  a  failure  to  record  it. 
Section  4913,  R.  S.  1881 ;  McTaggart  v.  Rose,  14  Ind.  230. 

The  appellant  also  insists  that  sufficient  reasons  are  not 
shown  in  the  petition  to  authorize  the  appointment  of  a  re- 
ceiver. The  petition  shows  the  insolvency  of  the  debtor; 
that  the  mortgaged  property  is  not  sufficient  in  value  to  se- 
cure the  debt,  and  that  there  is  danger  of  its  removal  be- 
yond the  jurisdiction  of  the  court.     This  is  sufficient.     ^ 

The  court  did  not  err  in  appointing  the  receiver. 

Judgment  affirmed,  with  costs. 

Filed  May  21, 1891. 
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,128    317 
DivoECE.— C^iody  of  Child.— Status  Fixed  by  Deeree.—How  Status  May  be      i??_i?5 
Changed. — The  decree  in  a  divorce  suit  awarding  the  custody  of  a  child 
to  one  of  the  parties,  fixes  the  status  of  the  child  as  hetween  the  parties 
until  modified  or  set  aside  for  cause  shown  by  some  subsequent,  or  sup- 
plemental, proceeding  in  the  same  cause. 

From  the  Warren  Circuit  Court. 

W,  P.  Rhodes,  for  appellant. 
E.  Stansbury,  for  appellee. 

Coffey,  J. — This  was   an  application   by  the   appellee 
against  the  appellant,  made  to  the  judge  of  the  Warren  Cir- 
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cuit  Court,  for  a  writ  of  habeas  corpus  to  obtain  the  posses- 
sion of  a  child. 

*  The  petition  in  the  cause  alleges  that  the  appellee  obtained 
a  divorce  from  the  appellant  in  the  Warren  Circuit  Court 
in  the  year  1888  ;  that  in  said  cause  the  court  decreed  the 
custody  of  the  child  in  controversy,  wUich  is  the  child  of  the 
parties  to  this  suit,  to  the  appellee ;  that  the  appellee  placed 
said  child  in  the  care  of  his  sister,  from  whom  the  appellant 
took  it  without  the  knowledge  or  consent  of  the  appellee, 
and  without  the  knowledge  or  consent  of  the  sister,  and  that 
she  had  for  some  months  secreted  and  kept  the  child  from 
the  custody  of  the  appellee. 

The  appellee  filed  a  return,  in  which  she  sought  to  justify 
her  possession  of  the  child,  on  the  ground  that  it  was  to  its 
interest  to  remain  in  her  custody. 

The  court  sustained  exceptions  to  this  return,  holding  that 
the  decree  in  the  divorce  suit  awarding  the  custody  of  the 
child  to  the  appellee  was  conclusive  between  the  parties,  and 
settled  the  right  of  the  appellee  to  such  custody. 

The  only  question  presented  for  our  consideration  relates 
to  the  propriety  of  this  holding. 

Whatever  may  be  the  rule  elsewhere,  the  question  here 
presented  is  not  an  open  one  in  this  State.  Williams  v.  Ifa7/- 
iavis,  13  Ind.  523;  Baily  v.  Schrada-,  34  Ind.  260;  Sulli- 
van  V.  Learnedf  49  Ind.  252 ;  Joab  v.  Sheets,  99  Ind.  328. 

It  is  settled  by  these  cases  that  a  decree  of  the  kind  under 
consideration  fixes  the  status  of  the  child  as  between  its  pa- 
rents, and  is  conclusive  between  the  parties  until  modified  or 
set  aside  for  cause  shown  by  some  subsequent,  or  supple- 
mental, proceeding  in  the  same  cause. 

There  was  no  error  in  the  ruling  of  the  court  below. 

Judgment  affirmed. 

Filed  May  22,  1891. 
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No.  15,053. 

Parker  v.  Culbertson. 

Abatement. — Plea  of, — Purchase  Price  of  Real  Estate, — Action  to  Reeooer. — 
Inwfficieney  of  Plea- — In  an  action  to  recover  the  agreed  purchase  price 
of  a  tract  of  land  conveyed  by  the  plaintiff  to  the  defendant,  a  plea  in 
abatement  is  bad,  which  alleges  that  at  the  time  the  plaintiff  conveyed 
the  real  estate. to  the  defendant  she  had  no  legal  title  to  the  same,  but 
that  the  legal  title  was  in  another,  and  that  an  action  was  pending 
against  the  defendant  upon  his  warranty,  he  having  conveyed  the  land, 
but  which  does  not  show  that  either  the  defendant  or  his  grantees  have 
been  disturbed  or  interrupted  in  tl^eir  possession. 

From  the  Hendricks  Circuit  Court. 

T.  J.  Cofer  and  O.  C.  Hadley^  for  appellant. 
L.  M.  Campbell,  for  appellee. 

Olds,  C.  J. — This  is  an  action  by  the  appellee  against  the 
appellant  to  recover  the  purchase-money  for  a  40  acre  tract 
of  land  in  Hendricks  county^  Indiana^  and  for  an  80  acre 
tract  in  the  State  of  Illinois. 

The  complaint  is  in  four  paragraphs.  The  first  paragraph 
alleges  a  sale  and  conveyance  of  the  40  acres  by  the  appellee 
to  the  appellant  and  an  agreement  to  pay  $1,200  for  the 
same ;  that  he  has  wholly  failed  to  pay  the  same ;  that  ap* 
pellee  at  and  before  the  execution  of  the  conveyance  was, 
and  ever  since  has  been  and  now  is  a  married  woman. 

The  appellant  files  what  is  termed  a  plea  in  abatement  to 
this  first  paragraph,  to  which  a  demurrer  was  sustained,  and 
this  ruling  is  the  only  error  discussed. 

We  do  not  deem  it  necessary  to  set  out  this  answer,  or 
plea  in  abatement,  as  it  is  termed.  It  alleges  no  facts  mak- 
ing it  good  on  the  theory  of  a  plea  in  abatement.  It  alleges 
that  at  the  time  the  appellee  conveyed  the  real  estate  to  the 
appellant  she  had  no  legal  title  to  the  same ;  tliat  the  legal 
title  was  in  one  Kenney,  and  any  possession  taken  or 
held  by  the  appellee  or  the  appellant,  or  his  grantors,  was 
fraudulent;  that  appellant    sold   and    conveyed    the   land 


320  SUPREME  COURT  OF  INDIANA, 


Brighton  et  ai,  v.  White. 


by  warranty  deed  to  one  Riggins^  and  Riggins  sold  and 
conveyed  by  warranty  deed  to  one  Hadley^  and  Kenney  sold 
and  conveyed  his  legal  title  to  one  Downard^  and  after  this 
action  was  commenced  Downard  brought  suit  against  Hadley 
for  possession,  in  which  action  there  was  judgment  in  favor 
of  Hadley ;  that  Riggins  defended  said  suit  in  the  name  of 
Hadley^  and  had  now  brought  suit,  which  was  pending  in 
the  circuit  court,  against  the  appellant  upon  his  warranty, 
claiming  $1,000  damages  on  account  of  the  failure  of  title, 
and  money  expended  in  defending  the  suit  prosecuted  by 
Downard.  Prayer  that  the  action  abate  until  the  final  de- 
termination of  the  suit  instituted  by  Riggins. 

The  facts  alleged  do  not  show  that  either  the  appellant  or 
his  grantees  have  been  disturbed  or  interrupted  in  their 
title  or  possession.  It  alleges  that  one  Kenney  has  the 
paramount  title,  but  it  also  shows  that  in  the  contest  and 
adjudication  between  Downard  and  Hadley,  Downard  hold- 
ing under  a  title  from  Kenney,  and  Hadley  under  a  title  from 
the  appellee,  Hadley  succeeded. 

This  answer  does  not  allege  facts  constituting  a  good  plea 
in  abatement  and  there  was  no  error  in  sustaining  a  demurrer 
to  it. 

Judgment  affirmed,  with  costs. 

Filed  May  22, 1891. 


No.  15,130. 

idi57 1^1  Brighton  et  al.  v.  White. 

128    300 

ira  llS  Baitkb  and  Bankino. — Bank  of  Discount  and  Deposit. — Resumpiion  as  to, 
163  908  — As  we  have  only  one  general  statute  providing  for  the  organization 
of  banks  of  discount  and  deposit,  the  presumption  is,  that  a  bank  of  dis- 
count and  deposit  was  organized  under  that  statute.  The  presumption 
is  a  rebuttable  one,  but  such  a  presumption  makes  a  prima  facie  case. 
Same. — Transfers  by  Insolvent  Bank, — Nullity  of. — Preferefnce  of  Oreditors. — As- 
signments or  transfers  of  evidences  of  indebtedness  by  an  insolvent 
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bank,  with  a  view  to  preferring  one  creditor  to  another,  are  utterly  null 
and  void.  Section  2697|  R.  S.  1881.  A  creditor  taking  an  assignment 
in  violation  of  tlie  terms  of  the  statute  gets  no  shadow  of  title.  Blair 
v.  Banna,  87  Ind.  298,  distinguished. 
Equity. — Lien  upon  Real  Estate, — ForedimLTe  of. — Equity  Jw^isdiction. — Haw 
Determined. — Where  a  lien  upon  real  estate  is  to  be  foreclosed,  the  equity 
power  of  the  court  is  called  into  exercise,  and  the  entire  issue  is  for 
trial  by  the  court.  Where  a  specific  decree  is  required  there  is  an  ex- 
ercise of  equity  jurisdiction,  and  as  the  main  feature  of  the  case  is 
equitable,  it  controls  the  incidents. 

m 

From  the  Clay  Circuit  Court. 

S,  W.  Curtis,  for  appellants. 

E.  8.  Holliday  and  G,  A.  Byrd,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  is  founded  upon  a 
note  and  mortgage  executed  by  Alexander  Brighton  and 
Catherine  Brighton  to  the  Commercial  Bank  of  Brazil,  In- 
diana, and  by  the  bank  assigned  to  the  appellee.  The  ap- 
pellants, Croasdale,  Jones  and  Sowers,  were  made  defendants 
to  answer  as  to  their  interest  in  the  mortgaged  premises. 

The  answers  of  the  appellants  are  substantially  the  same 
upon  the  material  point  involved,  although  they  severed  in 
their  defeinces  so  that  a  synopsis  of  one  answer  will  sufficiently 
exhibit  the  question  which  controls  this  phase  of  the  case. 
The  answers  allege  that  the  note  and  mortgage  were  exe- 
cuted to  the  Commercial  Bank  of  Brazil,  Indiana ;  that  it 
was  a  bank  ^^  of  deposit  and  discount,  organized  under  the 
laws  of  the  State  of  Indiana;"  that  the  note  and  mortgage 
were  assigned  to  the  plaintiff  after  it  was  known  that  the 
bank  was  insolvent;  that  the  insolvency  of  the  bank  was 
known  to  its  officers  and  to  the  plaintiff;  that  the  plaintiff 
was  a  creditor  of  the  bank,  and  the  note  and  mortgage  were 
assigned  to  him  as  collateral  security  and  for  the  purpose  of 
giving  him  a  fraudulent  and  secret  preference  over  other 
creditors. 

The  right  of  the  appellee  to  maintain  the  suit  depends 
upon  his  title  to  the  instruments  upon  which  his  cause  of 
Vol.  128.— 21 
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action  is  founded.  It  is  quite  clear  that  a  plaintiff  can  not 
maintain  a  suit  upon  an  instrument  to  which  a  positive  stat^ 
ute  forbids  him  from  acquiring  title.  It  is  not  legally  pos- 
sible for  a  plaintiff  to  acquire  title  where  a  positive  statute 
declares  that  a  transfer  shall  be  utterly  void.  If,  therefore^ 
it  be  true  that  there  is  a  statute  declaring  a  transfer  to  a 
creditor  by  an  insolvent  bank  to  be  utterly  void,  one  to 
whom  the  transfer  is  made  can  not  acquire  a  title.  This  must 
certainly  be  so  where,  as  here,  he  accepts  the  transfer  for  the 
purpose  of  securing  a  preference  and  with  knowledge  of  the 
bank's  insolvency. 

Our  statute  declares  that  assignments  or  transfers  of  evi- 
dences of  indebtedness  by  an  insolvent  bank  ^'  with  a  view 
to  the  preference  of  one  creditor  to  another — shall  be  utterly 
null  and  void."  Section  2697,  R.  S.  1881.  The  statute  i& 
strong  and  its  object  plain.  It  means  that  there  shall  be  no 
preference  of  creditors,  and  that  all  transfers  for  the  pur- 
pose of  creating  a  preference  shall  be  absolutely  ineffective. 
No  title  can«pass.  A  creditor  taking  an  assignment  in  vio- 
lation of  the  terms  of  the  statute  gets  no  shadow  of  title. 
The  statute  operates  upon  the  creditor  as  well  as  upon  the 
bank ;  it  fetters  both,  the  one  can  not  transfer  nor  the  other 
accept. 

If  the  bank  through  which  the  appellee  claims  as  an  as- 
signee is  within  the  statute,  there  was  no  valid  assignment, 
for  it  is  inconceivable  that  the  appellee  could  obtain  what  his 
assignor  could  not  transfer.  If  he  could  not  obtain  title,  he 
can  not  maintain  an  action,  so  that  the  inquiry  is  narrowed 
to  this :  Do  the  answers  show  that  the  bank  is  one  upon 
which  the  statute  operates?  In  our  opinion  the  answers 
show,  prima  facie,  at  least,  that  it  is  such  a  bank,  for  they 
aver  that  it  is  a  bank  "  of  discount  and  deposit,"  organized 
under  the  laws  of  Indiana. 

As  we  have  only  one  general  statute  providing  for  the  or- 
ganization of  banks  of  discount  and  deposit,  the  presump- 
tion is  that  the  bank,  as  it  was  one  of  discount  and  deposit, 
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was  organized  under  that  statute.  It  is  declared  in  analogous 
cases  that  the  presumption  is,  that  corporations  are  organ- 
ized under  the  general  statute,  and  there  is  no  reason  why 
that  presumption  should  not  rule  here.  The  presumption  is, 
it  is  true,  a  rebuttable  one,  but  such  a  presumption  makes  a 
pj'ivia  facie  case.  Louisville,  etc.,  R.  W.  Co.  v.  Thompson,  107 
lud.  442,  and  authorities  cited.  The  answers  make  such  a 
case  as  required  a  reply,  for  if  the  bank  was  not  organized 
under  the  general  law  it  was  incumbent  upon  the  appellee  to 
make  that  fact  appear.  He  has,  unquestionably,*  a  right  to 
do  this  if  he  can,  but  he  can  not  without  an  affirmative  re- 
ply escape  the  effect  of  the  allegations  of  the  answers. 

The  trial  court  erred  in  sustaining  the  demurrers  to  the 
answers. 

The  case  ot  Blair  v.  Hanna,  87  Ind.  298,*  is  not  in  point. 
In  that  case  a  creditor  was  seeking  to  set  aside  a  fraudulent 
conveyance,  and  it  was  held  that  he  could  not  maintain  the 
suit,  because  the  right  to  sue  was  in  the  assignee  in  bank- 
ruptcy, while  here  the  plaintiff  is  attempting  to  recover  upon 
evidences  of  indebtedness,  which  a  positive  statute  forbade 
the  assignor  from  transferring.  Here  the  question  is  as  to 
the  title  to  the  instruments  upon  which  the  cause  of  action 
rests,  and  if  the  plaintiff  has  no  title  to  the  cause  of  action 
he  can  not  invoke  judicial  assistance. 

The  trial  court  did  not  err  in  refusing  the  demand  of  the 

appellants  for  a  jury  trial.     It  is  settled  that  where  a  lien 

upon  real  estate  is  to  be  foreclosed,  the  equity  power  of  the 

court  is  called  into  exercise,  and  the  entire  issue  is  for  trial 

by  the  court.     Carmichael  v.  Adams,  91  Ind.  526  ;    Kimble 

Seal,  92  Ind.  276;    Rogers  v.  Union,  etc,,  Co.,  Ill  Ind.  343 

(346) ;  Field  v.  Holzman,  93  Ind.  205 ;  Qxiarl  v.  Abbett,  102 

Ind.  233  (239) ;  Broxon  v.  Russell  &  Co.,  105  Ind.  46,  and 

cases  cited,  p.  55;  Albrecht  v.  C.  C  Foster  Lumber  Co.,  126 

Ind.  318;  He  parte  Sweeney,  126  Ind.  583. 

It  is  not  meant,  of  course,  that  the  necessity  for  applying 

general  principles  of  equity  requires  that  the  case  be  treated 
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as  one  for  the  chancellor^  but  it  is  meant  that  where  the  re- 
lief that  must  be  awarded  is  essentially  equitable,  the  case  is 
one  for  the  court.  The  distinction  between  the  two  classes 
of  cases  is,  as  a  general  rule,  to  be  determined  by  ascertain- 
ing whether  the  decree  is  one  operating  specifically,  as,  for 
instance,  in  the  foreclosure  of  liens,  or  one  operating  gen- 
erally, as,  for  instance,  in  an  ordinary  money  judgment.  The 
maxim  is  that  "  Equity  acts  specificallyV  and  where  a  spe- 
cific decree  is  required  there  is  an  exercise  of  equity  jurisdic- 
tion, and,  necessarily,  the  main  feature  of  the  case  is  equit- 
able, and  as  such  controls  the  incidents.  Parker  v.  Indian- 
apolis NaVl  Bank,  1 26  Ind.  595  ;  City  of  Hammond  v.  New 
York,  etc,  R.  W.  Co.,  126  Ind.  597. 
Judgment  reversed. 

Coffey,  J.,  did  not  take  part  in  the  decision  of  this  case. 

FUed  May  21, 1891. 
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Chattel  Mortgaoe. — Fraud  in  Making  Sale, — LUdnlUy  of  Mortgagor  for 
^alue  of  Properly. — Release  of  Sureties, — If  the  mortgagee  of  a  chattel 
mortgage  sell  the  property  mortgaged  under  a  power  authorizing  the 
sale,  becoming  the  purchaser  of  it  himself  at  an  amount  far  below  the 
value  of  the  mortgaged  property,  but  fails  to  give  the  requisite  notice 
of  the  sale,  and  by  misstatements  and  falsehoods  prevents  a  fair  com- 
petition at  such  sale,  thereby  being  able  to  secure  it  at  a  price  far  below 
its  value,  the  sale  is  merely  a  colorable  one,  wholly  insufficient  to  bar 
the  mortgagor's  equity  of  redemption.  The  mortgagee  will  be  held  to 
account  to  the  mortgagor  or  his  sureties  for  the  fair  value  of  such  prop- 
erty at  the  time  of  its  appropriation ;  and  if  its  value  exceeded  the 
debt,  the  debt  is  paid  and  the  sureties  released. 

Principal  and  Sdrety. —  Waste  of  Collateral.  Seeureties. — Release  of  Surety. 
— If  the  payee  of  a  debt  hold  any  securities  or  collaterals  to  secure  the 
payment  of  the  debt,  the  surety  has  the  right  to  insist  upon  their  ap- 
plication to  the  payment  of  the  debt ;  and  if  he  waste  them,  the  saiety, 
to  the  extent  of  their  value,  is  released. 
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Fraudulent  Convbyance. — Pt-ior  Contract — Consideration  Tjove  and  Af- 
fection,— Conveyance  After  Debt  Created. — A  conv^ance  of  real  estate,  in 
pursuance  of  a  previously  made  contract,  for  natural  love  and  affection, 
executed  without  a  fraudulent  intent  after  a  debt  is  created,  and  which 
debt  the  debtor  supposes  is  adequately  secured  by  mortgage,  is  valid. 

Deed. — Parol  Evidence  to  Show  Consideration. — Where  the  consideration  of 
a  deed  is  stated  in  general  terms,  as  for  love  and  affection,  the  true  con- 
sideration may  be  shown  by  parol  evidence  in  an  action  to  set  aside  the 
conveyance  as  fraudulent. 

From  the  Greene  Circuit  Court. 

H,  G.  Shaw,  A.  G.  Gavins ,  E.  H.  Gavins  and  W,  L,  Gav- 
ins,  for  appellant. 

W,  M.  Moffett  and  C.  E,  Davis,  for  appellees^ 

Miller,  J. — This  was  an  action  on  notes,  and  to  set  aside 
conveyances  of  real  estate  alleged  to  have  been  executed  in 
fraud  of  creditors. 

The  cause  was  tried  by  the  court,  and  resulted  in  a  find- 
ing and  judgment  for  the  plaintiff  on  the  notes,  and  for  the 
defendants  on  that  portion  of  the  complaint  asking  to  have 
the  deeds  set  aside  as  fraudulent. 

The  complaint  discloses  the  fact  that  on  the  25th  day  of 
August,  1884,  the  appellees,  Charles  T.  A.  Burch  and  Fuel 
Burch,  Jr.,  as  principals,  and  the  defendants  Leonard  G. 
Sparks  and  Fuel  Burch,  Sr.,  as  sureties,  Bxecuted  to  the  ap- 
pellant three  several  promissory  notes  aggregating  the  sum 
of  $1,700,  as  purchase-money  for  a  certain  engine  and  thresher 
sold  to  the  principals  in  the  notes;  that  on  the  10th  day  of 
November,  1886,  Fuel  Burch,  Sr.,  conveyed  his  real  estate 
to  the  defendants,  Elizabeth*  Burch,  Chrystyan  Burch,  and 
John  S.  Burch,  for  the  consideration  of  love  and  affection, 
with  intent  to  cheat  and  defraud  his  creditors,  and  for  no  ac- 
tual valuable  consideration  whatever ;  that  on  the  7th  day 
of  March,  1887,  said  Leonard  G.  Sparks  conveyed  his  real 
estate  to  the  defendant,  Nancy  Sparks,  in  fraud  of  his  cred- 
itors, for  a  colorable  consideration  of  $800,  but  for  no  actoal 
consideration  whatever. 
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The  defendant^  Elizabeth  Burch^  died^  and^  as  to  her,  the 
action  abated. 

The  defendants  united  in  a  general  denial. 

Charles  T.  A.  Burch,  Fuel  Burch,  Sr.,  and  Leonard  G. 
Sparks  answered  by  way  of  set-off. 

Fuel  Burch,  Sr.,  and  Leonard  G.  Sparks  answered  jointly 
to  so  much  of  the  complaint  as  asked  a  personal  judgment 
against  them  as  makers  of  the  notes,  in  substance,  as  fol- 
lows: 

That  they  signed  the  notes  as  sureties,  and  not  other- 
wise, for  Charles  T.  A.  Burch  and  Fuel  Burch ;  that  at  the 
time  the  notes  were  executed  their  principals  secured  their 
payment  by  executing  a  mortgage  on  a  certain  steam  en- 
gine and  separator  of  the  value  of  $1,700  at  the  time,  and 
of  the  value  of  $1,500  when  the  notes  became  due;  that  at 
the  maturity  of  the  notes  the  plaintiff  took  possession  of  the 
mortgaged  property,  but  failed  to  foreclose  the  mortgage, 
and  failed  and  neglected  to  sell  the  property  to  the  best  ad- 
vantage, and  made  no  effort  to  realize  anything  like  the 
value  of  the  property,  which,  it  is  charged,  was  at  the  time 
of  much  greater  value  than  the  amount  due  on  the  notes; 
that  the  plaintiff,  fraudulently  and  with  intent  to  sacrifice 
the  property,  and  get  possession  and  title  to  the  same  for  a 
merely  nominal  sum,  made  and  held  a  pretended  sale  thereof 
under  the  mortgage,  but  gave  no  notice  of  the  sale  in  any 
manner,  and  falsely  and  fraudulently  represented  to  certain 
citizens  of  the  county  who  had  heard  of  the  sale,  and  ex- 
pected to  become  bidders  on  the  property,  that  it  was  of  the 
value  of  $700  and  no  more,  ana  that  the  plaintiff  expected 
to  bid  that  amount  for  the  property ;  that,  by  their  repre- 
sentations, expectant  bidders  were  prevented  from  attending 
the  sale  and  bidding  on  the  property ;  that  at  the  sale  the 
plaintiff  was  the  only  bidder  and  purchased  the  property  at 
the  nominal  sum  of  $150;  that  by  such  fraudulent  conduct 
they  destroyed  the  defendants'  rights  of  subrogation  under 
the  mortgage,  and   lost   its  value  to  them  as  an  indemnity. 
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Wherefore  they  claim  that  they  are  released  from  liability 
on  the  notes. 

A  demurrer  was  overruled  to  this  paragraph  of  answer, 
and  this  is  assigned  as  error. 

The  mortgage  referred  to  is  not  exhibited  with  the  answer, 
and  we  are  not  informed  what  provisions,  if  any,  were  made 
for  the  sale  of  the  property  upon  condition  broken. 

Assuming,  as  against  the  pleader,  that  the  mortgage  au- 
thorized the  sale  of  the  property  at  private  or  public  sale, 
and  the  application  of  the  proceeds  upon  the  mortgage  debt, 
we  could  not  sustain  the  sale  under  the  circumstances  dis- 
closed in  this  pleading;  coupling  the  grossly  inadequate 
sum  realized  at  the  sale,  with  the  want  of  notice,  and  the 
affirmative  acts  charged  against  the  plaintiff  of  preventing 
competition  at  the  sale,  we  can  come  to  no  other  conclusion 
than  that  the  sale  was  a  merely  colorable  one,  wholly  insuffi- 
cient to  bar  the  mortgagors' equity  of  redemption. 

In  the  case  of  Lee  v.  Fox,  113  Ind.  98,  which  was  a  case 
where  the  sale  was  under  a  power  contained  in  the  mortgage, 
the  court  says :  "  The  most  that  could  be  held  in  case  the 
mortgagee  became  a  purchaser  at  his  own  sale,  made  under  a 
power,  would  be  to  cast  upon  him  the  burden  of  showing 
that  the  sale  was  fairly  and  openly  made,  in  strict  compli- 
ance with  the  power,  and  that  the  price  paid  was  not  so 
clearly  and  grossly  disproportioned  to  the  value  of  the  prop- 
erty as  to  raise  a  presumption  of  fraud  or  bad  faith."  In 
the  same  case  the  court  cites,  with  approval,  from  the  case  of 
Davenport  v.  McGhesney,  86  N.  Y.  242,  a  statement  to  the 
effect  that  where  the  sale  was  invalid,  the  mortgagor  might 
disregard  the  sale  and  proceed  for  the  value  of  the  property 
over  and  above  the  debt  and  interest.  The  court  also  held 
that  if  the  price  paid 'at  the  sale  was  grossly  inadequate,  and 
the  sale  a  merely  colorable  one,  the  mortgagee  could  be  held 
to  account  for  its  fair  value  at  the  time  of  its  appropriation. 
In  this  case  the  value  of  the  property  at  the  time  of  its  ap- 
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propriation  is  charged  to  be  greater  than  the  amount  of  the 
debt  at  that  time. 

The  sureties^  while -not  parties  to  the  mortgage,  were  in- 
terested in  the  debt  thereby  secured^  and  had  a  right  to  ex* 
pect  and  insist  upon  the  utmost  good  faith  in  the  dealings 
between  the  creditor  and  the  principals  in  the  notes ;  they 
also  had  the  right  to  insist  that  the  creditor  should  not  waste 
or  unlawfully  appropriate  to  his  own  use  any  securities  or 
collaterals  held  by  him  to  secure  the  payment  of  the  debt,  and 
in  case  of  a  disregard  of  this  duty  by  the  creditor,  the  surety 
is  discharged  to  the  extent  of  the  value  of  the  securities  so 
wasted  or  appropriated.  Brandt  Suretyship,  sections  261, 
384  ;  Sterne  v.  McICinnei/,  79  Ind.  578 ;  Sterne  v.  Baiik  of 
VincenneSy  79  Ind.  649;  Crimv,  Fleming^  101  Ind.  154; 
Mooi'man  v.  Hudson,  125  Ind.  504. 

The  court  did  not  err  in  overruling  the  demurrer  to  this 
paragraph  of  answer. 

Objection  is  also  made  to  the  overruling  of  a  demurrer  to 
the  separate  answer  of  John  S.  Burch  and  Chrystyan  Burch. 

This  answer  is  to  so  much  of  the  complaint  as  seeks  to  set 
aside  the  conveyances  to  them  as  in  fraud  of  creditors.  The 
substance  of  this  answer  is  that  in  the  year  1880,  before  the 
execution  of  the  notes  in  suit,  and  at  a  time  when  he  \vas  not 
in  debt,  Fuel  Burch,  Sr.,  entered  into  a  verbal  agreement  with 
the  defendants  John  S.  Burch,  and  Fuel  Burch,  Jr.,  who  is 
the  husband  of  Chrystyan  Burch,  whereby  in  consideration 
of  the  support  of  the  grantor  and  his  wife,  the  real  estate  de- 
scribed in  the  complaint  should  be  conveyed  to  them;  that 
afterwards  it  was  agreed  that  the  portion  of  the  land  to  be 
conveyed  to  Fuel  Burch,  Jr.,  should  be  conveyed  to  Chrys- 
tyan,  his  wife ;  that,  in  pursuance  of  this  agreement,  John 
S.  Burch  and  Fuel  Burch,  Jr.,  at  onoe  began  to,  and  ever 
since  had  continued  to  perform  their  part  of  the  contract  by 
supporting  the  grantor,  in  accordance  with  the  terms  of  the 
contract ;  that  in  the  year  1880  a  written  contract  was  drawn 
expressing  this  agreement,  but  not  being  in  a  satisfactory 
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form  was  never  delivered;  that  the  couveyance  mentioned 
was  executed  in  pursuance  of  this  agreement,  without  any 
fraudulent  intent^  and  at  a  time  when  the  defendants  sup- 
posed that  the  notes  mentioned  in  the  complaint  were  amply 
secured  by  a  chattel  mortgage  on  the  engine  and  separator, 
in  purchase  of  which  they  were  executed. 

This  answer  avers  that  there  was  a  valid  consideration  for 
the  conveyance,  that  it  was  made  in  accordance  with  an 
agreement  made  long  prior  to  ^he  creation  of  the  debt  men- 
tioned in  the  complaint^  which  agreement  had  been  partly 
performed,  and  alleges  that  the  conveyance  was  executed 
without  any  fraudulent  intent,  and  at  a  time  when  it  was 
supposed  that  payment  of  the  notes  sued  on  was  amply  se- 
cured by  a  chattel  mortgage. 

The  demurrer  admits  all  these  averments  to  be  true;  and, 
if  they  are  true,  the  conveyance  could  not  have  been  fraud- 
ulent. Hays  V.  Montgoinery^  118  Ind.  91 ;  WilUa  v.  Tliomp^ 
son,  93  Ind.  62  ;  Sedgwick  v.  Tucker ,  90  Ind.  271 ;  Brovni  v. 
Rawlings,  72  Ind.  505. 

It  follows  that  the  demurrer  to  this  paragraph  of  answer 
was  properly  overruled. 

The  overruling  of  a  motion  for  a  new  trial  is  assigned  as 
error. 

The  deed  from  Fuel  Burch,  Sr.,  the  validity  of  which  is 
in  controversy,  states  the  consideration  for  the  execution  of 
the  same  as  "  natural  love  and  affection." 

The  plaintiff  objected  to  the  introduction  of  evidence  tend- 
ing to  show  the  agreement  set  forth  in  the  answer  of  John  S. 
Burch  and  Chrystyau  Burch,  assigning  as  objection  to  the 
admissibility  of  the  evidence  that  oral  evidence  could  not 
be  received  to  contradict  the  recital  in  the  deed  that  its  con- 
sideration was  natural  ^ove  and  affection. 

Whatever  may  be  the  weight  of  authority  in  other  States, 
the  rule  is  now  well  established  in  this  State  that  where  the 
consideration  is  stated  in  general  terms,  evidence  will  be  re- 
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ceived  to  show  the  true  consideration.  Hays  v.  Peck,  107 
Ind.  389. 

In  Levering  v.  Shockfy,  100  Ind.  558,  it  was  held  that 
either  party  might  show  the  true  consideration  for  any  pur- 
pose, except  to  defeat  the  operation  of  the  conveyance  as  a 
valid  and  effective  gift,  although  it  might  be  entirely  differ- 
ent from  that  expressed  in  the  deed. 

In  Kenney  v.  Phillipy,  91  Ind.  511,  parol  evidence  was 
received  to  show  that  the  consideration  of  a  deed,  recited  to 
be  one  dollar,  was,  in  fact,  natural  love  and  affection. 

The  court  did  not  err  in  ruling  upon  the  questions  con- 
cerning the  admission  of  evidence. 

We  can  not  disturb  the  finding  of  the  court  in  favor  of 
the  validity  of  the  conveyance  upon  the  ground  that  it  was 
not  sustained  by  suflScient  evidence.  Independent  of  the 
testimony  introduced  tending  to  sustain  the  good  faith  of 
the  conveyances,  there  was  evidence  given  from  which  the 
court  might  have  concluded  that,  after  deducting  the  value 
of  the  interests  of  the  wives  of  Fuel  Burch,  Sr.,  and  of 
Leonard  Sparks,  and  other  liens,  there  was  nothing  in 
excess  of  the  amount  allowed  by  law  as  exempt  from  execu- 
tion, and  consequently  there  could  be  no  injury  to  the  cred- 
itors.    Blair  v.  Smith,  114  Ind.  114,  and  cases  cited. 

The  amount  due  upon  the  notes,  principal,  interest  and 
attorney's  fees,  at  the  time  of  the  trial,  was  $1,496.43.  The 
court  deducted  from  this  amount  the  sum  of  J500,  and  gave 
judgment  for  the  remainder. 

We  think  it  evident,  from  the  record,  that  the  deduction 
was  niado  on  the  ground  of  irregularity  in  the  sale  and  value 
of  the  mortgaged  property,  in  excess  of  the  amount  it  realized 
at  the  sale.  The  evidence  shows,  without  dispute,  that  the 
value  of  the  mortgaged  property  was  greatly  in  excess  of  the 
amount  it  realized  at  the  sale.  The  plaintiff  having  sold  the 
property  under  the  power  contained  in  tlie  mortgage,  without 
the  assistance  of  a  court  of  chancery,  and  having  purchased 
the  property  at  his  own  sale,  the  burden  rests  upon  him  to 


NOVEMBER  TERM,  1890.  331 

Shull  V.  The  Fontanet  Ck)-OperatiYe  Mining  Association  et  al, 

show  that  the  sale  was  in  strict  compliance  with  the  power^ 
and  at  a  price  not  grossly  disproportioned  to  the  value  of  the 
property.     Lee  v.  Fox,  supra. 

This  we  hold,  with  some  hesitation,  the  plaintiff  has  not 
done. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

FUed  Ma7  23,  1891. 


No.  14,709. 

Shuli.  v.  The  Fontanet  Co-Operative  Mining  As- 
sociation ET  AL. 

Lien. — Labor  Performed  in  Working  Mine.— Expenses  Incurred  by  Assignee. — 
iVe/isrence.— The  costs  and  expenses,  including  wages  of  a  laborer  that  he 
employed,  incurred  bj  the  assignee  of  a  mining  property,  are  made  by 
statute  a  preferred  claim  and  lien  upon  the  property  assigned,  prior  to 
all  other  claims,  even  to  those  for  labor  incurred  prior  to  the  assign- 
ment of  the  property.     Elliott's  Supp.,  section  1598. 

Same. — Assignment  of  Property. — Foreclosure  of  Claim. — Innocent  Purchaser. — 
Laborer's  Qaim. — A  mining  company  made  an  assignment  of  all  its 
property  to  F.,  authorizing  him  in  the  deed  of  assignment  to  operate 
and  develop  the  mine,  pledging  him  the  property  as  security  for  any 
money  he  advanced  of  his  own  in  developing  the  mine,  and  directing 
him  to  pay  certain  debts.  Prior  to  the  assignment  a  mortgage  was 
given  D.  on  the  property  assigned,  and  recorded.  C.  held  a  duly  re- 
corded mechanic's  lien,  and  S.  a  valid  claim  for  mining  labor  rendered 
the  assignee.  F.  took  possession  of  the  property,  advanced  $5,000,  and 
a  year  afterwards  foreclosed  his  lien  except  as  against  D.,  C.  and  S.,  and 
at  the  sale  under  the  decree  the  Coal  Bluff  Mining  Company  purchased 
it.  The  plaintiff  worked  for  F.  in  the  mine,  but  the  purchaser  had  no 
knowledge  of  his  claim  for  wages. 

Heldf  that  the  plaintiff  was  entitled  to  foreclose  his  lien  for  wages  against 
the  property  in  the  hands  of  the  purchaser,  standing  on  the  same  basis 
with  the  claims  of  F. ;  and  the  fact  of  F.  abandoning  the  trust  and  fore- 
closing his  claims  did  not  affect  the  plaintiff's  lien  or  rights. 

From  the  Vigo  Circuit  Court. 
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L  N.  Pierce,  for  appellant. 

A.  31.  IligginSy  R.  B.  Sthnsony  8.  C  Stimson  and  L.  D. 
ThoniaSf  for  appellees. 

Olds,  C.  J. — The  appellee  the  Fontanet  Co-Operative  Min- 
ing Association  was  the  owner  of  certain  real  estate,  coal  mines 
and  personal  property  in  Vigo  county.  On  the  9th  day  of 
September,  1885,  it  conveyed,  and  by  written  instrument 
transferred  and  sold,  to  appellee  Foley  tlie  said  real  and 
personal  property  owned  by  the  company  in  trust.  By  the 
terms  of  the  trust,  Foley  was  authorized  and  empowered  to 
take  possession  of  said  property,  operate  the  coal  mines  so 
conveyed,  and  to  pay  out  of  the  net  proceeds  of  said  mines 
the  debts  of  said  association,  and  to  use  all  the  resources, 
funds  and  securities  so  conveyed  and  transferred  to  him,  in- 
dependent of  all  directions  or  control  of  said  association,  for 
the  purpose  of  developing  and  equipping  said  mines.  By  the 
terms  of  the  trust,  the  only  interest  in  said  property  reserved 
to  said  association  was  the  right  to  the  residue  thereof  after 
said  debts  had  been  paid,  and  said  Foley  had  reimbursed 
himself  for  his  labor  and  expenditures  in  the  execution  of 
said  trust. 

Among  the  debts  said  trustee  was  to  pay  was  a  mortgage 
of  $1,000  on  the  property  conveyed,  executed  by  said  Fon- 
tanet association  to  Blackford  Condit  on  the  20th  day  of 
August,  1885,  and  duly  recorded  September  10th,  1885, 
which  mortgage  was  duly  assigned  to  the  defendant  Milton 
S.  Durham,  and  was  by  him  duly  foreclosed  by  decree  of  the 
Vigo  Circuit  Court;  also  a  lien  upon  the  said  property  for 
material  and  labor  furnished  to  said  association  and  used  in 
opening  and  developing  said  mine,  for  $420.63,  in  favor  of 
1  he  appellee  Joseph  D.Carter,  and  duly  recorded  August  29th, 
1885,  which  lien  was  duly  foreclosed  by  said  Carter  by  de- 
cree of  the  Vigo  Circuit  Court,  October  11th,  1886.  The 
appellee  Schnenker  also  had    a  valid  claim  for  labor  ren- 
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dered  to  said  raining  association  in  said  mine  for  the  sum  of 
$100. 

Foley  took  possession  of  said  property  under  said  trust 
September  9th,  1885,  and  in  the  execution  of  said  trust  ex- 
pended of  his  own  funds  $5,000  for  necessary  costs  and  ex- 
penditures in  the  execution  of  said  trust,  which  was  secured 
to  him  by  the  pledge  and  possession  of  said  property,  by  the 
terms  of  the  trust,  and  by  a  mortgage  thereon. 

On  the  13th  day  of  November,  1886,  said  Foley,  by  de- 
cree of  the  Vigo  Circuit  Court,  duly  foreclosed  his  said 
pledge  and  mortgage  upon  all  of  said  property  against  said 
mining  association,  subject  to  the  liens  of  the  claims  of  Dur- 
ham, Carter  and  Schnenker;  Schnenker's  claim  having  been 
foreclosed  in  the  same  action. 

On  the  10th  day  of  December,  1886,  Foley  duly  caused 
an  order  of  sale  to  be  issued  upon  his  said  decree  by  virtue  of 
which  all  the  property  of  the  Fontanet  association  was 
duly  sold  to  the  appellee  the  Coal  Bluff  Mining  Company, 
subject  to  the  claims  of  Durham,  Carter  and  Schnenker, 
which  claims  the  Coal  Bluff  Company  purchased  and  held, 
and  the  Coal  Bluff  Company  had  no  notice  of  appellant's 
claim. 

The  appellant  was  employed  by  Foley  after  Foley  received 
the  assignment  of  the  property  of  the  Fontanet  Company, 
and  worked  in  the  coal  mines  from  November,  1885,  to  April, 
1886,  his  wages  amounting  to  $130.44,  which  were  not  paid 
by  Foley,  and  he  was  not  made  a  party  to  any  of  the  suits 
for  foreclosure  of  liens  upon  the  property. 

The  appellant  brings  this  suit,  alleging  the  employment, 
the  performance  of  the  services,  and  that  his  claim  is  due 
and  unpaid  ;  asking  to  have  a  lien  declared  in  his  favor  upon 
the  property ;  making  the  appellees  parties  defendant,  alleg- 
ing they  have,  or  claim  to  have,  some  interest  in  the  prop- 
erty adverse  to  his. 

The  appellees,  other  than  the  Coal  Bluff  Mining  Com- 
pany, answer  by  denial.     The  Coal  Bluff  Mining  Company 
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answers,  alleging  the  facts  as  above  set  out.  The  appellant  de* 
murred  to  the  answer,  the  demurrer  was  overruled^  and  excep- 
tions were  taken,  and  judgment  rendered  upon  the  demurrer. 

This  ruling  is  assigned  as  error. 

The  property  of  the  Fontanet  Association  passed  into  the 
hands  of  Foley  as  assignee^  with  authority  to  run  and  operate 
the  coal  mine. 

By  section  1598,  Elliott's  Supplement,  it  is  made  the  duty 
of  the  assignee  to  pay  all  debts  due  for  manual  labor  before 
paying  any  other  claims  except  the  legitimate  costs  and  ex- 
penses. The  fair  interpretation  of  this  section  is  that  the  costs 
and  expenses  incurred  by  the  assignee  are  made  a  preferred 
claim  and  prior  lien  upon  the  property  to  all  other  claims, 
even  to  .those  for  labor  incurred  prior  to  the  property  being 
transferred  to  the  assignee.  The  expense  of  operating  the 
mine  incurred  by  Foley  was  part  of  the  costs  and  expense 
incurred  by  him.  The  assignment  was  made  for  the  purpose 
of  and  power  given  to  Foley  to  develop  and  operate  the 
mine.  The  appellant's  work  was  for  labor  in  the  mine  per- 
formed for  the  assignee,  Foley,  and  is  a  preferred  claim. 

Appellant's  claim  stands  in  the  same  relation  to  the  prop- 
erty as  does  all  the  other  expense  incurred  by  Foley,  and  the 
appellant  is  entitled  to  share  with  Foley  in  the  proceeds  of 
the  property  of  the  company.  The  fact  that  Foley  paid  the 
other  expenses  incurred  while  operating  the  mine,  and  fore- 
closed his  lien,  not  making  the  appellant  a  party,  does  not  cut 
the  appellant  out  from  recovering  what  is  justly  due  him  for 
labor  performed  in  the  mine,  developing  and  operating  the 
mining  property. 

If  the  assignee,  Foley,  had  closed  up  the  business  and  paid 
the  claims  it  would  have  been  his  duty  to  have  first  paid  the 
expenses  incurred  by  him,  including  the  claims  for  manual 
labor  in  operating  the  mine,  and  next  to  have  paid  off  the 
claims  for  manual  labor  incurred  prior  to  the  assignment. 

The  fact  that  he  operated  the  mine  for  a  time,  or  spent  a 
large  amount  of  labor  and  means  in  developing  the  mining 
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propertyi  and  before  realizing  a  sum  as  profits  sufficient  to 
pay  the  expense  incurred  he  abandoned  the  trust,  and  sued 
and  recovered  what  was  due  him  individually,  did  not  de- 
prive laborers,  whose  claims  had  not  been  paid,  of  the  right 
to  have  their  claims  adjusted  and  paid  out  of  the  funds  in 
the  order  of  their  priority.  This  is  in  accordance  with  the 
equitable  rights  of  laborers  performing  services  for  the  bet- 
terment of  property,  or  conducting  a  business  rendered  ad- 
vantageous only  by  their  labor,  independent  of  any  statute. 
See  Farmers  Loan  and  Trust  Go.  v.  Canada,  etc.,  R.  W.  Co., 
127  Ind.  250,  and  authorities  therein  cited. 

The  court  erred  in  overruling  the  demurrer  to  the  an- 
swer of  the  Coal  Bluff  Mining  Company. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
with  instructions  to  sustain  the  demurrer  to  the  answer  of 
the  Coal  Bluff  Mining  Company,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Filed  Feb.  18, 1891 ;  petition  for  a  rehearing  overruled  May  22, 1891. 


No.  16,431. 

HYL.AND,  Auditor,  et  al.  v.  The  Brazil  Block  Coal 

Company. 

Taxes. — Board  <^  EqualizcUion. — Organigaiion. — Time  of  Meeting. — A  board 
of  equalization  must  meet  and  organize  as  the  law  requires  or  its  acts 
will  be  void.  In  1889  the  time  for  the  meeting  was  the  third  Monday 
in  June. 

Same. — Assessment  of  Mining  Corporations  by  Board  of  Equalutaiion, — Ndlice  oj 
Meeting. — Under  the  tax  law  of  1881,  no  special  notice  of  the  time  of 
the  meeting  of  the  board  of  equalization  is  required  to  be  given  to  a 
mining  corporation,  for  the  purpose  of  assessing  its  property  rights, 
where  such  corporation  has  made  and  delivered  to  the  proper  officer  a 
schedule  of  its  property  for  appraisement  and  taxation.  Such  a  corpo- 
ration is  bound  to  take  notice  of  the  time  and  place  of  the  meeting  of 
such  board. 
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Same. — Assessing  Capital  Stock  cf  Mining  Corporation. — Where  all  the  tan- 
gible property  of  a  mining  corporation  is  daly  returned  for  taxation, 
and  it  represents  the  entire  capital  of  the  corporation,  the  capital  stock 
could  not  be  assessed  for  taxation  under  the  tax  law  of  1881  and  its 
amendments. 

Same. —  Tender  of  Amount  Due.— Injunction. — Assessment  of  Capital  Slock. — In 
a  proceeding  to  enjoin  the  collection  of  a  tax  assessed  upon  the  capital 
stock  of  a  mining  corporation,  it  is  not  necessary  to  first  make  a  tender 
of  the  amount  of  tax  due  upon  its  tangible  property,  where  such  prop- 
erty is  fully  returned  and  fairly  valued. 

Same. — Power  of  Board  of  Equalization. — The  board  of  equalization  can  not 
make  property  of  any  kind  subject  to  assessment  for  taxation  if  there 
is  no  statute  conferring  that  authority  upon  it. 

Statute, — Be-Enaetment. — Effect. — The  re-enactment  of  a  statute  makes 
the  statute  as  re-enacted  the  law  of  the  State. 

From  the  Clay  Circuit  Court. 

W.  B.  Schwartz,  J.  A.  McNvM  and  Hi  Teter,  for  appel- 
lants. 

G.  A.  Knight  and  A.  W,  Knight^  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
it  is  a  mining  corporation  organized  under  the  laws  of  this 
State;  that  its  nominal  capital  stock  is  $619,300;  that  on 
the  1st  day  of  April,  1889,  its  entire  capital  was  invested  in 
real  and  personal  property  in  the  counties  of  Clay,  Owen 
and  Parke ;  that  it  had  no  surplus  capital  or  accumulations 
of  any  kind ;  that  on  the  day  named  its  capital  stock  had 
neither  a  market  value  nor  an  actual  value  over  and  above 
that  of  its  tangible  property ;  that  its  entire  capital  stock 
was  represented  by  its  tangible  property,  and  was  of  no 
greater  value  than  that  property ;  that  it  listed  for  taxation 
all  of  its  personal  property,  rights,  credits,  money  and  effects 
in  the  counties  named,  and  in  the  several  townships  therein ; 
that  all  of  its  personal  property  was  appraised  at  its  fair 
cash  value;  that,  in  addition  to  listing  its  tangible  personal 
property,  it  made  out  and  delivered  to  the  assessor  of  the 
township,  wherein  its  principal  office  was  located,  a  sworn 
statement  of  its  capital  stock,  as  required  by  section  6357, 
R.  S.  1881 ;  that  in  such  sworn  statement  it  fixed  the  value 
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of  its  capital  stock  at  that  of  its  tangible  property ;  that  on 
the  1st  day  of  April,  1889,  it  owned  no  property  of  any 
kind  except  such  as  it  listed  and  returned  for  taxation ;  that 
the  total  value  of  all  of  its  property  was  $140,042,  and  that 
this  sum  represented  the  actual  value  of  its  capital  stock ; 
that  on  the  17th  day  of  June,  1889,  a  board  of  equalization 
convened  at  the  court  house  in  the  city  of  Brazil,  and  on  the 
5th  day  of  its  session  it  assumed  to  assess  and  did  assess  the 
capital  stock  of  the  appellee  at  the  value  of  fifty  per  cent,  on 
its  face  value ;  that  such  assessment  fixed  the  total  value  of 
appellee's  capital  stock  at  $309,650 ;  that  the  board  ordered 
that  from  the  total  value  so  fixed  upon  the  capital  stock  the 
tangible  property  of  the  appellee,  $140,042,  should  be  de- 
ducted, and  that  the  board  also  directed  that  the  difference 
between  the  sums  named,  $169,  608,  should  be  added  to  the 
property  of  the  appellee  for  taxation.  It  is  charged  that  the 
proceedings  of  the  board  of  equalization  were  illegal  for  the 
following  reasons : 

"  1st.  That  by  so  assessing  the  capital  stock  and  adding 
$169,608  to  the  assessed  value  of  the  plaintiff's  other  and 
tangible  property  already  upon  the  tax  duplicate,  the  pre- 
tended board  of  equalization  has  unlawfully  imposed  upon 
the  plaintiff  a  double  tax  on  the  same  property  owned  and 
held  by  the  plaintiff  on  the  1st  day  of  April,  1889. 

"  2d.  That  by  the  illegal  action  of  the  pretended  board 
the  property  of  the  plaintiff  is  taxed  unlawfully  at  a  greater 
rate  than  is  assessed  upon  private  individuals. 

"  3d.  That  said  additional  sum  and  increased  assess- 
ment is  not  equal  and  uniform  taxation,  and  imposes  upon 
the  plaintiff  the  injustice  and  burden  of  paying  a  twofold 
or  double  tax  upon  the  same  property. 

"  4th.    That  the  pretended  board  of  equalization  *  illegally, 
wrongfully  and  without  jurisdiction,'  made  such  assessment 
and  did  not  in  any  manner  give  plaintiff  any  notice  what- 
ever of  such  proposed  action,  nor  did  it  cause,  as  the  law 
Vol.  128.— 22 
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directs,  a  written  notice  to  be  issued  by  the  auditor  as  the 
law  requires,  nor  was  any  notice  of  any  kind  given,  issued 
or  published  in  any  newspaper  of  the  proposed  action  of 
the  board." 

It  is  further  alleged  that  the  board  of  equalization  was 
illegally  convened  and  organized  for  the  reasons : 

"  1st.  That  it  did  not  meet  on  the  1st  Monday  iii  June, 
1889,  as  required  by  law,  but  did  meet  on  the  3d  Monday  in 
June,  1889,  in  violation  of  law. 

"  2d.  That  no  notice  was  given  by  the  auditor  of  Clay 
county,  and  published,  or  posted  two  weeks  before  the  1st 
Monday  in  June,  1889,  of  the  meeting  of  the  board  of  equal- 
ization. 

"  3d.  That  the  orders,  acts  and  assessments  of  the  board 
were  made  and  performed  after  the  expiration  of  fifteen 
days  from  the  1st  Monday  of  June,  1889,  and  after  the  time 
limited  by  law  had  expired  within  which  the  board  could 
legally  act." 

Section  129  of  the  act  of  1881  (Acts  1881,  p.  666)  pro- 
vides for  the  formation  and  duties  of  a  county  board  of 
equalization,  and  declares  that  it  shall  meet  annually  on  the 
third  Monday  of  June.  It  also  provides  that  two  weeks' 
notice  of  the  time  of  meeting  shall  be  given  by  publication. 
Section  6397,  R.  S.  1881.  Section  1  of  an  act  of  the  same 
year  provides  that  "After  the  present  year  the  county  board 
of  equalization  shall  meet,  *  *  on  the  first  Monday  of 
June,  annually."  Section  6398,  R.  S.  1881.  The  act  first 
mentioned  was  passed  on  the  29th  day  of  March,  1881,  and 
that  last  mentioned  on  the  16th  day  of  April  of  the  same 
year.  Both  took  efiect  immediately.  On  the  9th  day  of 
March,  1889  (Acts  1889,  p.  367),  an  act  was  passed  amending 
section  129  of  March  29,  1881,  and  in  this  latter  act  the 
time  for  the  meeting  of  the  board  of  equalization  was  named 
as  the  third  Monday  in  June  of  each  year.  Elliott's  Supp., 
section  2127.     This  was  done  by  incorporating  the  language 
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of  section  129  of  the  act  of  March  29th,  1881 ,  in  the  later 
act. 

The  question  which  comes  first  in  natural  order  is 
whether  the  board  of  equalization  met  on  the  day  fixed  by 
law,  for  if  the  session  held  in  June,  1889,  was  not  held  at 
the  time  designated  by  law,  the  proceedings  of  the  board 
were  ineffective.  Such  a  tribunal  must  meet  and  organize 
as  the  law  requires.  State,  ex  rel.y  v.  McGinnis,  34  Ind. 
452 ;  Shoemaker  v.  Board,  etc.,  36  Ind.  175. 

Whether  the  meeting  on  the  third  Monday  in  June,  1889, 
was  legal  must  depend  upon  the  effect  of  the  act  of  March 
9th,  1889.  That  act  is  unquestionably  valid,  for  section 
129  of  the  act  of  March  29th,  1881,  had  not  been  amended. 
It  stood  on  the  statute  book  as  an  act  subject  to  amendment, 
for  the  act  of  April  16th,  1881,  did  not  profess  to  amend  it. 
Counsel  do  not  contend,  although  the  case  has  been  very 
fully  and  ably  argued,  that  the  act  of  1889  is  invalid,  nor 
could  such  a  contention  be  even  plausibly  maintained,  for 
the  act  of  March  29th,  1881,  had  not  been  previously 
amended.  If  affected  at  all  it  was  in  part  repealed  by  an 
independent  statute.  The  question,  therefore,  is  what  is  the 
effect  of  the  re-enactment  of  section  129  of  the  act  of  March^ 
1881? 

There  can,  of  course,  be  no  doubt  that  counsel  are  right 
in  their  position  that  the  legislative  intention  must  govern, 
but  that  intention  must  be  found  in  the  statute.  Nor  can 
there  be  any  doubt  that 'repeals  by  implication  are  not  fa- 
vored. Neither  can  there  be  any  doubt  that,  where  there  is 
a  manifest  repugnancy  between  the  earlier  and  later  statutes, 
the  earlier  must  be  deemed  to  be  repealed.  If,  there- 
fore, there  is  an  irreconcilable  conflict  between  the  act 
of  1889  and  that  of  April,  1881,  the  last  named  act  must  be 
deemed  to  be  repealed. 

There  is  a  direct  repugnancy  between  the  two  acts,  for  it 
is  impossible  to  reconcile  their  provisions ;  one  or  the  other 
must  give  way,  and,  under  the  settled  rule,  it  must  be  the 
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earlier.  By  incorporating  the  language  of  section  129  of  the 
act  of  March  29th,  1881,  in  the  amendatory  act  of  1889,  the 
former  statute  was  re-enacted.  The  re-enactment  of  a  stat- 
ute makes  the  statute  as  re-enacted  the  law  of  the  State. 
Sage  v.  Stale,  127  I>d.  15;  Mayne  v.  Board,  etc.,  123  Ind. 
132.  It  is  impossible  to  escape  the  conclusion  that  the  act 
of  1889  fixes  the  time  for  the  meeting  of  county  boards  of 
equalization,  and  hence  it  must  be  held  that  the  board  con- 
vened at  the  proper  time. 

The  next  question  is  whether  the  appellee  was  entitled  to 
notice  in  addition  to  that  given  of  the  time  of  the  meeting 
of  the  board.  It  can  not  be  doubted  that  some  notice  must 
be  provided  for  by  law,  since  there  can  be  no  due  process  of 
law  where  there  is  no  notice.  Kuntz  v.  Sumption^  117  Ind. 
1.  If,  however,  notice  is  provided,  and  it  is  of  such  a  char- 
acter as  to  inform  the  taxpayer  that  his  lists  will  be  revised, 
and  to  give  him  a  reasonable  opportunity  to  be  heard,  the 
constitutional  requirement  is  met.  We  think  there  was  such 
notice  in  this  case.  The  time  for  the  meeting  of  the  board 
is  fixed  by  law,  so  that  all  interested  must  take  notice.  The 
duties  of  the  board  are,  also,  fixed  by  law,  so  that  all  are 
bound  to  know  what  those  duties  are.  Notice  of  the  time 
of  the  meeting  was  given  as  the  law  directs.  Section  89  of 
the  act  of  1881  requires  mining  corporations  to  deliver  to 
the  assessor  a  sworn  statement  and  schedule,  and  provides 
that  the  statement  and  schedule  shall  be  laid  before  the  county 
board  of  equalization.  It  is  also  provided  that  the  board 
shall  *Walue  and  assess  the  capital  stock  in  the  manner  pro- 
vided in  this  act/'     Section  6357,  R.  S.  1881. 

It  is  evident  that  the  appellee  could  not  be  ignorant  of  the 
fact  that  its  property  would  be  valued  and  assessed  by  the 
board  of  equalization,  for  a  public  law  made  it  the  duty  of 
the  appellee  to  furnish  a  statement  for  consideration  by  the 
board,  and  also  made  it  the  duty  of  the  board  to  make  the 
assessment.  The  case  is  entirely  unlike  that  of  an  individual 
taxpayer,  for  he  can  not  know  that  the  board  will  take  any 
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action  upon  his  list,  whereas  the  corporation  knows,  as  mat- 
ter of  law,  that  the  board  will  act  upon  its  statement^  since 
that  is  the  principal  purpose  for  which  the  sworn  statement 
is  required.  It  is  manifest  tliat  neither  the  principle  decided 
in  Kuntz  v.  Sumption^  supra,  nor  the  line  of  reasoning  there 
pursued^  is  relevant  to  the  question  here  presented.  As  the 
statement  furnished  by  the  corporation  presents  the  matter 
to  the  board  for  action,  and  the  corporation  knows  that  the 
board  must  act  upon  it,  there  is  no  valid  reason  for  assert- 
ing that  there  was  no  notice.  The  act  of  1889  can  not  be 
considered  as  an  independent  law,  standing  apart  from  all 
other  statutes;  on  the  contrary,  it  must  be  considered  as  part 
of  one  great  body  of  law.  Humphries  v.  Davis,  100  Ind. 
274;  Rushville,  etc.,  Co.  v.  City  of  Rushvilh,  121  Ind.  206 
(213),  and  cases  cited.  When  thus  considered,  it  is  quite  clear 
that  the  term  '*  person,"  as  there  used,  does  not  mean  corpo- 
mtions  that  are  required  by  statute  to  file  sworn  statements 
and  schedules  to  be  laid  before  the  board  of  equalization.  Jt 
is,  indeed,  far  from  true  that  the  term  "  persons  "  always 
embraces  corporations. 

The  question  we  next  encounter  is  whether  the  board  of 
equalization  had  authority  to  assess  the  capital  stock  in  the 
manner  it  did.  It  will  be  observed  that  section  89  provides 
that  the  assessment  of  the  capital  stock  shall  be  made 
"in  the  manner  provided  in  the  act."  Section  6357,  R. 
S.  1881.  This  measures  and  defines  the  authoritv  of  the 
board,  since  its  sole  authority  is  to  assess  in  the  manner  pre- 
scribed by  the  •  statute.  It  is  necessary,  therefore,  to 
ascertain  whether  the  statute  authorizes  the  capital 
stock  of  mining  corporations  to  be  assessed  in  cases  where 
tangible  property  is  duly  returned  for  taxation  and  repre- 
sents the  entire  capital  of  the  corporation.  Our  statute 
contains  these  provisions : 

Sec.  36.  "  The  property  of  incorporated  companies  shall 
not  be  listed  and  assessed  at  a  greater  rate  than  such  prop- 
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erty  would  be  if  it  were  the  property  of  private  individuals 
or  firms." 

Sec.  39.  "  In  all  cases  where  the  tangible  property  or  the 
capital  stock  of  any  incorporated  company  is  listed  and  as- 
sessed under  this  act,  the  shares  of  capital  stock  of  such 
incorporated  companies  shall  not  be  listed  and  assessed." 
Sections  6305,  6308,  R.  S.  1881. 

It  seems  clear  to  us  that  the  statute  prohibits  the  assess- 
ment of  the  capital  stock  where  the  entire  capital  is  in- 
vested in  tangible  property  which  is  duly  listed  and  returned 
for  taxation.  We  are  not  here  concerned  with  any  question 
as  to  what  the  Legislature  has  power  to  do,  for  the  question 
here  is  as  to  the  meaning  and  effect  of  a  statute.  Nor  are 
we  concerned  with  any  question  as  to  the  proper  basis  of 
assessment  where  the  capital  of  the  corporation  is  not  in- 
vested in  tangible  property  or  where  the  capital  stock  has 
some  value  over  and  above  that  property,  for  in  this  in- 
stance the  entire  capital  is  invested  in,  and  represented  by, 
the  property  duly  listed  for  taxation. 

The  authorities  which  declare  that  where  part  of  a  tax  is 
due  that  part  must  be  tendered,  do  not  apply  to  this  case, 
for  here  no  tax  whatever  is  due  upon  the  capital  stock.  The 
plaintiff  does  not  seek  to  defeat  a  part  of  an  assessment,  but 
it  seeks  to  prevent  the  levy  of  an  assessment  upon  property 
not  subject  to  taxation.  The  statute  does  not,  as  we  have 
seen,  authorize  the  assessment  of  the  capital  stock,  and,  as 
there  is  no  property  subject  to  taxation,  there  can  be  no 
part  of  an  assessment  which  the  appellee  is  bound  to  pay. 
While  we  approve  to  the  fullest  extent  the  doctrine  of  such 
cases  as  City  of  Logansport  v.  Chse,  124  Ind.  254,  and  Mor- 
rison  v.  Jacoby,  114  Ind.  84,  we  deny  its  applicability  to  a 
a  case  like  this,  where  an  attempt  is  made  to  assess  prop- 
erty which  is  not  subject  to  taxation.  If  the  appellee  were 
seeking  to  avoid  part  of  the  assessment  levied  upon  its  tan- 
gible property,  the  cases  to  which  we  have  referred  would  be 
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of  controlling  influence,  but  that  is  not  what  it  Is  seeking 
to  do. 

There  is  no  question  before  us  as  to  what  the  rule  would 
be  in  a  case  where  the  tangible  property  of  a  corporation  is 
not  fairly  valued,  for  the  complaint  avers  that  it  was  fairly- 
valued,  and  that  the  value  placed  upon  it  was  accepted  as 
correct  by  the  board  of  equalization. 

As  it  is  made  to  appear  by  the  allegations  of  the  com- 
plaint that  the  capital  stock  did  not  exceed  in  value  the 
tangible  property  returned  for  taxation,  there  is  no  question 
as  to  the  effect  of  the  finding  of  the  board  of  equalization ; 
for  the  question  is  whether  the  board  can  assess  property 
which,  by  law,  is  not  subject  to  taxation.  If  the  property, — 
that  is,  the  capital  stock, — had  been  subject  to  taxation,  then 
the  question  as  to  whether  the  value  placed  upon  it  by  the 
board  is  final  and.  conclusive  would  be  presented,  but  as  the 
confessed  allegations  show  that  the  capital  stock  was  not 
subject  to  taxation  the  board  had  no  authority  over  it,  since 
it  is  clear  that  the  board  can  not  make  property  of  any  kind 
subject  to  assessment  where  there  is  no  statute  conferring 
that  authority  upon  it. 

The  question  whether  an  assessment  may  be  levied  upon 
capital  stock  to  the  extent  to  which  it  exceeds  in  value  the 
tangible  property  is  not  presented  by  the  complaint,  nor  is 
the  question  whether  corporate  franchises  may  be  taxed 
where  they  have  a  value  over  and  above  the  tangible  prop- 
erty and  the  capital  stock,  presented  for  our  decision.  It  is 
evident  that  no  provision  of  the  statute  confers  authority  to 
tax  the  capital  stock  where  the  whole  value  of  the  stock  is  in 
the  tangible  property,  and  it  is  very  doubtful  whether  it  could 
be  done  under  the  Constitution.  Section  21  of  the  act  of 
March  29th,  1881,  section  6290,  R.  S.  1881,  simply  provides 
at  what  place  capital  stock  shall  be  assessed.  Section  89,  as 
we  have  seen,  does  not  provide  for  the  assessment  of  capital 
stock  where  the  whole  value  of  the  stock  is  in  the  tangible 
property,  and  section  91  is  merely  auxiliary  to  section  89  of 
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the  same  act.  Sections  6357-6359,  R.  S.  1881.  While  it 
may  not  be  double  taxation  to  tax  capital  stock  to  the  extent 
that  it  exceeds  in  value  the  tangible  property,  it  certainly 
can  not  be  doubted  that  it  can  not  be  assessed  where  there  is 
no  statute  authorizing  its  assessment. 

We  have  been  unable  to  find  any  copy  of  an  entry  or  re- 
cital showing  the  filing  of  a  bill  of  exceptions,  so  that  we 
can  not  consider  questions  arising  upon  the  motion  denying 
a  new  trial. 

Judgment  affirmed. 

Coffey,  J.,  did  not  take  any  part  in  the  decision  of  this 
case. 

Filed  Jan.  31, 1891 ;  petition  for  a  rehearing  overruled  May  22, 1891. 


No.  15,121. 

Luzader  v.  Richmond  et  al. 

Specific  Pebformanci:.  —  StaiuU  of  Frauds.  —  Burden  to  i^uno  Contrael 
T(iken  Out  of  the  Statute. — The  party  who  seeks  to  enforce  a  specific  per- 
formance of  a  contract  to  convey  real  estate  has  the  burden  to  show  that 
such  things  had  been  done  as  took  the  contract  out  of  the  statute  of 
frauds. 

Same. — Complaint. — Delivery  of  Deed  to  Third  Person. — Conditions. — In  a 
complaint  for  specific  performance  of  a  contract  to  convey  land,  where 
the  plaintiff  alleges  a  fall  compliance  with  its  terms  on  his  part,  and 
shows  that  the  vendor  delivered  the  deed  to  a  third  person  to  be  de- 
livered to  the  plaintiff  pursuant  to  the  contract,  but  fails  to  allege 
whether  or  not  the  delivery  was  conditional,  it  is  insnfficient  on  de* 
murrer. 

From  the  Sullivan  Circuit  Court. 

W.  S.  Maple,  for  appellant. 

J".  T.  Hays  and  H.  J.  Hays,  for  appellees, 

Coffey,  J. — This  was  an  action  by  the  appellant  against 
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the  appellees,  in  the  Sullivan  Circuit  Court,  to  enforce  the 
specific  performance  of  a  contract  to  convey  real  estate. 

The  court  sustained  a  demurrer  to  the  complaint,  and  the 
correctness  of  this  ruling  presents  the  only  question  for  our 
consideration. 

The  complaint  alleges  that  on  the  10th  day  of  March, 
1889,  the  appellees  were  the  owners  in  fee  simple  of  the  land 
in  controversy ;  that  on  that  day  the  appellant  purchased 
the  land  from  the  appellees,  at  the  agreed  price  of  seven  hun- 
dred dollars,  five  hundred  dollars  of  which  sum  was  to  be 
paid  in  cash,  and  two  hundred  dollars  in  notes  secured  by 
appellee's  lien  upon  the  land ;  that  on  the  23d  day  of 
March,  1889,  W.  H.  Snyder,  a  justice  of  the  peace,  notified 
the  appellant  that  the  appellees  had  executed  to  him  a  deed 
for  said  land  in  pursuance  of  said  contract,  and  had  left  the 
same  with  said  justice  to  be  delivered  to  the  appellant;  that 
in  fact  said  deed  was  so  left  with  Snyder  to  be  delivered  by 
him  to  the  appellant  pursuant  to  said  contract  and  purchase  ; 
that  the  appellant  at  once  executed  his  note  for  two 
hundred  dollars,  secure(t  by  mortgage  on  said  land,  and  de- 
livered them  to  the  appellees,  who  accepted  the  same; 
that  he  tendered  to  appellees  five  hundred  dollars  in 
money ;  that  after  said  notes  and  mortgage  had  been 
accepted,  and  said  money  tendered,  the  appellant  demanded 
said  deed  from  Snyder,  in  pursuance  of  said  purchase,  but 
said  Sny(Jf  r  refused  to  deliver  the  same,  and  thereafter,  with- 
out the  knowledge  or  consent  of  the  appellant,  returned  the 
deed  to  the  appellees. 

Prayer  that  appellees  be  required  to  deliver  the  deed  to 
the  appellant,  and  that  they  be  required  to  comply  with  the 
terms  of  the  contract. 

It  is  contended  by  the  appellant  that  the  delivery  of  the 
deed  to  Snvder  vested  in  him  the  title  to  the  land  therein 
described,  and  that  by  reason  of  such  fact  the  case  was  taken 
out  of  the  statute  of  frauds. 

It  is  conceded  by  both  parties  to  this  controversy  that  un- 
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less  the  delivery  of  the  deed  to  Snyder  vested  the  title  in 
the  appellant,  the  case  is  within  the  statute  of  frauds,  and 
that  the  appellant  can  not  succeed  in  this  action.  The 
case  of  Freeland  v.  Ckarnley,  80  Ind.  132,  is  relied  on  by 
both  parties  to  this  suit,  and,  as  held  in  that  case,  the  ques- 
tion is  as  to  whether  the  deed  was  unconditionally  delivered, 
so  that  it  passed  from  the  control  of  the  appellees,  or  as  to 
whether  it  was  delivered  as  an  escrow. 

The  contract  between  the  parties  is  not  very  fully  or  mi- 
nutely stated  in  the  complaint,  and  we  are  left  in  some  doubt 
as  to  its  exact  terms.  It  is  assumed  by  the  appellant  in  ar- 
gument that  the  complaint  alleges  there  was  an  agreement 
between  the  appellant  and  the  appellees  that  the  deed  was  to 
be  left  with  Snyder  for  the  use  of  the  appellant,  but  no  such 
direct  allegation  is  found  in  the  complaint.  If  such  agree- 
ment was  made,  we  are  also  left  in  ignorance  as  to  whether 
such  agreement  was  coupled  with  any  conditions,  or  as  to 
whether  it  was  free  from  conditions,  though  it  is  assumed  by 
the  appellant,  without  allegations  in  the  complaint,  that  the 
delivery  of  the  deed  to  Snvder  was  unconditional. 

If  the  deed  was  delivered  to  Snyder  coupled  with  a  con- 
dition, no  title  passed  thereby  until  the  condition  had  been 
performed  and  the  deed  delivered  to  the  appellant. 

In  the  case  of  Freeland  v.  Chanxley,  supra,  it  was  said  by 
this  court :  '^A  deed  placed  in  the  hands  of  a  third  person 
for  the  grantee  is  at  once  operative,  provided,  always,  that 
the  grantor  intends  it  as  a  delivery  and  parts  with  all  con- 
trol. But,  to  constitute  such  an  act  a  delivery,  it  must  ap- 
pear that  the  grantor  placed  it  in  the  hands  of  the  third  per- 
son for  the*  grantee,  and  that  it  was  not  accom})anied  by  any 
condition.    4  Kent  Com.  455  ;  Stewart  v.  Weed,  11  Ind.  92.*' 

As  we  have  seen,  it  is  not  alleged  in  the  complaint  in  this 
cause  that  the  delivery  of  the  deed  to  Snyder  was  not  ac- 
companied by  a  condition,  while  the  law  implies,  under  the 
contract  set  out  in  the  complaint,  that  the  delivery  of  the 


NOVEMBER  TERM,  1890.  347 


The  Louisville,  New  Albany  and  Chicago  Railway  Company  v,  Wolfe. 


deed  and  payment  of  the  purchase-money  were  to  be  con- 
temporaneous acts. 

The  burden  was  upon  the  appellant  to  show,  as  the  con- 
tract was  within  the  statute  of  frauds,  that  such  things  had 
been  done  as  took  the  case  out  of  the  statute.  To  do  so  in 
this  case  it  was  necessary  to  allege  such  facts  as  made  it  ap* 
pear  that  the  delivery  of  the  deed  to  Snyder  was  done  under 
such  circumstances  as  vested  the  title  in  the  appellant.  This 
we  are  of  the  opinion  is  not  done,  and  for  this  reason  the 
complaint  is  not  sufficient  to  withstand  a  demurrer. 

The  complaint  is,  perhaps,  defective  in  other  respects,  but 
as  it  is  defective  in  the  particular  indicated,  the  court  did 
not  err  in  sustaining  a  demurrer  thereto. 

Judgment  affirmed. 

Filed  May  23,  1891. 


No.  14,832. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v,  Wolfe. 

Common  Cabsier,— Falsely  Charging  Passenger  Concerning  Payment  of  His 
Pare, — Misconduct  of  Passenger  in  Heat  of  Passion. — Ejecting. — A  railroad 
company  can  not  justify  the  act  of  its  conductor  in  expelling  a  pas- 
senger, who  has  paid  his  fare,  on  account  of  his  having,  in  the  heat  of 
passion,  when  he  was  falsely  charged  with  the  failure  to  pay,  used  im- 
proper language,  such  as  swearing  in  the  presence  of  female  and  other 
passengers  in  a  loud  tone  of  voice. 

Same. — Ejecting  Passenger. — Damages  Occasianed  by  Passenger  Resisting. — A 
passenger  lawfully  in  a  car,  who  is  illegally  and  wrongfully  ejected, 
may  recover  for  the  damages  occasioned  to  his  person  hy  his  making  a 
reasonable  resistance  to  prevent  his  removal. 

Damages. —  When  Exemplary  May  be  Given. — Exemplary  damages  may  be 
given  when  malice  and  oppression  weigh  in  the  controversy,  and  the 
act  is  not  punishable  as  a  crime. 

From  the  Harrison  Circuit  Court. 
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a  L.  Jewett,  H.  E.  Jewett,  E.  C.  Fidd,  D.  J.  Wile  and  8. 
0.  Pickens,  for  appellant. 
A.  DowlinQy  for  appellee. 

Olds,  C.  J. — This  is  an  action  by  the  appellee  against  the 
appellant  for  being  wrongfully  expelled  from  the  appellant's 
train  by  its  servants,  with  force  and  violence,  under  humili- 
ating circumstances.  Issues  were  joined  on  the  complaint 
by  a  general  denial  and  answers  in  justification,  one  alleging 
the  non-payment  of  fare,  and  the  other  non-payment  of  fare 
and  the  use  of  profane  and  indecent  language,  and  that  he 
was  guilty  of  disorderly  conduct.  The  appellee  replied  in 
denial  to  the  answers  in  justification.  There  was  a  trial  by 
jury,  and  a  verdict  in  favor  of  the  appellee  for  $1,500  dam- 
ages. The  jury  also  returned  answers  to  special  interrogato- 
ries. Appellant  moved  for  judgment  on  the  interrogatories 
and  answers,  also  for  a  new  trial,  and  to  modify  the  judg- 
ment, all  of  which  motions  were  overruled,  and  judgment 
rendered  on  the  verdict. 

Appellant's  counsel  discuss  three  propositions: 

First.   That  appellee  by  his  conduct  and  language  forfeited 

his  right  to  be  carried  as  a  passenger,  and  appellant  had  the 
lawful  right  to  eject  him  from  the  train. 

Second.    That  the  damages  are  excessive,  and 
Third.   That  the  court  erred  in  the  instruction  given  in  re- 
lation to  damages. 

The  jury,  by  their  answers  to  interrogatories,  find  that 
appellee,  on  August  29th,  1887,  purchased  a  ticket  at  New 
Albany  for  passage  on  appellant's  train  from  New  Albany  to 
Mitchell,  Indiana,  and  on  said  day  he  took  passage  on  ap- 
pellant's train  for  Mitchell,  and  on  demand  of  the  conductor 
surrendered  his  ticket ;  that  the  conductor  demanded  fare  or 
a  ticket  twice  before  stopping  the  train  to  put  aj>pellee  off, 
and  the  train  was  stopped,  not  at  a  regular  station  or  stopping 
place,  to  put  him  off;  that  the  train  was  stopped  before  any 
effort  was  made  to  eject  appellee,  and  before  he  was  put  off 
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the  train  he  said  to  the  conductor :  "  If  you  say  I  did  not 
give  you  a  ticket  you  are  a  God-damned  lying  son-of-a- 
bitch ; "  that  the  words  were  spoken  in  a  loud  voice,  and 
there  were  ladies  in  the  car  at  the  time  ;  that  when  the' train- 
men undertook  to  put  the  appellee  off  the  train  he  resisted 
and  struggled  and  attempted  to  hold  on  to  the  scats  in  the 
car,  and  while  so  resisting  he  was  injured  about  the  arms 
and  hands,  and  this  was  all  the  physical  injuries  he  re- 
ceived. 

It  is  insisted  that  these  facts  entitled  the  appellant  to  a 
judgment,  notwithstanding  the  general  verdict,  on  the  the- 
ory that  the  appellee  by  the  use  of  the  profane  and  improper 
language  in  a  loud  tone  in  the  presence  of  the  lady  passen- 
gers, forfeited  his  rfght  to  be  carried  as  a  passenger,  and  the 
conductor  had  the  right  to  stop  the  train  and  put  him  off. 
It  Is  assumed  in  the  argument  that  this  finding  of  facts  shows 
the  appellee  to  have  used  this  improper  language  before  the 
train  was  stopped  for  the  purpose  of  putting  him  off,  but 
tliis  assumption  is  not  warranted  by  the  finding.  The  find- 
ing is  that  he  used  this  language  ^' just  before  he  was  put  off 
of  defendant's  train." 

We  do  not  think  it  presents  the  proposition  discussed  by 
counsel,  viz.,  that  if  a  passenger  delivers  to  a  conductor  a 
ticket,  or  pays  his  fare,  and  afterwards  the  conductor  calls 
upon  him  to  again  pay  his  fare,  and  disputes  the  first  pay- 
ment, and  a  dispute  arises  in  which  the  conductor  demands 
fare  and  the  passenger  refuses  to  pay  it  on  the  ground  that 
he  has  once  paid,  but  in  his  refusal  he  becomes  boisterous 
and  is  guilty  of  unbecoming  conduct,  or  the  use  of  vulgar, 
obscene  and  profane  language,  he  forfeits  his  right  to  be 
carried  further,  notwithstanding  he  has  paid  his  fare;  and 
the  conductor  may  stop  the  train  and  expel  him  without 
liability.  For  aught  that  appears  in  the  finding  in  this 
case,  the  appellee  may  have  conducted  himself  in  a  perfectly 
civil  and  gentlemanly  manner  until  the  train  was  stopped, 
and  the  employees  of  the  appellant  had  taken  hold  of  him 
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and  a  struggle  ensued,  and  the  appellee  taken  from  his  seat, 
and  that  it  was  just  as  he  was  about  to  be  finally  ejected 
from  the  car  when  he  used  the  language.  If  such  were  the 
facts,-^and  they  may  have  been  for  aught  that  appears  from 
the  finding, — it  would  present  a  very  different  case  than  if 
the  language  was  used  in  the  first  instance ;  for  in  such  a 
case  as  we  have  put  it  would  be  clear  that  the  language  used 
had  nothing  to  do  with  the  ejectment  from  the  train.  It 
would  be  clearly  apparent,  under  such  a  state  of  facts,  that 
he  would  have  been  ejected  without  regard  to  the  use  of  the 
language.  But,  conceding  that  the  language  was  used  be- 
fore the  train  was  stopped,  it  does  not  appear  that  he  was 
ejected  on  account  of  the  vile  language  used.  It  is  un- 
doubtedly true  that  a  passenger  by  a  breach  of  decorum, 
either  by  his  acts  or  his  language,  may  forfeit  his  right  to 
be  carried  as  a  passenger,  and  may  be  expelled  from  the 
train  notwithstanding  he  has  paid  his  fare,  and  this  may  be 
true  even  if  he  be  led  to  sucli  breach  by  reason  of  an  insult 
offered  him  by  an  employee  of  the  company. 

A  wanton  insult  or  false  accusation  often  causes  a  sudden 
outburst  of  temper  and  the  use  of  language  which  one  in  an 
instant  after  regrets,  and  feels  the  mortification  more  keenly 
than  do  those  in  whose  presence  it  is  uttered.  One  who  ut- 
ters language  in  a  heat  of  passion  caused  by  a  sudden  and 
wanton  insult  and  unexpected  charge  against  his  truthful- 
ness and  honesty,  must  be  dealt  with  more  leniently  than  if 
the  language  is  used  deliberately,  without  provocation,  or  after 
reasonable  time  for  second  thought  and  opportunity  to  bridle 
and  control  his  passion.  The  fact  that  a  false  and  slanderous 
charge  is  made  in  the  heat  of  passion  may  be  proven  in  miti- 
gation of  damages.  If  a  conductor,  after  having  received  a 
ticket  for  fare  from  a  passenger  should  return  to  him  and 
falsely  deny  having  collected  his  fare  or  received  a  ticket,  and 
demand  pay  again,  and  it  is  refused,  and  the  conductor 
should  abandon  any  further  effort  to  collect  again  the  fare  or 
refrain    from    making   any  threats  of  putting  him  off  the 


NOVEMBER  TERM,  1890.  351 


The  Louieville,  New  Albany  and  Chicago  Railway  Company  v.  Wolfe. 

traiu,  and  the  passenger,  after  having  reasonable  time  to 
control  himself,  should  persist  in  the  use  of  profane  or 
indecent  language,  to  the  annoyance  of  other  passengers, 
he  would  no  doubt  violate  his  right  to  be  carried,  at  least 
if  the  unearned  fare  was  tendered  back  to  him.  But  the 
company  can  not  justify  the  act  of  the  conductor  in  ex- 
pelling a  passenger,  who  has  paid  his  fare,  on  account  of 
his  having  in  the  heat  of  passion,  when  he  was  falsely 
charged  with  the  failure  to  pay,  used  improper  language 
sucR  as  was  used  in  this  case  in  response  to  such  false 
charge,  even  though  it  was  heard  by  other  passengers.  The 
wrong  committed  by  the  passenger  was  provoked  by  the  con- 
ductor. It  does  not  lie  in  the  mouth  of  the  appellant  to  say  : 
*'  True,  you  paid  your  fare.  You  had  the  right  to  be  carried. 
But  when  the  conductor  falsely  charged  you,  in  the  presence 
of  the  other  passengers,  with  not  having  paid  your  fare,  and 
demanded  that  you  again  pay  fare  or  he  would  stop  the  train 
and  put  you  off,  you  became  angry;  you  used  improper 
language  to  the  conductor  in  the  presence  of  lady  passengers.^' 
If  the  theory  contended  for  by  the  appellant  be  the  true  one, 
then  it  would  be  an  inducement  for  the  employees  of  railroad 
companies,  under  such  circumstances,  to  wantonly  and  pur- 
posely address  the  passenger  in  such  a.  manner  as  to  provoke 
him  to  the  use  of  bad  language  or  bad  conduct,  as  affording 
an  excuse  in  case  he  refused  to  pay  a  second  time  to  eject 
him  from  the  train.  The  damages  sued  for  accrued  on  account 
of  an  injury  on  the  part  of  the  employee  of  the  appellant  to 
the  appellee.  The  offence  committed  by  the  appellee  is 
against  the  other  passengers.  He  was  provoked  to  the  com- 
mission of  it  by  the  act  of  the  employee  of  the  appellant  in 
falsely  accusing  him,  in  the  presence  of  the  other  passengers, 
of  not  having  paid  his  fare.  Certainly  the  company  ought 
not  to  defend  against  the  unlawful  act  of  their  agent  on  ac- 
count of  such  unlawful  act  having  provoked  a  breach  of  de- 
corum, or  even  a  breach  of  the  peace  on  the  part  of  the  ap- 
pellee. 
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It  is  true  the  laugtiage  used  was  unjustifiable,  and  was  an 
iusult  to  those  in  whose  presence  it  was  uttered,  but  it  is  ev- 
idently the  fact  that  this  breach  of  decorum  was  provoked 
and  caused  by  an  insult  offered  by  the  conductor  to  the  ap- 
pellee in  the  presence  of  the  passengers,  and  we  see  no  just 
reason  why,  under  such  circumstances,  it  should  operate  as  a 
defence  to  appellee's  right  of  action,  and  bar  him  from  a 
recovery. 

It  is  next  contended  that  the  verdict  is  excessive,  for  the 
reason  that  the  jury  found  that  all  the  physical  injuries  in- 
flicted were  caused  by  the  appellee  resisting,  and  that  he  can 
not  recover  for  an  injury  caused  by  his  resistance.  There 
is  nothing  to  show  that  the  jury  did  include  any  damages  for 
the  injury  occurring  by  reason  of  appellee's  resistance,  but 
the  appellee  being  lawfully  in  the  car,  and  having  paid  his 
fare,  he  had  the  right  to  be  carried,  and  had  the  right  to  make 
reasonable  resistance,  as  ^he  did,  by  holding  on  to  the  seats, 
and  he  was  forced  loose  and  taken  from  the  car ;  and  for 
such  damages  as  he  sustained  on  account  of  such  removal 
from  the  car  the  appellant  is  liable.  Eyiglish  v.  Delaware, 
etc.,  Canal  Co.,  66  N.  Y.  454 ;  Southern  Kansas,  etc,  R.  W. 
Co.  V.  Rice,  38  Kansas,  398 ;  Lake  Erie,  etc.,  R.  W.  Go.  v. 
Acres,  108  Ind.  548 ;  Chicago,  etc.,  R.  R.  Co.  v.  HoldHdge, 
118  Ind.  281. 

Some  objection  is  made  to  the  giving  of  the  seventh  in- 
struction, and  the  refusal  to  give  instruction  seventh  asked 
by  appellant.  We  have  examined  these  instructions,  and 
think  there  is  no  available  error  in  the  instruction  given. 
It  is  evident  the  jury  was  not  misled  by  any  technical  error 
in  the  language  used,  even  if  it  is  erroneous.  The  instruc- 
tion relates  to  the  right  to  give  exemplary  damages,  and 
there  was  some  evidence  which,  if  true,  authorized  the  as- 
sessment of  exemplary  damages.  Jeffersonville  R.  R.  Co.  v. 
Rogers,  38  Ind.  116.  Where  the  offence  is  not  punishable 
by  the  criminal  law,  and  malice  or  oppression  weigh  in  the 
controversy,  exemplary  or  vindictive  damages   may  be  as- 
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sessed.  What  we  have  said  as  to  the  other  alleged  errors  dis- 
poses of  the  question  presented  by  the  instruction  refused. 
It  is  further  contended  that  a  new  trial  siiould  have  been 
granted  by  reason  of  accident  and  surprise  on  account  of  an 
absent  witness.  There  is  no  diligence  shown ;  no  applica- 
tion for  a  continuance,  and  the  evidence  is  merely  cumula- 
tive. 


There  is  no  error  in  the  record. 
Judgment  affirmed  at  costs  of  appellant. 
Filed  May  23, 1891. 


No.  15,128. 
HOBMANN  ET  AL.  V.  HaRTMETZ. 

MoBTQAGE. — Paynieni  of  Piior  Bncumbrance.-- Tender, ^y^here  a  hasband 
and  wife  executed  a  mortgage  on  certain  real  estate,  to  secure  a  loan, 
and  a  portion  of  the  money  borrowed  was  applied  to  the  payment  of 
prior  encumbrances  on  the  mortgaged  premises,  they  can  not  defeat  the 
enforcement  of  the  mortgage,  though  a  part  of  the  mortgage  debt  is  not 
enforceable,  when  there  has  been  no  return  or  tender  of  the  amount  paid 
to  discharge  the  prior  encumbrances. 

Pkactice. — Demurrer. — SmtainirKj  of. —  When  No*  Available  Error. — Com- 
ploirU. — Where  a  demurrer  is  sustained  to  one  paragraph  of  a  com- 
plaint, and  additional  paragraphs  are  subsequently  filed,  alleging  sub- 
stantially the  same  facts,  and  requiring  no  more  evidence  than  the  one 
held  bad,  the  ruling  on  the  demurrer  is  not  available.  Sum'nura  v.  Tar- 
netft  123  Ind.  560,  distinguished. 

Same. — Bill  of  ExcepUoiis.—  Wkat  Record  Must  Shmv  as  to  Filing.— Un- 
less the  record  affirmatively  shows  that  a  bill  of  exceptions  has  been 
filed,  there  is  no  bill  in  the  record.    Section  629,  B.  8.  1881. 

Same. — Bill  of  Exceptions. — Date  of  Presentation. — Must  Appear  in  BUI.— The 
date  of  the  presentation  of  a  bill  of  exceptions  must  be  stated  in  the 
bill  itself.     It  is  not  sufficient  to  endorse  the  time  upon  the  bill. 

Same. — Appeal— Objections  to  a  Judfrment,  or  Decree. —  When  Must  he  First 
Made. — Objections  to  a  judgment,  or  decree,  can  not  be  successfully 
made,  for  the  first  time,  on  appeal.    Specific  objections  must  be  pre- 
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sen  ted  to  the  trial  court,  and  so  presented  as  to  direct  attention  to  the 
defects,  or  errors,  and  enable  the  trial  court  to  review  them,  and,  if  need 
be,  to  correct  them. 

From  the  Vanderburgh  Circuit  Court. 

C  B.  Harris  and  /.  T.  Walker ^  for  appellants. 
S.  R.  Hombrook,  for  appellee. 

Elliott,  J. — A  demurrer  was  sustained  to  the  third  par- 
agraph of  the  appellants'  complaint,  and  upon  this  ruling  is 
based  one  of  the  specifications  of  error.  But  as  the  appel- 
lants subsequently  filed  additional  paragraphs,  alleging  sub- 
stantially the  same  facts  as  those  pleaded  in  the  paragraph 
held  bad,  and  requiring  no  more  evidence  to  support  them, 
the  error,  if  it  was  one,  was  harmless.  Where  a  demurrer 
is  sustained  to  one  paragraph  of  a  complaint,  and  additional 
paragraphs  are  subsequently  filed,  alleging  substantially  the 
same  facts,  and  requiring  no  more  evidence  than  the  one  held 
bad,  the  ruling  on  the  demurrer  is  not  available.  Hunter  v. 
PfeiffeTy  108  Ind.  197,  and  cases  cited.  We  do  not  mean  to 
trench  upon  the  long  established  rule  that  a  plaintiff  may 
state  his  cause  of  action  in  different  forms,  nor  do  we  do  so, 
for  we  hold  that  where  there  is  an  amendment  the  amended 
pleading  is  superseded,  and  that  where  the  paragraphs  wliich 
remain  entitle  the  plaintiff  to  give  the  same  evidence  as  that 
admissible  under  the  paragraph  adjudged  bad,  and  require 
no  greater  evidence,  an  erroneous  ruling  on  the  demurrer  is 
not  a  prejudicial  error.  Long  v.  Williams^  74  Ind.  115  ;  City 
of  Elkhart  v.  Wickwirey  87  Ind.  77.  Where,  however,  a  par- 
agraph of  a  complaint  is  erroneously  adjudged  insufficient, 
and  others  are  held  good,  the  error  is  not  harmless  if  the 
paragraphs  allowed  to  stand  are  substantially  different  from 
that  held  bad,  or  if  those  held  good  impose  upon  the  plain- 
tiff the  burden  of  adducing  stronger  or  greater  evidence  than 
would  be  necessary  under  the  paragraph  condemned.  If,  in 
other  words,  the  effect  of  the  ruling  on  demurrer  is  to  make 
it  necessary  to  introduce  more  or  greater  evidence,  or  to  ex- 
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elude  competent  evidence,  the  error  may  be  prejudicial,  but 
it  is  otherwise  where  the  ruling  on  demurrer  does  not  have 
the  effect  either  to  abridge  the  right  of  the  plaintiff  or  to  in- 
crease his  burden. 

The  decision  in  Summers  v.  Tarney,  123  Ind.  560,  does  not, 
when  justly  interpreted,  declare  any  doctrine  opposed  to  our 
conclusion,  for  all  that  is  there  decided  is  that  where  two 
paragraphs  of  a  complaint  allege  the  same  facts,  it  is  not 
prejudicial  error  to  overrule  a  demurrer  to  one  of  them. 
That  case  can  not,  however,  be  construed  as  asserting  that  a 
defendant  would  not  be  prejudiced  if  a  bad  paragraph  was 
held  good  where  such  a  ruling  would  enable  the  plaintiff  to 
recover  upon  insuflBcient  evidence.  The  principle  involved 
in  such  a  case  is  the  same  as  that  involved  in  such  cases  as 
Measich  v.  Midland  R.  W.  Co.,  ante,  p.  81,  and  Over  v.  Shan- 
non, 75  Ind.  352. 

In  a  case  where  a  demurrer  to  one  paragraph  is  overruled 
and  there  is  another  paragraph  stating  the  same  facts  as  the 
paragraph  assailed,  but  stating  additional  facts,  it  would  be 
prejudicial  error  to  hold  the  assailed  paragraph  sufficient,  if, 
in  fact,  it  is  bad  on  demurrer.  If,  to  somewhat  vary  the 
statement,  a  complaint  contains  two  paragraphs,  and  one  of 
them  states  only  a  part  of  the  facts  essential  to  a  recovery, 
and  the  other  states  the  same  facts,  but  also  states  the  other 
facts  essential  to  a  cause  of  action,  it  would  not  be  a  harm- 
less error  to  overrule  a  demurrer  to  the  paragraph  stating 
part  only  of  the  facts  essential  to  the  existence  of  a  right  of 
action.  Of  course,  other  parts  of  the  record  might  show  a 
ruling  in  such  a  case  to  be  harmless,  but  unless  other  parts 
of  the  record  should  show  this,  the  error  could  not  be  re- 
garded as  a  harmless  one.  Many  cases  affirm  this  doctrine, 
but  we  do  not  deem  it  necessarv  to  cite  them. 

The  facts,  as  they  appear  in  the  special  finding,  are,  in  sub- 
stance, these  :  The  plaintiffs,  here  the  appellants,  are  husband 
and  wife,  and  have  been  since  the  year  1875.  Prior  to  Au- 
gust 22d,  1885,  Hiram  E.  Read  owned  the  real  estate  in- 
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volved  in  the  controversy,  and  on  that  day  he  conveyed  it 
to  the  plaintiffs  jointly.  About  the  time  of  the  purchase  of 
the  real  estate  the  husband  contracted  for  the  erection  of  a 
dwelling-house  thereon,  for  which  he  agreed  to  pay,  and  did 
pay,  six  hundred  dollars.  In  November,  1884,  the  plaintiffs 
executed  a  mortgage  to  August  Matt, and  obtained  from  him 
three  hundred  and  fifty  dollars,  which  was  used  in  paying 
for  the  house  erected  on.  the  land  of  the  plaintiffs.  On  the 
26th  day  of  February,  1885,  the  plaintiffs  executed  to  the 
Franklin  Building  Association  a  mortgage  to  secure  a  loan 
of  three  hundred  and  ninety  dollars,  and  they  represented 
to  the  officers  of  the  association  that  the  money  was  to  be 
used  in  discharging  liens  upon  the  property,  and  for  improv- 
ing it.  On  these  representations  the  association  relied.  Of 
the  money  borrowed  from  the  association,  the  sum  of  three 
hundred  and  fifty-five  dollars  was  used  to  pay  the  mortgage 
executed  to  August  Matt ;  the  sum  of  ten  dollars  was  used 
to  pay  expenses  incurred  in  securing  the  loan,  and  there 
is  no  evidence  as  to  the  use  made  of  the  residue.  On  the  6th 
day  of  August,  1885,  the  plaintiffs  conveyed  the  property  to 
Herman  Thole  without  consideration,  and  on  the  same  day 
obtained  from  the  building  association  another  loan,  and  ex- 
ecuted a  mortgage  for  one  hundred  and  thirty  dollars.  The 
association  knew  that  the  money  obtained  was  to  be  used  by 
the  husband  in  his  own  business,  and  the  money  was  so  used. 
On  the  28th  day  of  April,  1886,  the  husband  obtained  from 
one  Klein  a  loan  of  two  hundred  dollars,  for  which  a  mort- 
gage was  executed  by  the  husband  and  wife.  On  the  29th 
day  of  July,  1887,  the  plaintiffs  joined  in  a  mortgage  to  Sol- 
omon Bartholme  for  four  hundred  dollars,  and  the  husband 
represented  to  Bartholme  that  Thole  had  re-conveyed  to  him 
and  his  wife,  but  this  representation  was  not  true.  In  June, 
1887,  the  husband  applied  to  Hartmetz,  the  appellee,  for  a 
loan,  representing  that  he  was  the  owner  of  the  property ; 
that  he  was  about  to  engage  in  the  saloon  business,  and  would 
need  more  capital  than  he  had.  Hartmetz  acceded  to  the  hus- 
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band's  request,  and  loaned  him  one  hundred  dollars,  and 
agreed  to  lend  him  additional  sums  from  time  to  time.  Sub- 
sequently the  husband  obtained  divers  sums  of  money,  ag- 
gregating three  hundred  and  ten  dollars.  The  appellants, 
after  obtaining  the  loan  from  the  appellee,  informed  him  that 
the  property  was  encumbered  by  prior  mortgages,  and  of 
their  desire  to  have  him  pay  the  encumbrances,  and  requested 
him  to  pay  the  encumbrances  and  take  a  mortgage.  To  this 
request  the  appellee  acceded.  Pursuant  to  the  agreement 
the  appellee  did  pay  the  prior  encumbrances,  amounting  in 
the  aggregate  to  five  hundred  and  sixty  dollars.  The  appel- 
lants executed  the  mortgage  involved  in  this  suit  to  secure 
the  appellee  the  amount  paid  by  him  in  discharging  prior  en- 
cumbrances and  the  loan  made  to  the  husband.  During  the 
course  of  the  negotiations  the  appellants  represented  to  the 
appellees  that  they  jointly  owned  the  mortgaged  property, 
and  at  the  time  of  executing  the  mortgage  they  conveyed  it 
to  Peter  Aschoff  as  trustee,  who  immediately  re-conveyed 
to  the  husband,  Herman  Hermann.  The  promissory  note  ev- 
idencing the  amount  due  the  appellee  was  executed  by  the 
husband  alone.  The  real  estate  was  bought  with  the  hus- 
band's money. 

On  the  facts  thus  found  the  court  declared,  as  a  conclusion 
of  law,  that  the  appellants  were  not  entitled  to  a  decree  can- 
celling the  mortgage  executed  by  them  to  the  appellee. 

There  was  no  error  in  the  conclusion  of  law  stated  by  the 
court.  If  it  were  conceded  that  part  of  the  sum  secured  by 
the  mortgage  executed  by  the  appellants  to  the  appellee  was 
not  enforceable  against  the  mortgagors,  still  the  suit  to  can- 
cel the  mortgage  must  fail,  for  the  appellants  can  not  have 
equity  without  doing  equity.  Equity  requires  that  there 
should  at  least  be  a  payment  or  tender  of  the  amount  paid  to 
discharge  prior  encumbrances.  This  proposition  is  too  plain 
to  justify  elaboration. 

The  appellee  contends  that,  as  the  record  does  not  show  the 
filing  of  a  bill  of  exceptions,  there  is  no  bill  in  the  record. 
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The  contention  that  the  bill  must  be  filed,  and  that  the  rec* 
ord  should  show  its  filing,  must  prevail.  The  statute  ex- 
pressly requires  that  the  bill  shall  be  filed.  Section  629,  R. 
S.  1881.  Until  filed  it  is  not  part  of  the  record,  and  unless 
the  filing  is  aflSrraatively  shown  by  the  proper  record,  there 
is  no  evidence  of  the  fact  upon  which  the  appellate  tribunal 
can  act.  Pratt  v.  Allen,  95  Ind.  404 ;  Loy  v.  Loy,  90  Ind. 
404;  Hull  V.  Louth,  109  Ind.  315';  Hessian  v .  State,  116 
Ind.  58. 

Another  objection  urged  by  the  appellee  is  that  the  date 
of  the  presentation  of  the  bill  of  exceptions  does  not  appear 
in  the  bill,  but  appears  by  endorsement.  The  statute  re- 
quires that  the  time  of  presenting  the  bill  shall  be  stated  in 
the  bill  itself,  and  under  this  provision  its  has  been  repeat- 
edly held  that  it  is  not  sufficient  to  endorse  the  time  upon 
the  bill.  McGoy  v.  State,  ex  rel,,  121  Ind.  160;  Buchart  v. 
Burger,  115  Ind.  123;  Orton  v.  Tildm,  110  Ind.  131. 

As  there  is  some  confusion  in  the  record  regarding  the  filing 
of  the  bill  of  exceptions,  we  have  examined  the  evidence,  and 
find  that  it  fully  supports  the  judgment  of  the  trial  court. 

Objections  to  a  judgment,  or  decree,  can  not  be  success- 
fully made,  for  the  first  time,  on  appeal.  The  groundwork 
must  invariably  be  laid  in  the  trial  court  by  specific  objec- 
tions presented  by  a  motion  to  modify,  or  in  some  other  ap- 
propriate method.  It  is  a  principle  of  procedure,  of  wide 
sweep,  that  specific  objections  must  be  presented  to  the  trial 
court,  and  so  presented  as  to  direct  attention  to  the  defects, 
or  errors,  and  enable  the  trial  court  to  review  them,  and,  if 
need  be,  to  correct  them.  Ludlow  v.  Walker,  67  Ind.  353  ; 
Merritt  v.  Pearson,  76  Ind.  44 ;  Scotton  v.  Mann^  89  Ind. 
404;  Stout  V.  Curry,  110  Ind.  514;  Benefiel  v.  Aughe,  93 
Ind.  401 ;  City  of  Qreenfield  v.  Slate,  ex  reL,  113  Ind.  597; 
Buchanan  v.  Berkshire,  etc.,  Ins.  Co.,  96  Ind.  510 ;  Mans^ 
field  V.  Shipp,  ante,  p.  55. 

Judgment  affirmed. 

Filed  May  23,  1891. 
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No.  15,866. 

Wills  et  al.  v.  The  State,  ex  rel.  Huohes.  m~xo 

1S9    60O| 
From  the  Hendricks  Circa  it  Court. 

T,  J.  CcfcTy  G.  C.  Hadley,  J,  SI  Duncan  and  0,  W.  Smith,  for  appellants. 
J.  A.  Downardj  J.  0.  [^irker  and  A,  G.  Ayres,  for  appellee. 

Miller,  J. — This  was  a  proceeding  to  obtain  a  mandate  against  the 
members  of  a  board  of  judges  of  an  election  held  in  Middle  township  of 
Hendricks  county. 

It  appears  that  the  relator  Hughes  and  one  Hornaday  were  the  rival 
and  only  candidates  voted  for  at  the  election  for  the  office  of  township 
trustee,  and  that  they  received  an  equal  number  of  votes  for  the  office. 
The  judge^  failed  and  refused  to  determine  by  lot  the  person  entitled  to 
the  office,  but  certified  the  result  as  a  tie  vote  and  adjourned. 

The  only  question  presented  is  whether  a  board  of  judges  having  ad- 
journed without  completing  their  duties  as  such  board  can  be  compelled 
by  mandate  to  re-assemble  and  complete  the  duties  devolved  upon  them 
by  law. 

This  question  so  fully  and  elaborately  discussed  by  counsel  was  decided 
adversely  to  the  appellants  in  the  case  of  Johruton  v.  SUUe,  ex  reL,  an<e,p.  16. 

For  the  reasons  given  in  the  opinion  in  the  case  referred  to  the  judg- 
ment rendered  in  this  case  is  affirmed,  with  costs. 

Filed  April  11, 1891. 


No.  14,931. 

Orr  et  al.  t;.  Cravens  et  al. 

From  the  Jackson  Circuit  Court. 

W.  K.  MankaUj  for  appellants. 

/.  M.  Lewis  and  B,  H,  BurreU,  for  appellees. 

Miller,  J. — The  question  involved  in  this  appeal  is  the  same  question 
that  was  involved  and  decided  in  Orr  v.  Owem,  ante^  p.  229.  For  the 
reasons  given  in  the  opinion  in  that  case  this  case  is  affirmed,  with  costs. 

Filed  May  1, 1891. 
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128  MO  No.  15,005. 

141  679  * 

Crum,  Administrator^  v.  Meeks. 

Decedents'  Estates. — Sale  of  Land  by  Adminislraior, — Mortgagee  not  Party 
to  Proceeding. — Lien  not  Dweeted, — To  divest  the  lien  of  a  mortgage  by 
an  administrator's  sale  oi  land,  the  mortgagee  must  be  made  a  party  to 
the  proceeding,  and  the  court  must  order  the  sale  of  the  land  to  dis- 
charge tbe  lien.  Where  the  mortgagee  was  not  a  party  to  the  proceed- 
ing to  sell,  and  the  court  did  not  order  a  sale  to  pay  his  mortgage,  the 
lien  of  the  mortgage  was  not  divested,  and  the  purchaser  took  the  land 
subject  to  such  lien,  notwithstanding  the  administrator's  assurance  to 
the  contrary. 

Same. — Final  SeUkment, —  When  May  he  Set  Aside — Summons. — Under  sec- 
tion 2403,  R.  S.  1881,  any  person  interested  in  an  estate  which  has  been 
finally  settled,  if  he  was  not  personally  served  with  summons,  and  did 
not  appear  at  the  hearing  of  such  final  settlement,  may  have  the  same 
set  aside  if  it  affects  him  adversely,  for  any  of  the  causes  therein 
specified. 

Sabce. — Final  Setllement. — Action  by  Creditor  to  Set  Aside. — Estoppel. — When 
a  creditor  of  a  decedent  seeks  to  set  aside  the  final  settlement  of  the  ad- 
ministrator, on  the  ground  that  the  administrator  misappropriated  the 
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funds  arising  from  the  sale  of  certain  real  estate,  he  is  not  estopped 
from  so  doing  because  formerly  he  had  brought  a  suit,  in  which  he  was 
defeated,  to  set  aside  the  sale  of  the  land,  alleging  as  a  reason  therefor 
that  the  land  sold  too  cheap.  ^Neither  is  he  estopped  because  he  failed 
to  object  to  certain  acts  and  declarations  of  the  admiuistrator,  it  not 
appearing  that  he  knew  his  rights,  or  that  his  failure  to  object  in  any 
degree  influenced  the  conduct  of  the  administrator,  or  that  the  admin- 
istrator did  not  know  all  the  facts  as  fully  as  he  did. 

From  the  Wells  Circuit  Court. 

L,  Mock  aud  A.  Simmons,  for  appellant. 
E.  R.  Wilson  and  /.  J.  Todd,  for  appellee. 

Coffey,  C.  J. — David  Taylor  died  intestate  in  Wells 
county  in  the  year  1882,  seized  in  fee  of  certain  land  upon 
which  one  McKee  held  a  mortgage  to  secure  the  sum  of  eight 
hundred  dollars,  which  was  the  only  lien  thereon.  The  ap- 
j)ellant  was  duly  appointed  administrator  of  Taylor's  estate, 
and  the  personal  assets  being  insufficient  to  pay  the  debts,  he 
filed  a  petition  alleging  that  fact,  and  asking  that  the  widow's 
interest  in  the  land  be  set  off  to  her  in  severalty,  in  order 
that  he  might  sell  the  remaining  two-thirds.  Commissioners 
were  appointed  to  make  partition,  and  reported  that  the  land 
could  not  be  divided  without  injury  to  the  owners;  where- 
upon the  court  entered  an  order  that  the  appellant,  as  admin- 
istrator, should  sell  the  land  as  a  whole,  and,  after  paying 
one-third  to  the  grantee  of  the  widow,  that  he  should  apply 
the  remainder  to  the  payment  of  the  debts  due  from  the  es- 
tate. The  land  was  accordingly  appraised  and  sold,  and  the 
proceeds  passed  into  the  hands'of  the  appellant.  No  mention 
was  made  of  the  McKee  mortgage  either  in  the  petition  or 
order  of  sale,  nor  was  McKee  made  a  party  to  the  proceed- 
ing. At  the  time  of  the  sale,  which  was  at  public  auction, 
the  appellant  publicly  announced  that  the  McKee  mortgage 
would  be  paid  out  of  the  proceeds  of  the  sale,  and  that  the 
purchaser  would  take  the  land  freed  from  the  lien  of  such 
mortgage.  The  land  sold  for  its  full  value,  the  purchaser 
taking  the  same  with  the  understanding  and  agreement  that 


362  SUPREME  COURT  OF  INDIANA, 


Oruni,  Administrator,  v.  Meeks. 


the  mortgage  should  be  paid  out  of  the  proceeds  of  the  sale. 
The  appellant,  pursuant  to  such  agreement,  paid  the  McKee 
mortgage  in  full,  and  failed  to  pay  the  appellee's  claim  in 
full  on  account  of  the  insolvency  of  the  estate.  A  final  set- 
tlement sheet  was  filed  by  the  appellant,  notice  given  by  pub- 
lication and  posting  notices,  and  the  final  settlement  ap- 
proved, and  the  appellant,  as  administrator,  discharged. 

No  summons  was  served  upon  the  appellee,  and  he  did  not 
appear  at  the  final  settlement. 

He  prosecuted  this  action  in  the  court  below  to  set  aside 
the  final  settlement,  and  succeeded.  This  appeal  is  prose- 
cuted from  the  judgment  setting  aside  such  final  settlement, 
the  appellant  contending  : 

First.  That  no  sufficient  facts  are  shown  to  authorize  the 
setting  aside  of  the  final  settlement. 

Second.  That  he  had  the  legal  right  to  pay  the  McKee 
mortgage  in  full. 

Third.  That  the  appellee  is  estopped  from  attacking  and 
setting  aside  the  final  settlement  on  account  of  his  conduct 
prior  thereto. 

Under  the  first  contention  it  is  claimed  that  there  is  no  law 
in  this  State  authorizing  the  issuing  and  service  of  a  sum- 
mons upon  a  creditor  in  case  of  a  final  settlement,  and  that 
a  creditor,  failing  to  appear  in  response  to  publication  and 
posting  notices,  is  precluded  by  the  order  discharging  the  ad- 
ministrator. 

Section  2395,  R.  8.  1881,  provided  that  if  a  final  settle- 
ment account  was  filed  after  the  expiration  of  the  year,  no- 
lice  should  be  given  to  the  creditors  of  the  deceased  of  the 
time  set  for  the  hearing  of  the  same.  If  any  matter  was  ex- 
hibited in  the  account  necessary  to  be  answered,  or  specially 
to  be  determined  by  the  court,  it  required  the  parties  to  be 
affected  thereby  to  be  personally  summoned  to  attend  the 
hearing  of  such  account,  and  show  cause  why  the  same 
should  not  be  approved. 

Section  2403  provides  that  when  any  final  settlement  has 


MAY  TERM,  1891.  363 

Crum,  Administrator,  v.  Meeks. 

been  made^  and  the  administrator  or  executor  discharged, 
any  person  interested  in  the  estate  not  appearing  at  the  final 
settlement^  nor.  personally  summoned  to  attend  the  same, 
may  have  such  settlement,  or  so  much  thereof  as  affects  him 
adversely,  set  aside  at  any  time  within  three  years  for  ille- 
gality, mistake,  or  fraud. 

By  an  act  approved  March  7,  1883  (Acts  1883,  p.  161), 
section  2395  was  amended  so  as  to  omit  therefrom  the  pro- 
vision relating  to  serving  a  summons  personally,  and  it  is 
argued  by  the  appellant  tliat  there  is  now  no  statute  author- 
izing an  administrator  to  sue  out  a  summons  upon  filing  his 
final  settlement,  and  by  reason  of  that  fact  the  provisions  of 
section  2403  in  relation  to  such  service  are  not  operative. 

We  can  not  give  our  assent  to  this  position.  The  repeal 
of  statutes  by  implication  is  not  favored,  and  a  statute  will 
not  be  held  to  be  so  repealed  unless  there  is  a  clear  con- 
flict. 

There  is  no  conflict  between  section  2403  and  the  amended 
section  2395,  and  therefore  the  latter  does  not  repeal  the 
former.  Section  2403  is  not  affected  by  the  act  approved 
March  7,  1883,  and  is  still  in  force.  It  is  too  plain  and  un- 
ambiguous to  require  construction,  and  under  its  terms  any 
person  interested  in  an  estate  which  has  been  finally  settled, 
if  he  was  not  personally  served  with  summons  and  did  not 
appear  at  the  hearing  of  such  final  settlement,  may  have  the 
same  set  aside  if  it  affects  him  adversely,  for  any  of  the  causes 
therein  specified.     Pollard  v.  Barkley,  117  Ind.  40. 

The  second  question  presented  for  our  consideration  seems 
to  be  settled  by  the  decisions  of  this  court.  In  the  case  of 
Massey  v.  Jerauld,  101  Ind.  270,  it  was  said  :  "  Real  estate 
encumbered  by  Hens  may  be  sold  by  an  administrator  in  one 
.of  two  ways;  1st.  Subject  to  the  liens;  and,  2d.  To  dis- 
charge the  liens.  In  the  latter  case  the  purchaser  will  take 
and  hold  the  lands  freed  from  the  liens."  In  Martin  v. 
Beasley^  49  Ind.  280,  it  is  said,  *^  Unless  otherwise  ordered  by 
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the  court,  they  (administrators)  sell  and  convey  the  land 
subject  to  all  encumbrances.'^ 

To  divest  the  lien  of  a  mortgage  by  an  administrator's  sale 
of  land  the  mortgagee  must  be  made  a  party  to  the  proceed- 
ing, and  the  court  must  order  the  sale  of  the  land  to  dis- 
charge the  lien.  In  such  case  the  lien  is  divested,  and  fol- 
lows the  proceeds  of  the  sale.  Martin  v.  Beaaley,  supra; 
Boaz  v.  McGhesney,  53  lud.  193 ;  Foltz  v.  Petals,  16  Ind. 
244 ;  Clarke  v.  Henshaw,  30  Ind.  144 ;  State^  ex  reL,  v, 
Kelso,  94  Ind.  587;  Henderson  v.  Whitingcr,  56  Ind.  131 ; 
Moody  V.  ShaWy  85  Ind.  88 ;  Brown  v.  Forst,  95  Ind.  248. 

In  this  case  McKee,  the  mortgagee,  was  not  a  party  to  the 
proceeding  to  sell,  nor  did  the  court  order  a  sale  to  pay  his 
mortgage.  It  is  plain,  therefore,  that  the  lien  of  the  McKee 
mortgage  was  not  divested,  and  that  the  purchaser  took  the 
land  subject  to  such  lien,  notwithstanding  the  administrator's 
assurance  to  the  contrary. 

The  question  as  to  whether  the  laud  was  sold  subject  to 
the  lien  of  the  mortgage  or  freed  therefrom  must  be  deter- 
mined by  the  record,  and  not  by  the  declarations  of  the  ad- 
ministrator.    Massey  v.  Jerauld^  supra. 

As  the  land  of  the  deceased  was  sold  subject  to  the  Mc- 
Kee mortgage  the  appellant  had  no  authority  to  pay  such 
mortgage  debt  iu  full  to  the  injury  of  the  appellee.  Such 
payment  was  illegal,  and  a  final  settlement  giving  credit  for 
the  amount  thus  paid  was  illegal,  and  was  properly  set  aside. 

We  do  not  think  the  matter  relied  on  by  the  appellant 
constitutes  an  estoppel.  The  only  affirmative  matter  alleged 
against  the  appellee  is  that  he  brought  a  suit  to  s6t  aside  the 
sale  of  the  land,  alleging  as  a  reason  therefor  that  the  land 
sold  too  cheap.     In  this  action  he  was  defeated. 

We  are  not  able  to  see  any  connection  between  the  matters 
involved  in  that  suit  and  the  controversy  here.  In  this  case 
the  appellee  proceeds  upon  the  theory  that  the  sale  of  the 
land  was  legal,  but  alleges  that  the  appellant  misappropriated 
the  funds  arising  from  such  sale. 
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The  other  matters  relied  on  as  constituting  an  estoppel  con- 
sist of  the  failure  of  the  appellee  to  make  objections  to  certain 
acts  and  declarations  of  the  appellant,  but  it  does  not  ap- 
pear that  the  appellee  knew  his  rights,  or  that  his  failure  to 
object  in  any  degree  influenced  the  conduct  of  the  appellant  • 
nor  does  it  appear  that  the  appellant  did  not  know  all  the 
facts  as  fully  as  the  appellee.  In  such  case  there  is  no  es- 
toppel.    Hosford  V.  Johnson^  74  Ind.  479. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  May  25;  1891. 


No.  16,084. 

Dick  et  al.  v.  Mullins  et  al. 

Practice. — Motion  to  Dismiss  Appeal.— Notice  to  Appellants. — Supreme  Court 
Rule, — Under  Bule  14  of  the  Supreme  Court,  a  motion  to  dismiss  an  ap- 
peal because  of  the  alleged  insufficiency  of  the  notice  of  appeal,  will  be 
overruled  if  the  appellants  have  not  been  given  notice  of  the  motion. 

Bill  of  Exceptions. — How  Evidence  Made  Part  of. — Stenographer's  Report — 
A  bill  of  exceptions  incorporating  the  evidence  is  always  essential,  as 
the  evidence  must  come  to  the  appellate  tribunal  under  the  sanction  of 
the  trial  judge.  Evidence  can  not  be  brought  into  a  bill  of  exceptions 
by  reference  to  a  stenographer's  report,  but  the'  report  itself  may  be  in- 
corporated. 

From  the  Pulaski  Circuit  Court. 

W.  Spangler  and  J,  M.  Spa7igler,  for  appellants. 
B.  Bo7'der8  and  F.  L.  Dukes,  for  appellees. 

Elliott,  J. — Notice  of  the  appeal  was  served  upon  the 
appellees^  and  the  service  is  proved  by  the  acknowledgment 
of  their  attorney.  They  have  filed  a  motion  to  dismiss  the 
appeal  because  of  the  alleged  insufl&ciency  of  the  notice  of 
appeal,  but  they  have  not  given  the  appellants  notice  of  the 
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motion.  The  rules  of  the  court  require  notice  of  such  mo- 
tions, and  there  must  be  a  compliance  with  those  rules.  Rule 
XIV.  The  motion  to  dismiss  the  appeal  is  overruled,  with 
instructions  to  the  clerk  to  tax  the  costs  of  the  motion  against 
the  appellees. 

The  questions  argued  by  the  appellants'  counsel  require  an 
examination  of  the  evidence,  and  that  is  not  before  us.  The 
stenographer's  report  of  the  evidence  does  not,  and  can  not, 
make  the  evidence  a  part  of  the  record.  The  recital  of  the 
record  is  this  :  '^  And  the  defendants  filed  and  presented  a 
bill  of  exceptions.  No.  1  being  the  stenographer's  long-hand 
report  of  the  evidence,  taken  upon  the  trial  of  this  cause." 
The  report  is  appended  to  the  record,  and  is  preceded  by  the 
certificate  of  the  clerk.  It  is  entirely  clear  that  evidence 
can  not  be  brought  into  the  record  in  the  mode  here  adopted. 
Clark  V.  State,  ex  rel.,  125  Ind.  1,  and  cases  cited ;  Fiseus  v. 
Turner,  125  Ind.  46 ;  Ohio,  etc.,  R.  W.  Co.  v.  Voight,  122 
Ind.  288;  Doyal  v.  Landes,  119  Ind.  479;  Wagoner  v.  H7/- 
8on,  108  Ind.  210. 

A  bill  of  exceptions  incorporating  the  evidence  is  always 
essential,  as  the  evidence  must  come  to  the  appellate  tribunal 
under  the  sanction  of  the  trial  judge.  There  is  no  necessity 
for  copying  the  stenographer's  report,  but  the  report  must 
be  embodied  in  the  bill  of  exceptions  before  the  judge  signs 
it.  Evidence  can  not  be  brought  into  a  bill  by  reference  to 
a  stenographer's  report,  but  the  report  itself  may  be  incor- 
porated.    Patterson  v.  Churchman,  122  Ind.  379. 

Judgment  affirmed. 

FUed  May  25, 1891. 
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Steele  v.  Aspy,  Administrator.  Ig  JS 
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Becbiyer. — Apjdieation  for  Appointmeyit  of. — Appliealion,  how  Considered. —  **^  f^ 

Appliean^s  InUraUin  Property. — Conditional  Sale, — In  an  agreement  for  the  145   5^0 

sale  or  trade  of  a  stock  of  goods,  it  was  stipulated  that  the  purchaser  128  3tt7 

should  not  move  the  goods  from  the  town  in  which  they  then  were,  but  ^^'*    ^^ 

that  he  should  be  allowed  to  sell  the  same,  and  that  he  should  turn 
over  to  the  vendor  all  moneys  arising  from  the  sale  of  the  goods  until 
the  difference  between  them  was  settled. 

Heldy  that  in  order  that  the  title  may  not  pass,  in  the  transfer  of  personal 
property,  there  must  be  a  plain  and  express  stipulation  to  that  effect, 
and  that  under  the  foregoing  facts  the  title  had  passed,  and  that  the 
seller  had  no  such  right  or  interest  in  the  property  as  entitled  him  to 
the  appointment  of  a  receiver,  even  if  the  purchaser  was  insolvent  and 
was  disposing  of  the  goods  and  applying  the  proceeds  to  his  own  use, 
in  violation  of  the  terms  of  his  contract. 

Heldf  also,  that  in  an  application  for  a  receiver  the  court  must  look  to 
and  consider  the  facts  stated  in  the  application,  and  unless  they  are 
sufficient  to  justify  the  appointment  it  must  be  denied. 

From  the  Jay  Circuit  Court. 

/.  J.  M.  La  Follette,  D.  T.  Taylor  and  R.  H.  Hartford,  for 
appellant. 

P.  B.  Manley,  J.  T.  France  and  J.  T.  Merryman,  for 
appellee. 

McBride,  J. — This  was  an  appeal  from  an  order  appoint- 
ing a  receiver  on  the  application  of  the  appellee,  as  adminis- 
trator de  bonis  non  of  the  estate  of  Isaac  Nelson,  deceased. 

On  the  3d  day  of  November,  1888,  said  decedent  and  ap- 
pellant entered  into  a  contract,  of  which  the  following  is  a 
copy : 

"Geneva,  Ind.,  Nov.  3d,  1888. 

"Article  of  agreement  between  Isaac  Nelson  and  Alva 
Steele.  The  said  Isaac  Nelson  doth  agree  to  trade  to  Alva 
Steele  a  certain  stock  of  goods  in  the  town  of  Geneva,  the 
goods  to  be  invoiced  at  cost  and  carriage,  except  damaged 
goods  to  be  taken  for  what  they  are  worth.     The  said  Alva 
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Steele  trades  property  in  the  town  of  DuDkirk^  located  on 

Main  and  Converse  streets,  one  located  on  railroad  grounds. 

The  said  property  to  be  taken  at  thirteen  hundred  dollars. 

The  said  Alva  Steele  agrees  not  to  move  the  stock  of  goods 

from  the  town  of  Geneva,  but  allowed  to  sell  said  goods,  and 

all  money  taken  in  to  be  turned  over  to  Isaac  Nelson  until 

difference  is  satisfied. 

"Isaac  Nelson. 

"Alva  Steele." 

Appellee  brought  suit  to  collect  the  sura  of  $1,008,  which 
he  allegeH  was  the  difference  between  the  invoice-price  of 
the  goods  and  the  property  transferred  by  Steele  to  decedent. 
The  complaint  charges,  in  substance,  that  the  appellant  has 
sold  goods  out  of  said  stock  to  the  amount  of  $500,  but  that, 
instead  of  paying  the  same  over  as  required  to  do  by  the 
terms  of  the  contract,  he  has  retained  all  of  it,  and  has  ap- 
plied it  to  his  own  use,  that  he  is  wholly  and  notoriously  in- 
solvent, and  is  still  selling,  and  threatening  to  sell  and  other- 
wise dispose  of  said  goods  and  apply  the  proceeds  of  such 
sales  to  his  own  use,  in  violation  of  the  terms  of  said  con-, 
tract,  and  that  if  he  is  permitted  to  retain  possession  of  said 
stock  of  goods  said  claim  will  be  wholly  lost  to  the  estate. 

The  only  showing  and  application  for  the  appointment  of 
a  receiver  was  contained  in  the  complaint,  which  was  veri- 
fied. 

To  authorize  the  interposition  of  the  court  by  the  appoint- 
ment of  a  receiver,  it  was  essential  that  the  appellee  should 
show  either  a  clear  legal  right  in  himself  to  the  property  in 
controversy,  or  that  he  had  some  lien  upon  or  property  right 
in  it,  or  that  it  constituted  a  special  fund  out  of  which  he 
was  entitled  to  satisfaclion  of  his  demand.  It  was  e&sential, 
to  authorize  the  exercise  of  such  jurisdiction,  for  the  appellee 
to  show  that  he  had  a  present,  existing  interest  in  the  prop- 
erty. High  Receivers,  sections  11  and  12;  Beach  Receivers, 
section  5 ;  Smith  v.  Wells,  20  Howard  Prac.  Rep.  158. 

In  High  on  Receivers,  it  is  said  :    "  It  is  in  all  cases  es- 
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sential  that  the  plaintiff  should  have  a  present  existing  in- 
terest in  the  property  over  which  he  seeks  to  have  a  receiver 
appointed  ;  and  when  it  is  apparent  that  he  has  parted  with 
his  entire  interest  in  and  title  to  the  property  the  court 
will  not  interfere."  Section  12,  supra.  In  Beach  on  Re- 
ceivers, it  is  said  :  "  The  right  of  the  plaintiff  to  the  prop- 
erty must  be  an  existing  one.  If  he  has  parted  with  his  in- 
terest, a  receiver  will  be  refused."     Section  5,  supra. 

It  is  clear  that  the  appellee  had  no  such  right  or  interest 
in  the  property  as  entitled  him  to  the  appointment! of  a  re- 
ceiver. 

That  there  may  be  a  conditional  sale  of  personal  property 
whereby  the  vendor  retains  the  ownership  until  the  price  is 
paid,  although  he  parts  with  possession,  is  well  settled  in 
tliis  State.  Bradshaw  v.  Wa7'ner,  54  Ind.  58  ;  Thonias  v. 
Winters,  12  Ind.  322;  Dunbar  v.  Rawles,  28  Ind.  225  ; 
Hodson  V.  Warner^  60  Ind,  214  ;  Domestic  Sewing  Mach.  Co. 
V.  ArthurhuUz,  63  Ind.  322  ;  Winchester,  etc,  Co.  v.  Car- 
man, 109  Ind.  &l. 

That  the  title  may  not  pass  in  such  cases,  however,  there 
must  be  a  plain  and  express  stipulation  to  that  effect.  The 
vendor  clothing  the  vendee,  as  he  does,  with  all  the  indicia 
of  ownership,  whereby  as  to  third  parties  he  is  apparently 
the  owner,  must  make  his  reservation  explicit  and  unequiv- 
ocal. It  is  not  the  policy  of  the  law  to  encourage  such  sales, 
or  to  construe  as  conditional  a  sale  where  the  reservation  is 
equivocal  or  doubtful. 

In  the  case  of  Winchester,  etc.,  Co.  v.  Carman,  sujrra,  it  was 
held  that  where  a  sale  of  goods  was  made  to  one  who,  as  in 
this  case,  was  to  retail  them,  an  express  stipulation  that  the 
sale  was  conditional,  and  the  title  should  not  pass  until 
the  goods  were  paid  for,  was  void  as  to  creditors  of  the  ven- 
dee. 

By  the  sale  in  this  case  the  title  unquestionably  passed  to 
Steele.  There  can  be  no  doubt  that  the  property  would 
Vol.  128.— 24 
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have  been  subject  to  levy  and  sale  on  an  execution  against 
him^  or  that  if  levied  upon  he  could^  if  a  resident  householder 
entitled  to  exemption^  have  claimed  $600  in  value  of  it,  as  ex- 
empt from  execution.  That  the  debt  the  appellee  was  seek- 
ing to  collect  was  for  a  part  of  the  purchase  price  of  the 
goods  in  question  can  make  no  difference.  The  vendor  of 
chattels  retains  no  lien  thereon  for  purchase-money  after  he 
has  voluntarily  yielded  possession  to  the  vendee.  Schouler 
Personal  Property,  section  555. 

Appellee  insists  that  the  court  can  not  construe  the  con- 
tract, or  consider  the  sufficiency  of  the  facts  stated  in  the 
complaint  to  justify  the  appointment  of  a  receiver,  citing 
Ponder  v.  Tate^  96  Ind.  330;  Buchanan  v.  Berkshire  Life 
Ins.  Go.,  96  Ind.  510;  Pressley  v.  Harrison,  102  Ind.  14; 
Bufkin  V.  Boyce,  104  Ind.  53.  The  cases  cited  are  not  author- 
ity in  support  of  appellee's  contention.  It  is  true,  pleadings 
and  demurrers  are  not  relevant  to  such  an  application,  but 
of  necessity  the  court  must  look  to  and  consider  the  facts 
stated  in  the  application,  and  unless  they  are  sufficient  to 
justify  the  appointment  it  must  be  denied. 

The  court  erred  in  appointing  a  receiver  in  this  case. 

Judgment  reversed   with  costs. 

Filed  May  25, 1891. 


No.  15,038. 

The  Citizens'  Insurance  Company  v.  Hoffman. 

Insurance. — Application, —  Warranties. — Statements  made  by  the  insured 
in  his  application  for  insurance  are  not  deemed  warranties  unless  they 
are  incorporated  in  the  policy,  or,  in  some  appropriate  method,  referred 
to  in  that  instrument. 

Same. — CondUiiyM  of  Policy. — Where  the  insured  represents  in  his  letter 
of  application  for  insurance  that  a  certain  amount  of  insurance  will 
be  maintained,  but  the  application  is  not  incorporated  in  the  policy  or 
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made  a  part  thereof  by  reference,  no  inference  arises  that  the  policy  was 
issued  upon  the  condition  mentioned  in  such  letter  of  application. 

From  the  Vanderburgh  Circuit  Court. 

S.  J.  Peelle,  W.  L.  Taylor,  A.  Gilchrist  and  C.  A,  De 
Bruler,  for  appellant. 

T.  E.  Garvin,  Jr.,  and  6.  Ownningham,  for  appellee. 

Miller^  J. — The  appellee  sued  the  appellant  to  recover 
on  a  policy  of  insurance,  by  which  the  appellant,  in  consid- 
eration of  fifteen  dollars,  agreed  to  indemnify  him  to  the 
extent  of  $1,600  against  loss  by  fire  of  the  property  therein 
described. 

The  complaint  was  in  two  paragraphs.  The  first  averred 
a  total  loss  of  $90,000,  and  asked  for  judgment  for  $1,500, 
the  full  amount  of  the  policy. 

The  second  averred  a  loss  of  $51,000,  a  total  insurance  of 
$60,000,  and  that  the  defendant  was  liable  for  such  propor- 
tion of  the  loss  as  the  amount  of  its  policy  bore  to  the  whole 
amount  of  insurance  carried. 

The  defendant  answered  in  two  paragraphs.  The  first 
avers  that  by  the  policy  the  defendant  agreed  to  pay  only  the 
one-sixtieth  of  the  loss,  that  the  loss  was  $51,000,  and  that 
the  defendant  was  liable  for  the  one-sixtieth  of  that  amount, 
viz.,  $850,  and  interest,  and  no  more. 

In  the  second  paragraph  it  is  alleged  that  the  application 
for  the  policy  was  in  a  letter  addressed  by  the  plaintifi*to  the 
managers  of  the  defendant ;  that  in  such  application  the 
plaintiff  represented  that  the  amount  of  insurance  upon  the 
property  described  in  the  policy  filed  with  the  complaint, 
which  was  at  all  times  carried  by  the  plaintifi^,  was  $90,000, 
including  the  amount  applied  for ;  that  in  such  letter  the 
plaintiff  represented  and  guaranteed  that  thei'e  was,  and 
should  thereafter  be,  during  the  time  the  defendant  might 
insure  the  property,  an  insurance  in  the  sum  of  $90,000  ; 
that  the  letter  had  been  lost  and  the  defendant  was  therefore 
unable  to  file  a  copy  of  the  same  with  the  answer;  that  the 
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policy  was  issued  solely  in  consideration  of  the  representa- 
tion and  guaranty  contained  in  the  letter ;  that  by  the  terms 
of  the  policy  the  defendant  only  agreed  to  pay  the  one- 
sixtieth  of  the  loss  which  the  plaintiff  might  sustain  by  fire 
on  each  of  the  items  of  property  described  in  the  policy. 

It  is  averred  that  the  plaintiff^  in  violation  of  said  repre- 
sentation and  guaranty,  did  not  keep  and  maintain  (90,000 
insurance  upon  the  property,  but  only  had  $60,000  insurance 
at  the  time  of  the  fire  ;  that  the  total  loss  sustained  was  $51,- 
000,  of  which  the  defendant  was  liable  for  $850  and  interest, 
and  no  more. 

Demurrers  were  sustained  to  each  of  these  paragraphs  of 
answer,  and  the  defendant  declining  to  plead  further,  judgment 
was  rendered  for  $1,275  and  interest. 

Appellant  assigns  as  error  the  ruling  of  the  court  in  sus- 
taining the  demurrers  to  these  paragraphs  of  answer. 

The  facts  stated  in  the  complaint,  and  the  issues  of  law  and 
fact  presented  by  the  first  paragraph  of  answer,  are  substan- 
tially the  same  that  were  considered  and  ruled  upon  in  the 
case  of  Indiana  Insiiranee  Co.  v.  Hoffman,  ante,  p.  250,  and 
upon  the  authority  of  that  case  we  hold  that  the  court  did 
not  err  in  sustaining  the  demurrer  to  the  first  paragraph  of 
answer. 

In  the  second  paragraph  of  answer  the  letter  written  by 
/  the  assured  to  the  company  is  relied  upon  either  as  a  war- 
I  ranty  or  a  representation. 

In  Commomvealth  Ins.  Co.  v.  Monninger,  18  lud.  352,  this 
court,  in  distinguishing  between  a  representation  and  a  war- 
ranty, cites,  with  approval,  the  following  definition  of  a  rep- 
resentation as  "  a  verbal  or  written  statement,  made  bv  the 
assured  to  the  underwriter,  before  the  subscription  of  the 
policy,  as  to  the  existence  of  some  fact,  or  state  of  facts,  tend- 
ing to  induce  the  underwriter  more  readily  to  assume  the  risk, 
by  diminishing  the  estimate  he  would  otherwise  form  of  it. 

I  It  is  a  part  of  the  preliminary  proceedings  which  propose  the 
contract ;  and  a  warranty  is  a  part  of  the  contract,  as  it  has 
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been  completed."     May  Ins.  (3d   ed.),  section  159;  Wood 
Fire  Ins.  (2d  ed.),  section  150. 

It  will  be  observed  that  there  is  no  allegation  in  the  an- 
swer that  there  was  $90^000  insurance  on  the  property  at  the 
time  the  policy  was  issued.  Neither  is  it  claiufed  in  the 
answer  that  at,  or  prior  to,  the  time  the  policy  was  issued 
the  assured  made  any  statement  of  fact  that  was  not,  at  the 
time,  true. 

It  is  contended,  that,  if  the  application  did  not  contain  a 
misstatement  of  fact,  it  constituted  a  warranty  or  guar- 
antee that  the  assured  would  maintain  $90,000  insurance  on 
the  property. 

It  nowhere  appears  from  the  policy  that  the  application 
was  incorporated  in,  or  made  a  part  of,  the  same.  We  find 
in  the  policy  this  clause  :  *^  If  an  application,  survey,  plan, 
or  description,  is  referred  to  in  this  policy,  such  application, 
survey,  plan,  or  description  is  hereby  made  a  part  of  this 
contract,  and  a  warranty  by  the  assured." 

This  language  is  significant  when  taken  in  connection  with 
the  fact  that  no  reference  was  made  in  the  policy  to  any  ap- 
plication having  been  made  for  insurance. 

The  necessity  for  piaking  the  application  a  part  of  the  pol- 
icy in  order  to  make  any  statements  therein  contained  war- 
ranties, is  tersely  stated  by  Elliott,  J.,  in  Presbyterian, 
etc.,  Fund  v.  Allen,  106  Ind.  593,  as  follows : 

^*  Statements  made  by  the  insured  in  his  application  for 
insurance  are  not  deemed  warranties  unless  they  are  incor- 
porated in  the  policy,  or,  in  some  appropriate  method,  re-  f 
ferred  to  in  that  instrument." 

It  does  not  come  within  the  rule  of  construing  and  read- 
ing together  papers  contemporaneously  executed,  as  parts  of 
the  same  contract  (Burns  v.  Singer  Mfg.  Co.^  87  Ind.  541, 
and  Singer  Mfg.  Co.  v.  Forsyth,  108  Ind.  334),  for  the  policy 
is  a  complete  instrument  and  contract  within  and  of  itself, 
containing  no  reference  or  allusion  to  any  other  instrument. 

It  is  evident,  from  the  averments  of  the  answer,  taken  in 
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connection  with  tiie  policy,  that  the  company,  instead  of  ac- 
cepting the  terms  of  the  letter,  by  inserting  a  clause  in  the 
policy  to  that  effect,  as  is  usual  when  a  given  amount  of  in- 
surance is  to  be  maintained,  issued  the  policy,  giving  the  as- 
sured the  privilege  of  making  other  insurance,  without  limit 
or  notice,  until  required. 

The  general  and  well-settled  rule  is,  that  the  application 
forms  no  part  of  the  policy,  unless  it  is  referred  to  and 
adopted.  Wood  Fire  Ins.,  section  138 ;  May  Ins.,  section 
169 ;  Owens  v.  Holland  Purchase  Lis,  Co.,  56  N.  Y.  565 ; 
Commonwealth  Ins.  Co.  v.  Monninger,  supra. 

Holding,  as  we  do,  that  the  company  did  not  adopt,  or 
'treat,  the  application  as  a  part  of  the  policy,  no  inference 
arises  that  the  policy  was  issued  upon  the  terms  or  conditions 
mentioned  in  the  letter,  or  application,  for  it  might  well  be 
inferred  that  the  terms  of  the  application  were  not  satisfac- 
tory to  the  insurers,  and  that  they  therefore  chose  to  make 
the  contract  upon  their  own  terms,  and  independent  of  the 
application. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  th"  second  paragraph  of  the  answer. 

Judgment  affirmed 

Piled  May  26,  1891. 


No.  15,066. 

Montgomery  v.  McCumber  et  al. 

Decedents'  Estates.— CAiW/ew  Second  Wife.'-Inlere8t  in  Husbatt^s  ReaUy,— 
Rights  of  Children. — Under  the  statute  previous  to  the  amendment  of 
1889  a  childless  second  wife  takes  a  fee  simple  title  in  one-third  of  the 
real  estate  of  which  her  husband  died  seized.  At  her  death  the  chil- 
dren of  the  husband  by  a  former  marriage  become  her  forced  heirs, 
and  the  quitclaim  deeds  of  such  children  do  not  estop  them  from  recov- 
ering the  land  after  the  death  of  the  widow.  The  said  deeds  only  pass 
the  title  held  by  the  grantors  at  the  time  of  the  conveyances. 

From  the  Gibson  Circuit  Court. 
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C.  A.  Bushirh  and  J.  W.  Brady,  for  appellant. 

&  H.  Kiddy  W,  M.  Land  and  /.  B.  Gamblcy  for  appellees. 

Olds,  J. — This  is  an  action  by  the  appellees  against  the 
appellant  for  the  partition  of  and  to  quiet  the  title  to  certain 
real  estate. 

The  court  found  the  facts  specially,  and  stated  its  conclu- 
sions of  law. 

The  facts  found  show  that  in  1866  one  Johnson  Fitzgerald 
died  intestate  the  owner  in  fee  of  the  real  estate  in  contro- 

L 

versy,  leaving  surviving  him  Willy  Ann  Fitzgerald,  a  second 
wife,  by  whom  he  had  no  children.  He  also  left  surviving 
him  children  and  grandchildren  by  a  former  marriage,  among 
whom  are  the  appellees.  In  1867  certain  of  the  adult  heirs 
of  said  Johnson  Fitzgerald  conveyed  by  quitclaim  deed  their 
interest  in  the  lands  of  which  Johnson  Fitzgerald  died,  seized 
to  James  Montgomery,  who  in  1868  instituted  suit  in  the 
common  pleas^  court  against  Willy  Ann  Fitzgerald,  the 
widow,  and  the  other  heirs  who  had  not  conveyed  to  him, 
for  the  partition  of  said  land. 

In  the  partition  proceedings  the  land  in  controversy,  a  cer- 
tain fifty-three-acre  tract,  was  set  off  to  the  widow  to  hold  dur- 
ing her  natural  life,  and  the  same  tract  was  assigned  and  set  off 
to  James  Montgomery,  subject  to  the  widow's  life-estate. 
Afterwards  James  Montgomery  conveyed  the  tract  of  land 
to  other  parties,  who  conveyed  the  same  to  the  widow.  In 
1887  the  widow  died  intestate,  leaving  surviving  her  as  her 
only  heir  at  law  the  appellant  Mary  J.  Montgomery,  her 
daughter  by  a  former  marriage.  At  the  time  of  the  death 
of  the  widow  Willy  Ann  Fitzgerald,  there  were  living  of 
the  children  and  grandchildren  of  Johnson  Fitzgerald  the 
appellees,  who  claim  an  interest  in  the  land  and  bring  this 
suit. 

The  court  stated  as  conclusions  of  law  that  the  appellees 
were  entitled  to  partition  and  to  have  their  title  quieted. 

The  question  presented  and  discussed  is,  What  interest  did 
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the  surviving  childless  second  wife  take  in  the  lands  of  her 
deceased  husband  ? 

It  is  contended  by  the  appellant  that  she  took  but  a  life- 
estate,  and  that  the  children  by  the  former  marriage  took  the 
fee,  and  by  their  conveyances  the  title  passed  to  Montgomery 
and  from  Montgomery  to  his  grantees,  and  from  them  by 
mesne  conveyances  to  the  widow,  and  at  her  death  it  de- 
scended to  her  only  child  and  heir,  the  appellant. 

On  the  other  hand,  it  is  contended  by  the  appellees  that  at 
the  death  of  Johnson  Fitzgerald  the  widow  took  a  fee  simple 
title  in  the  one-third,  which,  at  her  death,  descended  to  the 
children  of  Fitzgerald  by  the  former  marriage ;  that  the  quit- 
claim deeds  only  conveyed  to  the  grantee  the  interest  they 
had  in  the  two-thirds,  and  that  they  are  not  estopped  from 
recovering  their  interest  in  the  one- third  which  they  take  as 
the  forced  heirs  of  the  second  and  childless  wife. 

Counsel  for  appellant  contend  that,  at  the  date  of  the  con- 
veyance from  the  children  to  Montgomery,  and  at  the  date 
of  the  partition,  also  at  the  time  of  the  execution  of  the  sub- 
sequent conveyances  by  which  the  widow  received  the  title 
vested  in  Montgomery,  under  the  law  as  then  declared  by  the 
decisions  of  this  court  in  the  cases  of  Martindale  v.  Martin- 
dale,  10  Ind.  566,  Ogle  v.  Sloops,  11  Ind.  380,  and  Rochhill 
V.  Nelson,  24  Ind.  422,  the  widow  only  took  a  life-estate  in 
the  one-third,  and  the  children  of  the  former  marriage  took 
a  fee,  and  that  the  rights  of  the  parties  are  fixed  and  meas- 
ured by  the  law  as  then  declared. 

The  question  presented  can  scarcely  be  regarded  as  an 
open  one,  as  all  of  the  principles  involved  have  been  passed 
upon  and  held  adversely  to  the  appellant  by  numerous  recent 
decisions  of  this  court. 

The  language  of  the  statute  previous  to  the  amendment 
of  1889  declares,  and  the  decisions  have  so  held,  that  the 
childless  second  wife  takes  a  fee  simple,  and  at  her  death  the 
children  of  the  husband  by  a  former  marriage  become  her 
forced  heirs,  and  it  has  been  held  that  the  quitclaim  deeds 
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of  such  children  do  not  estop  them  from  recovering  the  land 
after  the  death  of  the  widow.  The  quitclaim  deed  only  passes 
the  title  held  by  the  grantor  at  the  time  of  the  conveyance. 
See  Bryan  v.  Uland,  101  Ind.  477,  where  the  authorities  are 
collected;  also,  Tliorp  v.  Hanes,  107  Ind.  324;  Erwin  v. 
GameTy  108  Ind.  488;  Gwaltney  v.  Gwaltneyy  119  Ind.  144. 
These  decisions  are  decisive  of  the  question  presented. 

Judgment  affirmed,  with  costs. 

Filed  Jane  9,  1891. 


No.  15,032.  ^^^ 

110    219 
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128    877 

Easemekt. — Implied  Dedication, — The  implied  dedication  hj  the  owner  of  J^  ^ 
land  platted  for  a  town  site  of  a  strip  of  land  fronting  a  river,  to  the  }^   ^l 
public  as  a  common,  for  the  purpose  of  a  landing,  and  for  access  to  the  147  490 
river,  does  not  vest  in  the  town,  or  in  the  public,  the  fee  of  the  land, 
but  the  fee  remains  in  the  grantor,  subject  to  the  easement. 

Same. — AUuvicU  Accretions. — Such  easement  attaches  to  alluvial  additions 
caused  by  changes  in  the  course  of  the  river,  and  the  public  has  the 
right  to  pass  over  such  additions  for  the  purpose  intended  by  the  dedi- 
cation. 

Same. — Abandonment  of  Landing. — Non-  User  of  Easement, — A  non-user  of 
the  easement,  for  the  purpose  intended,  for  a  period  of  thirty  years,  due 
to  an  abandonment  of  commerce  upon  the  stream,  will  be  taken  as  an 
abandonment  of  the  easement. 

Special  Finding. — Judgment. — Intendmeni. — ^To  warrant  a  judgment  in 
favor  of  a  party,  on  a  special  finding,  the  finding  must  contain  all  the 
facts  necessary  to  the  judgment,  and  nothing  is  to  be  taken  by  intend- 
ment. 

From  the  Owen  Circuit  Court. 

J.  H.  Fowler  and  W,  A.  Piekens^  for  appellant. 
D.  E.  Beem  and  W.  Hickam^  for  appellee. 

Coffey,  C.  J. — This  was  an   action   by  the   appellant 
against  the  appellee,  in  the  Owen  Circuit  Court,  to  recover 
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the  possession  and  to  quiet  the  title  to  the  land  described  in 
the  complaint. 

The  complaint  consists  of  two  paragraphs.  The  first  al- 
leges that  the  appellant  is  the  owner  in  fee  simple  and  enti- 
tled to  the  possession  of  the  land^  and  that  the  appellee  un- 
lawfully keeps  it  out  of  possession. 

The  second  paragraph  alleges  that  the  appellant  is  the 
owner  in  fee  simple  of  the  land^  and  that  the  appellee  is  as* 
serting  an  unfounded  title  thereto,  which  casts  a  cloud  upon 
the  title  of  the  appellant. 

The  cause  was  tried  by  the  court,  which,  at  the  request  of 
the  appellant,  made  a  special  finding  of  the  facts  proven,  and 
stated  its  conclusions  of  law  thereon. 

The  appellant  excepted  to  the  conclusions  of  law,  and  as- 
signs as  error  that  the  circuit  court  erred  in  such  conclu- 
sions. 

The  material  facts  in  the  case,  as  disclosed  by  the  special 
finding,  are,  that  on  the  18th  day  of  November,  1 834,  John  R. 
Freeland,  then  the  owner  in  fee  simple  of  the  west  fractional 
northwest  quarter  of  section  twenty-one  (21),  in  township 
nine  (9)  north,  of  range  four  (4)  west,  comprising  all  of  said 
northwest  quarter  west  of  White  river,  caused  to  be  sur- 
veyed and  platted  what  has  since  been  known  as  the  town 
of  Freedom.  The  plat  was  never  acknowledged,  and  was 
not  recorded  until  the  10th  day  of  August,  1841.  As  shown 
by  the  plat,  Randolph  street.  Wall  street,  Spring  street, 
Market  street.  Hill  street.  Limestone  street  and  Franklin 
street  run  east  and  west,  and  Water  street  runs  north  and 
south,  the  latter  being  on  the  extreme  eastern  boundary  of 
the  town,  and  is  sixty  feet  in  width.  At  the  time  the  plat 
was  prepared  there  was  a  strip  of  land  eighty  feet  wide  be- 
tween Water  street  and  White  river,  extending  from  Frank- 
lin street  south  to  a  point  midway  between  Spring  and 
Market  streets.  This  strip  was  impliedly  dedicated  by  Free- 
land  to  the  public  as  a  common  for  the  purpose  of  making, 
loading  and  landing  flat  boats  then  used  to  carry  freight  on 
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the  river,  and  for  access  to  the  river.  The  dedication  was 
accepted  by  the  public  and  the  citizens  of  the  town,  and  used 
by  them  for  the  purposes  for  which  it  was  dedicated  until 
about  the  year  1852.  Between  the  years  1834  and  1852  the 
river  washed  away  the  land  so  dedicated  to  such  an  extent 
that  the  west  bank  of  the  river  ran  near  the  east  edge  of 
Water  street,  and  by  reason  thereof  said  strip  was  not,  and, 
indeed,  could  not  be  used  by  the  public  for  the  purposes  in- 
tended by  the  dedication.  About  the  year  1862  the  business 
of  flat-boating  on  White  river  was  entirely  abandoned  at 
the  point  in  controversy,  and  has  never  since  been  resumed. 
After  the  change  in  the  stream,  and  the  abandonment  of  the 
dedicated  land  for  the  purposes  above  stated,  the  river  again, 
by  gradual  process,  changed  its  course  at  this  point,  and  for 
more  than  thirty  years  prior  to  the  time  this  cause  was  tried 
the  eighty-foot  strip  above  described,  and  all  its  accretions, 
have  been  claimed  and  occupied  by  the  appellee  and  his 
grantors,  who  have  kept  the  same  in  cultivation  as  farm 
lands,  so  far  as  they  were  capable  of  cultivation,  and  have 
paid  the  taxe§  on  the  same.  About  the  year  1857  the  land 
dedicated  being  partially  washed  away  at  some  points,  and 
wholly  in  the  river  at  other  points,  the  same  fell  into  disuse 
by  the  public  and  by  the  town  of  Freedom  as  a  boat-yard  or 
landing,  and  has  not  since  that  date  been  used  for  public 
purposes. 

At  the  time  Freeland  platted  the  town  of  Freedom  he  re- 
tained a  strip  one  hundred  feet  wide  on  the  north  side  of  the 
town,  and  a  like  strip  on  the  south  side,  neither  of  which 
was  included  in  the  platted  territory  nor  in  the  dedication. 

The  accretions  caused  by  the  gradual  change  in  the  river 
attaching  to  the  strip  dedicated  by  Freeland,  and  to  the  land 
retained  by  him,  not  dedicated  or  included  in  the  platted  ter- 
ritory, now  amount  to  about  twenty-five  acres. 

The  appellee  makes  title  to  the  land  by  a  regular  chain  of 
convevances  from  Freeland  to  himself.  Neither  the  town 
of  Freedom  nor   the  public    has  at  any  time  within  thirty 
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years  prior  to  the  trial  of  this  cause  had  possession  of,  or 
used,  or  occupied,  any  of  said  land,  except  that  portions  of 
the  strip  dedicated,  and  which  had  been  used  for  the  purpose 
of  access  to  a  church,  and  to  reach  a  public  highway ;  but  it 
has  not  been  used  for  any  of  the  purposes  intended  by  the 
dedication,  or  for  which  it  was  accepted  by  the  public. 

The  town  of  Freedom  was  incorporated  in  June,  1888. 
The  town,  as  incorporated,  includes  the  land  in  controversy. 
Under  these  facts  the  court  found,  as  matter  of  law,  that  the 
appellant  was  entitled  to  the  land  dedicated,  and  no  more. 

The  appellant  claims  the  land  in  controversy  under  the 
implied  dedication  made  by  Freelaud  in  1834,  while  the  ap- 
pellee  claims  under  regular  conveyances  executed  by  Free- 
land,  and  those  claiming  under  such  conveyances. 

The  dedication  mentioned  in  the  special  finding  did  not 
vest  in  the  town  of  Freedom,  nor  in  the  public,  the  fee  to 
the  eighty-foot  strip  of  land,  over  which  the  public  was 
given  the  right  to  pass,  but  left  the  fee  in  Freeland,  subject 
to  a  mere  easement.  Freeland,  or  his  grantees,  at  any 
time  since  the  dedication  could  have  maintained  eject- 
ment against  any  one  taking  unlawful  possession  of  the  strip. 
Terre  Haute,  etc.,  R.  R.  Go.  v.  Rodel,  89  Ind.  128.  It  is 
plain,  therefore,  under  the  repeated  holdings  of  this  court, 
that  the  appellant  could  not  recover  under  the  first  para- 
graph of  its  complaint,  as  it  declares  upon  a  fee  simple  title. 
Stoxd  V.  McPheeters,  84  Ind.  585 ;  Stehman  v.  Onillf  26  Ind. 
436  ;  Rotce  v.  Beckett,  30  Ind.  154  ;  Groves  v.  Marks,  32  Ind. 
319;  Ihintv.  Campbell,  83  Ind.  48. 

Assuming,  without  deciding,  that  the  appellant,  under  the 
second  paragraph  of  the  complaint,  was  entitled  to  the  relief 
sought,  we  proceed  to  an  examination  of  the  title  of  the  re- 
spective parties  to  the  suit. 

It  mav  be  remarked  at  the  outset  that  it  is  well  settled  at 
common  law  that  one  owning  land  in  fee,  bounded  by  a 
stream  of  water,  is  the  owner  of  all  the  accessions  to  such 
land  caused   by  a  gradual    change    in  the  channel  of  such 
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stream.  When  such  land  is  subject  to  an  easement^  the 
question  as  to  whether  such  accretion  becomes  a  part  of  the 
casement  depends,  of  necessity,  upon  the  nature  of  the  ease- 
ment, the  intention,  express  or  implied,  of  the  party  grant- 
ing, or  dedicating,  the  same,  and  the  intention  of  those  ac- 
cepting and  acting  upon  such  grant,  or  dedication.  If  one 
owning  land  bounded  by  a  stream  should  dedicate  a  public 
highway  running  parallel  with  the  stream,  and  extending  to 
the  water's  edge,  and  accretions  should  take  place  beyond  the 
highway  not  necessary  to  its  use,  it  could  not  be  contended 
with  reason,  that  such  addition  to  the  land  belonged  to  the 
public,  or  was  subject  to  the  easement  granted. 

But  if  one  owning  the  fee  should  dedicate  a  public  high- 
way running  to  a  public  ferry,  or  to  a  public  dock  or  boat- 
landing,  and  accretions  should  take  place  after  the  dedica- 
tion, over  which  it  was  necessary  to  pass  in  order  to  reach 
the  ferry  or  dock,  then  such  accretions  would  become  subject 
to  the  easement  so  dedicated,  otherwise  the  object  of  the 
donor  would  be  defeated  and  the  public  would  suffer.  The 
law  as  applicable  to  the  latter  class  of  cases  is  fully  dis- 
cussed and  illustrated  in  the  well-considered  cases  of  Saulet 
V.  Shepherd,  4  Wallace,  502;  Graviei^v.  City  of  New  Orleans, 
1  Condensed  Rep.  551 ;  Municipality  No,  ^  v.  Orleans  Cotton 
Press,  18  La.  123;  Cook  v.  City  of  Burlington,  30  Iowa,  94; 
and  Mayor,  etc,  v.  United  States,  10  Peters,  660. 

In  the  latter  case  cited  it  was  said  l)y  the  court :  "  The 
question  is  well  settled  at  common  law,  that  the  person  whose 
land  is  bounded  by  a  stream  of  water,  which  changes  its 
course  gradually  by  alluvial  formations,  shall  still  hold  the 
same  boundary,  including  the  accumulated  soil.  No  other 
rule  can  be  applied  on  just  principles.  Every  proprietor 
w^hose  land  is  thus  bounded,  is  subject  to  loss,  by  the  same 
means  which  may  add  to  his  territory ;  and  as  he  is  without 
remedy  for  his  loss,  in  this  way,  he  can  not  be  held  account- 
able for  his  gain.  This  rule  is  no  less  just,  when  applied  to 
public,  than  to  private  rights." 
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It  is  not  strictly  correct,  however,  to  say  that  such  al- 
luvial formation  attaches  to  the  easement,  for  that  is  a  mere 
incorporeal  hereditament,  but  it  attaches  to  the  land  covered 
by  the  easement,  and  the  right  of  the  public  to  use  the  ac- 
cretion to  the  same  extent  as  the  land  over  which  it  was 
granted,  at  once  attached  to  the  addition. 

In  our  opinion  the  easement  dedicated  by  Freeland  in  this 
case  was  of  such  a  nature  that  it  attached  itself  to  the  al- 
luvial formations  added  to  the  eighty-foot  strip  of  land  de- 
scribed in  the  special  finding,  and  conferred  upon  the  public 
the  right  to  pass  over  such  formations  for  the  purposes  in- 
tended by  the  dedication.  Had  there  been  a  continuous  use 
of  the  easement  created  b>  Freeland's  dedication,  the  case 
would  be  free  from  difficulty  ;  but,  as  we  have  seen,  the  ease- 
ment had  not  been  used  for  a  period  of  more  than  thirty 
years  before  the  commencement  of  this  suit,  and  the  chief 
object  sought  by  Freeland,  namely,  the  promotion  of  com- 
merce on  White  river,  had  ceased  to  exist. 

It  is  contended  by  the  appellee  that  under  these  circum* 
stances  we  must  presume  an  abandonment  of  the  easement 
created  by  the  implied  dedication  made  by  Freeland  in  the 
year  1834. 

Whatever  may  be  the  rule  as  to  an  easement  created  by  ex- 
press grant,  much  authority  is  to  be  found  holding  that 
public  easements  created  by  an  implied  dedication  may  be 
abandoned  by  the  public.  It  seems  to  be  settled  that  a  town 
or  city  may  not  abandon  its  public  streets  and  alleys,  and 
that  the  statute  of  limitations  does  not  apply  to  one  who 
wrongfully  obstructs  the  same,  and  this,  principally  upoj 
the  ground  that  such  obstruction  is  a  public  nuisance,  in^ 
dictable,  and  is  a  continuing  offence.  Pettis  v.  Johnson,  56 
Ind.  139;  Sims  v.  Gity  of  Frankfort,  79  Ind.  446.  But  that 
this  rule  does  not  apply  to  easements  other  than  streets  and 
alleys,  and  such  as  are  not  necessary  to  the  public  conven- 
ience, seems  to  be  settled.  Washburn  Easements  and  Serv- 
itudes, pp.  242  and  243 ;    City  of  Pella  v.  Scholte,  24  Iowa, 
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283 ;  Callaway  Co.  v.  Nolley,  31  Mo.  393 ;  Baldwin  v.  City 
of  Buffalo,  29  Barb.  396 ;  Commissioners,  etc.,  v.  Tayl(yr,  2 
Bay,  282;  Collett  v.  Board,  etc.,  119  Ind.  27;  Fox  v.  Hart, 
11  Ohio,  414 ;  Rowan  v.  Town  of  Portland,  8  B.  Mon.  242 ; 
Knight  v.  Heatoyi,  22  Vt.  480. 

In  City  of  Pella  v.  Scholte,  supra,  the  title  to  a  public 
square  was  involved,  and  in  discussing  the  questions  arising 
on  the  statute  of  limitations,  Dillon,  C.  J.,  who  delivered 
the  opinion  of  the  court,  said  :  "  Rights  of  this  character 
may  be  acquired  by  the  public  by  the  requisite  user,  and  it 
would  seem  reasonable  that  the  public,  with  a  knowledge  of 
its  rights  and  of  the  adverse  claim  by  an  individual,  may 
lose  those  rights  in  a  similar  manner.'' 

The  maxim  ''once  a  highway  always  a  highway,"  does 
not  exist  except  where  it  involves  the  rites  of  abutters  or 
those  occupying  a  similar  position. 

In  Elliott  Roads  and  Streets,  p.  658,.  it  is  said  :  "  But, 
where  no  such  rights  are  involved,  the  public  may  either 
abandon  or  vacate  a  highway,  and,  where  such  rights  do  ex- 
ist, they  may  also  be  abandoned  by  those  entitled  to  assert 
them.  *  *  *  It  is  proper,  therefore,  to  state  that  the 
highway  may  cease  to  exist  either  by  abandonment  or  vaca- 
tion according  to  law." 

In  this  case  the  easement  in  question  was  dedicated  for 
the  purpose  of  facilitating  commerce  on  White  river  by 
means  of  transporting  freight  on  flat  boats.  In  carrying  on 
such  business  it  was  necessary  that  the  public  should  have 
access  to  the  river  in  order  to  build  and  lond  boats,  and  to 
deliver  and  receive  such  articles  as  had  been  or  were  to  be 
shipped.  Commerce  on  the  river  was  entirely  abandoned 
more  than  thirty  years  before  the  commencement  of  this 
suit,  and  with  such  abandonment  the  public  ceased  to  use 
the  easement  in  controversy. 

We  are  of  the  opinion  that  when  commerce  on  White 
river  ceased   the  easement   in  question  ceased   also  to  ex- 
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ist.  If  one  owning  the  fee  should  dedicate  a  right  to 
pass  over  his  land  to  reach  a  particular  church  or  other 
public  place^  if  the  church  or  other  place  should  be  de- 
stroyed or  abandoned,  the  right  of  the  public  to  continue 
the  use  of  the  way  for  purposes  other  than  those  for  which 
it  was  intended  could  not  be  maintained.  So,  in  this  case, 
as  the  easement  was  given  for  the  purpose  of  carrying  on 
commerce  on  White  river,  we  think  the  right  to  use  it 
ceased  with  the  cessation  of  commerce  on  that  stream,  and 
that  it  must  be  held  that  the  non-user  for  the  period  of 
thirty  years,  when  taken  in  connection  with  the  other  facts 
in  the  case,  amounts  to  an  abandonment  of  the  rights  cre- 
ated by  the  implied  dedication  by  Freeland  to  pass  over  his 
land. 

We  think  the  judgment  should  be  affirmed  on  still  another 
ground. 

It  is  not  shown  by  the  special  finding  of  facts  that  the 
alluvial  additions  constituting  the  twenty-five  acres  of  land 
in  controversy  extend  east  of  the  land  dedicated  by  Free- 
land.  For  anything  that  appears  it  may  belong  to  the  land 
retained  by  Freeland  not  included  in  the  dedication.  If 
we  should  reverse  the  cause,  with  instructions  to  the  circuit 
court  to  re-state  its  conclusions  of  law  and  render  a  decree 
for  the  appellant,  to  what  land  should  the  decree  apply? 
Certainly  not  to  the  alluvial  attached  to  the  land  reserved 
by  Freeland. 

The  burden  was  upon  the  appellant  to  show  what  alluvial, 
if  any,  was  attached  to  the  land  covered  by  the  easement, 
and  as  the  court  does  not  find  that  any  addition  has  been 
made  to  this  particular  land  by  accretions,  we  must  presume 
that  there  was  none.  Vinto?iv.  Baldwin^  95  Ind.  433;  Citi' 
zens  Bank  v.  Bolen,  121  Ind.  301. 

To  warrant  a  judgment  in  favor  of  a  party  on  a  special 
finding  the  finding  must  contain  all  the  facts  necessary 
to  the  judgment,  and  nothing  is  to  be  taken  by  intendment. 
Vinton  v.  Baldwin,  supra;  Buchanan  v.  3filligan,  108  Ind. 
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433;  Waymire  v.  Lank,  121  Ind.  1;  Kehr  v.  Hall,  117 
Ind.  405.  ^ 

In  our  opinion  the  court  did  not  err  in  its  conclusions  of 
law  on  the  facts  found. 

Judgment  affirmed. 

FUed  May  26, 1891. 
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Scott  v.  Stetler  et  al. 

Practiob.  —  Demwrer. —  Atiswct. — Ingufficient  ParagrcupK — OoemvJlxng  De- 
murrer to, — Effect  of. — It  is  error  to  overrule  a  demurrer  addressed  to  an 

'  insufficient  paragraph  of  answer,  although  there  are  other  and  more 
comprehensive  paragraphs  of  answer. 

•Covenant. — Running  trith  Ixmd. —  What  is. — A  covenant  in  a  deed  of  cer- 
tain premises,  "  together  with  the  mill  and  all  privileges  and  easements 
thereto  belonging,"  is  a  covenant  running  with  the  land  that  the 
grantors  had  a  right  to  maintain  the  dam  at  the  height  it  was  when  the 
deed  was  made. 

Same. — Action  for  Broken  Covenant. — Subtequent  Grantee. —  When  can  not 
Maintain, — In  a  suit  by  a  subsequent  grantee  against  the  grantors  in 
the  above  deed  based  upon  the  breaking  of  said  covenant,  the  grantors 
may  successfully  defend  by  showing  that  they  sold  the  land  with  the 
agreement  that  the  grantees,  among  other  things,  were  to  repair  or  re- 
build the  old  dam,  and  that  it  should  not  be  raised  beyond  its  orig- 
inal height;  that  for  the  purpose  of  deceiving  their  grantors  the  gran- 
tees destroyed  the  marks  indicating  the  height  of  the  dam,  and  falsely 
represented  that  the  height  was  not  increased,  and  that  therefore  the 
grantors  executed  the  deed  in  ignorance  of  the  fact  that  the  height  of 
the  dam  had  been  increased. 

From  the  Kosciusko  Circuit  Court. 

/.  8.  Frazer  and  W.  D.  Frazer,  for  appellant. 

jff.  8.  Biggs,  8.  J,  North  and  J,  D.  Cook,  for  appellees. 

Elliott,  J. — The  contention  of  appellees'  counsel  that 
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an  error  in  overruling  a  demurrer  to  an  infiufficient  para- 
graph of  answer  is  harmless  in  a  case  where  there  are  other 
and  more  comprehensive  paragraphs  of  answer,  can  not  pre- 
vail. Counsel  confuse  a  ruling  holding  a  good  paragraph 
bad  with  a  ruling  holding  a  bad  paragraph  good^  and  are 
thus  led  into  a  radical  error,  for  there  is  a  clear  and  import- 
ant difference  between  the  two  classes  of  cases.  It  may  not 
prejudice  a  defendant  to  sustain  a  demurrer  to  one  paragraph 
of  an  answQT,  where  there  are  others  of  similar  character ;  but 
it  does  prejudice  a  plaintiff  to  hold  an  answer  to  be  a  bar  to 
his  cause  of  action  which  does  not  contain  facts  constituting 
a  defence.  The  question  is,  however,  so  fully  covered  by 
the  decisions  that  discussion  is  not  required.  Messick  v. 
Midland  R.  W.  Co,,  ante,  p.  81 ;  Thompson  v.  Lowe,  111 
Ind.  272;  Epperson  v.  Hostetter,  95  Ind.  583;  McGomas  v. 
Haas,  93  Ind.  276  (281);  Eve  v.  Louis,  91  Ind.  457  (463); 
Sims  v.OUy  of  Frankfort,  79  Ind.  446  (449) ;  Over  v.  Shan- 
non, 75  Ind.  352;  Kernodle  v.  Caldwell,  46  Ind.  153  (158); 
Abdil  V.  Abdil,  33  Ind.  460. 

The  appellant's  complaint  is  founded  upon  a  deed  executed 
by  the  appellees  to  Joseph  Harris  and  James  G.  Ackerman, 
in  1877.  By  successive  conveyances  the  appellant  became 
the  owner  of  the  real  estate  described  in  the  deed.  The  deed 
of  the  appellees  conveyed  a  flouring  mill  and  appurtenances. 
At  the  time  the  deed  was  executed  a  dam  five  feet  in  height 
was  appurtenant  to  the  land,  and  created  the  pool  from  which 
the  water  that  propelled  the  mill  machinery  was  obtained. 
The  dam  caused  the  water  to  flow  back  upon  the  land  of 
Julia  Hubbell,  and  for  the  injury  thus  produced  she  brought 
an  action  against  the  appellant,  and,  after  a  contest,  recov- 
ered judgment  for  damages,  and  also  secured  an  order  re- 
ducing the  height  of  the  dam  to  three  feet.  The  appellees 
were  notified  to  defend  the  action.  To  the  complaint,  which 
stated  the  facts  of  which  we  have  given  a  synopsis,  the  ap- 
pellees answered  that  they  sold  to  John  Anderson  and  Joseph 
Harris  two-thirds  interest  in  the  land,  mill  and  appurte- 
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nances ;  that  Anderson  and  Harris  agreed  to  build  a  new 
flouring  mill;  that  they  also  agreed  that  they  would  repair, 
or  rebuild,  the  old  dam,  and  that  it  should  not  be  raised 
beyond  its  original  height ;  that  for  the  purpose  of  deceiving 
the  appellees,  Anderson  and  Harris  destroyed  the  marks  in- 
dicating the  height  of  the  dam,  and  without  the  knowledge 
of  the  appellees  wrongfully  increased  the  height,  and  falsely 
represented  that  the  height  was  not  increased ;  that  Acker- 
man  subsequently  purchased  an  interest  in  the  property,  and 
united  with  Anderson  and  Harris  in  the  contract,  and  that 
the  deed  set  forth  in  the  complaint  was  executed  in  ignorance 
of  the  fact  that  the  height  of  the  dam  had  been  increased. 

If  the  original  parties,  Harris,  Anderson  and  Ackerman, 
were  seeking  to  recover  for  a  breach  of  the  covenants  on 
the  deed  executed  to  them,  there  would  be  no  diflBculty  in 
determining  the  controversy,  for  it  is  perfectly  clear  that 
they  could  not  recover,  inasmuch  as  the  breach  was  the  re- 
sult of  their  own  culpable  wrong.  If  the  appellant  can  re- 
cover, it  must  be  for  the  reason  that  he  occupies  a  better  po- 
sition than  the  persons  from  whom  he  derives  his  title.  The 
general  rule — and  it  is  a  rule  of  wide  sweep  with  compara- 
tively few  exceptions — is  that  an  assignee  can  take  no  higher 
or  greater  rights  than  his  assignor  possessed.  The  appellant 
must  prove  that  the  case  constitutes  an  exception  to  the 
general  rule,  since  one  who  asserts  that  his  case  forms  an 
exception  must  make  good  his  assertion.  It  is  necessary, 
therefore,  to  ascertain  and  decide  whether  the  appellant  does 
occupy  a  better  position  than  his  grantors. 

It  is  tacitly  assumed  in  the  argument  of  the  appellant 
that  there  is  a  covenant  that  the  grantors  had  a  right  to 
maintain  the  dam  at  the  height  it  was  at  the  time  the  deed 
was  made,  and  upon  this  assumption  it  is  argued  that,  as  this 
covenant  runs  with  the  land,  there  is  vested  in  the  appellant, 
as  a  remote  grantee,  the  right  to  maintain  an  action  for  its 
breach.  In  our  opinion  the  assumption  is  a  valid  one. 
Under  a  deed  such  as  that  through  which  the  appellant  claims 
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title,  the  right  to  maintain  a  dam  is  part  of  the  property 
conveyed,  for  that  deed  contains,  as  part  of  the  description 
of  the  premises  conveyed,  the  following  recital :  "  Together 
with  the  mill  and  all  privileges  and  easements  thereto  be- 
longing." The  right  to  maintain  the  dam  and  to  overflow 
adjacent  land  was  a  privilege  and  an  easement,  and  the  ap- 
pellees assumed  to  convey  all  easements  and  privileges. 
Bass  V.  City  of  Fort  Wayne,  121  Ind.  389.  The  covenant 
runs  with  the  land  because  it  has  nothing  of  the  quality  of 
a  personal  covenant  and  does  have  the  essential  elements  of 
a  real  covenant.  Nye  v.  Hoyle,  120  N.  Y.  195;  Fresno 
Canal  Co.  v.  Rowell,  80  Cal.  114  (13  Am.  St.  R.  112)  ;  Haz- 
lett  V.  Sinclair,  76  Ind.  488  (40  Am.  R.  254);  Conduittv. 
Ross,  102  Ind.  166;  Midland  R.  W.  Co.  v.  Fisher,  125  Ind. 
19.  The  right  to  maintain  the  dam  adds  to  the  value  of  the 
property  and  is,  in  fact,  part  of  it.  In  other  words,  the  in- 
corporeal right  is  an  essential  part  of  the  estate  assumed  to 
be  conveyed.  The  covenant,  therefore,  necessarily  referred 
to  the  estate  itself  and  not  to  a  personal  or  collateral  matter, 
and  is  one  running  with  the  land.  We  shall  assume,  with- 
out deciding,  that  the  covenant  was  broken  when  the  appel- 
lant was  evicted  from  part  of  the  easement,  and  that  the 
right  of  action  then  accrued,  and  upon  this  assumption  con- 
sider the  question  that  remains. 

It  is  evident,  from  what  has  been  said,  that,  upon  the  as- 
sumption made  for  argument's  sake,  the  right  of  the  appel- 
lant to  recover  depends,  as  we  have  already  suggested,  upon 
whether  his  rights  as  a  covenantee  rise  above  the  rights  of 
the  persons  through  whom  his  title  as  covenantee  is  derived. 
We  recognize  the  force  of  the  reasoning  in  such  cases  as 
Suydam  v.  Jones,  10  Wend.  180  (25  Am.  Dec.  552);  (?reen- 
vault  V.  Davis,  4  Hill,  643  ;  Kellogg  v.  Wood,  4  Paige  Ch.  578, 
in  so  far  as  it  proceeds  upon  the  proposition  that  a  covenant 
running  with  the  land  is  protected  against  equities  as  fully 
as  the  title  itself,  but  we  perceive  little  force  in  the  argu- 
ment that  a  parol  release  is  not  valid  because  an  instrument 
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under  seal  can  not  be  affected  by  an  instrument  of  less  dig- 
nity. We  shall  not,  however,  enter  upon  a  discussion  of  the 
general  subject,for  we  regard  the  question  as  settled  by  our  own 
decisions.  The  decisions  in  the  cases  oi  Robinius  v.  lAstery 
30  Ind.  142  ;  Gavin  v.  Buckles,  41  Ind.  528,  and  Coleman  v. 
Lyman,  42  Ind.  289,  affirm  that  the  grantor  may  success- 
fully defend  against  a  remote  grantee.  This  rule  has  be- 
come one  of  property,  hence  it  is  our  duty  to  adhere  to  it, 
and  adjudge  that  a  defence,  valid  against  an  immediate 
grantee,  is  equally  effective  against  a  remote  grantee. 
Judgment  affirmed. 

Olds,  J.,  did   not  participate   in   the   decision    of  this 
case. 

Filed  May  26, 1891. 


No.  15,141. 

Griswold  v.  Ward  et  ux. 

Lis  T'ENDENS. — Purchaser  witkaut  Notice, — New  Trial  as  cf  Right, — Reversal  of 
Judgment, — Where  a  plaintiff  in  ejectment  recovers  a  judgment  for  pos- 
session against  the  owner  in  fee,  who  is  in  possession  of  the  land,  and 
within  the  year  allowed  by  statute  the  defendant  obtains  a  new  trial  as 
of  right,  upon  which  he  recovers,  one  who  purchases  without  notice  a 
mortgage  executed  by  the  plaintiff  after  the  first  judgment  and  before 
the  new  trial  is  taken,  is  not  an  innocent  purchaser  within  section  1060, 
R.  S.  1881. 

From  the  Steuben  Circuit  Court. 

R.  W.  McBridey  for  appellant. 

J.  if.  Somers,  J.  I,  Best  and  F.  S.  Roby,  for  appellees. 

Coffey,  C.  J. — This  was  an  action  by  the  appellant,  in 
the  Steuben  Circuit  Court,  against  Leyman  Pierson  and  his 
wife,  the  appellees  herein,  Ancil  Ward  and  wife  and  others, 
to  foreclose  a  mortgage. 
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The  complaint  alleges  that^  on  the  11th  day  of  August, 
1885,  the  defendant,  Leyman  Pierson,  executed  his  note,  pay- 
able to  John  M.  Soniers  and  Frank  S.  Roby,  for  the  sum  of 
one  hundred  and  fifty  dollars ;  that  at  the  same  time  he  ex* 
ecuted  a  mortgage  upon  the  land  in  controversy  in  this  suit 
to  secure  the  payment  of  said  note,  which  mortgage  was  duly 
recorded ;  that  before  said  note  became  due  the  said  Somers 
and  Roby  endorsed  the  same  for  value  to  the  appellant ;  that 
the  defendants  other  than  Pierson  claim  some  interest  in  said 
land  adverse  to  said  mortgage,  but  that  such  interest  as  they 
may  have  therein  is  junior  and  subject  to  the  lien  of  said 
mortgage. 

The  note  secured  by  the  mortgage  in  suit  was  made  pay- 
able at  a  bank  in  this  State. 

The  appellees  Ward  and  his  wife  filed  a  joint  answer  in 
two  paragraphs. 

The.  first  paragraph  avers  that  Ancil  Ward  was,  at  the  time 
of  the  execution  of  the  note  and  mortgage  in  suit,  the  owner 
in  fee  of  the  land  described  in  the  mortgage,  and  was  in  the 
peaceable  possession  of  the  same,  and  that  he  had  ever  since 
continued  to  be  the  owner  of  said  land,  and  that  Pierson 
never  had  any  title  thereto. 

The  second  paragraph  of  the  answer  avers  that  at  the  time 
of  filing  the  answer  Ward  was,  and  at  the  time  of  the  execu- 
tion of  the  mortgage  had  been,  declared  the  owner  of  the 
land  therein  described  in  fee  simple,  and  ever  since  had  been 
such  owner ;  that  notwithstanding  such  facts  the  mortgagor, 
Leyman  Pierson,  with  others,  on  the  11th  day  of  August, 
1884,  commenced  an  action  in  the  Steuben  Circuit  Court 
against  the  appellee  Ancil  Ward  to  recover  the  land  de- 
scribed in  said  mortgage,  and  such  proceedings  were  there- 
after bad  that  said  Pierson,  on  the  11th  day  of  December, 
1884,  recovered  a  judgment  in  said  action  for  the  possession 
of  said  land  ;  that  thereafter,  to  wit,  on  the  26th  day  of  Sep- 
tember, 1885,  and  after  the  execution  of  said  mortgage  the 
appellee  Ancil  Ward  made  a])plication  and  obtained  a  new 
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trial  as  of  right,  and  thereafter  said  cause  was  tried  and  de- 
termined, and  it  was  adjudged  that  said  Leyman  Pierson  had 
no  title  to  said  land  ;  that  at  the  time  of  the  execution  of 
said  mortgage  Pierson  had  no  title  of  record  or  otherwise  to 
said  land  other  than  such  as  was  acquired  or  derived  by  said 
judgment. 

To  this  answer  the  appellant  filed  a  reply  in  threa  para- 
graphs, the  first  being  a  general  denial. 

The  second  paragraph  alleges  that  prior  to  the  execution 
of  the  note  and  mortgage  sued  on,  to  wit,  on  the  22d  day  of 
August,  1883,  Leyman  Pierson  and  others  commenced  an 
action  in  the  Steuben  Circuit  Court  against  the  appellee  An- 
cil  Ward  to  recover  the  possession  of  the  land  described  in 
the  mortgage,  and  that  such  proceedings  were  had  in  that 
action  that  on  the  Uth  day  of  December,  1884,  Pierson 
and  others  recovered  a  judgment  against  Ward  for  the  re- 
covery of  said  land,  and  adjudging  that  said  Pierson  and 
others  were  the  owners  thereof  in  fee;  that  Ward  was  the 
sole  defendant  in  that  action,  and  made  no  motion  for  a  new 
trial  at  the  term  at  which  said  judgment  was  rendered,  nor 
did  he  make  any  such  motion  until  the  26th  day  of  Septem- 
ber, 1885,  long  after  the  close  of  said  term;  that  on  that  day 
he  did  make  such  motion  as  of  right,  which  was  granted ; 
that,  on  the  23d  day  of  September,  1885,  and  before  the  ma- 
turity of  said  note,  the  appellant,  in  good  faith,  and  for  a 
valuable  consideration,  purchased  said  note  from  the  payees 
thereof,  and  they  endorsed  the  same  to  him  and  assigned  him 
said  mortgage ;  that  he  had  no  notice  or  knowledge  what- 
ever of  the  litigation  over  the  title  to  said  land,  nor  did  he 
know  that  Ward  had,  or  claimed  to  have,  any  interest  what- 
ever in  said  land  until  long  after  he  had  purchased  said  note 
and  mortgage  and  took  an  assignment  thereof;  that  while 
appellee  Ward  may  have  been  in  the  constructive  possession 
of  the  land,  he  was  not  in  the  actual  possession  thereof,  and 
it  was  apparently  unoccupied,  and  that  appellant  had  no 
knowledge  of  any  occupancy  of  said  land  at  the  time  he  so 
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purchased  and  took  an  assignment  of  said  note  and  mort- 
gage. 

The  third  paragraph  of  the  reply  does  not  materially  dif- 
fer,  in  legal  effect,  from  the  second. 

The  court  sustained  a  demurrer  to  the  second  and  third 
paragraphs  of  the  reply^  and  the  appellant  excepted. 

The  only  question  for  our  consideration  relates  to  the  pro- 
priety of  the  ruling  of  the  circuit  court  in  sustaining  the 
demurrer  to  the  second  and  third  paragraphs  of  the  reply. 

It  is  contended  by  the  appellant  that  he  is  an  innocent  pur- 
chaser within  the  meaning  of  section  1066,  R.  S.  1881,  which 
provides  that  "  The  result  of  the  new  trial,  if  application 
therefor  is  made  after  the  close  of  the  term  at  which  the 
judgment  is  rendered,  shall  in  no  case  affect  the  interest  of 
third  persons,  acquired  in  good  faith,  for  a  valuable  consid- 
eration, since  the  former  trial,"  while  on  the  other  hand  it 
is  contended  by  the  appellees  that  the  facts  alleged  in  the  re- 
ply do  not  bring  the  appellant  within  the  provisions  of  this 
statute. 

The  replies  are  by  way  of  confession  and  avoidance,  and 
they  confess  that  the  appellee  Ancil  ^V^ard,  at  the  time  the 
mortgage  in  suit  was  executed,  was  the  owner  in  fee  simple 
of  the  land  therein  described,  and  that  Pierson  had  no  title 
whatever  other  than  that  conferred  by  the  judgment,  which 
was  vacated  when  the  new  trial  was  granted,  and  that  upon 
a  second  trial  Ward  was  adjudged  to  be  the  rightful  owner 
of  the  land. 

In  avoidance  of  these  facts  it  is  alleged  that  the  appellant 
purchased  the  note  and  mortgage  without  any  notice  of  the 
judgment  in  favor  of  Pierson  against  Ward,  and  in  good 
faith  paid  a  valuable  consideration  therefor  without  notice 
that  Ward  had  or  claimed  anv  interest  in  the  land. 

It  is  settled  by  the  decisions  of  this  court  that  if  the  ap- 
pellant had  acquired  the  mortgage  in  suit  with  notice  of  the 
existence  of  the  judgment  in  favor  of  Pierson,  he  could  not 
claim  to  be  an  innocent  purchaser,  and  that  he  would  have^ 
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taken  it  subject  to  the  right  of  Ward  to  defeat  it,  by  taking 
a  new  trial  as  of  right,  at  any  time  within  one  year  from  the 
date  of  the  judgment.  Smith  v.  Cottrell,  94  Ind.  379 ;  Dun- 
ningUm  v.  Elston,  101  Ind.  373;  Browii  v.  Cbdy,  115  Ind. 
484. 

It  is  not  alleged  that  the  payees  of  the  note  who  took  the 
mortgage  did  not  have  full  knowledge  of  the  litigation  be- 
tween Pierson  and  Ward,  but,  independent  of  this  omission, 
we  think  the  replies  in  question  fail  to  bring  the  appellant 
within  the  provisions  of  this  statute.  It  is  alleged  that  the 
appellant  had  no  knowledge  of  the  judgment  in  favor  of 
Pierson  against  Ward,  and  this  being  true  it  can  not  be 
claimed  that  he  was  in  any  degree  influenced  to  make  the 
purchase  by  the  result  of  the  litigation  between  these  par- 
ties. He  is  in  the  same  situation  he  would  have  occupied 
had  there  been  no  judgment.  He  is  in  the  situation  con- 
templated by  the  statute,  provided  he  is  an  innocent  pur- 
chaser within  the  ordinary  meaning  of  that  term.  We 
think  it  was  intended  by  the  Legislature,  in  the  passage  of 
this  statute,  that  persons  who  purchased  the  land  or  ac- 
quired liens  thereon  under  such  circumstances  as  would  en- 
able them  to  hold  the  land  or  the  lien,  as  innocent  pur- 
chasers, in  the  absence  of  litigation  over  the  title,  should  not 
be  affected  by  the  granting  of  a  new  trial,  provided  such 
purchaser  or  lien-holder  took  without  notice  of  the  litiga- 
tion. The  Legislature  never  intended  to  give  a  purchaser 
without  notice  of  the  litigation  any  benefit  from  the  existing 
judgment  which  was  subject  to  the  right  of  the  party  against 
whom  it  was  rendered  to  vacate  it  at  any  time  within  the 
year,  but  the  purpose  was  to  protect  such  purchaser  from 
the  consequences  of  vacating  the  same,  where  he  purchased 
without  notice  of  its  existence. 

Had  Pierson  possessed  a  deed  to  the  land,  valid  upon  its 
face,  backed  by  a  regular  chain  of  title,  and  Ward  had  pos- 
sessed  a  better  title,  though  not  of  record,  then  the  appel- 
lant would  be  in  a  situation  to  assert  that  he  was  an  innocent 
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purchaser  for  value  without  notice,  aud  the  granting  of  a 
new  trial  would  not  have  affected  his  rights  acquired  before 
the  new  trial  was  granted. 

But  we  have  no  such  case  before  us.  Indeed  it  is  shown 
that  Pierson  had  no  title  except  such  as  rested  upon  his 
judgment  against  Ward,  which  afterward  proved  to  be  no 
title  at  all.  Had  appellant  acquired  his  mortgage  from 
Pierson,  in  the  absence  of  any  litigation  upon  the  subject 
of  title,  under  the  showing  made  here  Ward  could  have 
quieted  his  title  at  any  time  as  against  the  pretended  mort- 
gage lien. 

We  conclude,  therefore,  that  the  appellant  is  not  an  inno- 
cent purchaser  within  the  meaning  of  the  above  statutory 
provision,  and  that  the  court  did  not  err  in  sustaining  a  de- 
murrer to  the  second  and  third  paragraphs  of  the  reply  now 
under  consideration. 

Judgment  aflSrmed. 

McBride,  J.,  took  no  part  in  the  decision  of  this  cause. 
Filed  May  26,  1891. 


No.  15,046. 

GoFF  V.  McGee,  Treasurer,  et  al. 

Drainage. —  Repair  of  Ditches. — Sui'vtyor^s  Assessment  — Remedy  of  Aggrieved 
Pei'son, — The  remedy  of  a  land-owner  who  complains  of  an  assessment 
made  by  the  county  surveyor,  under  Elliott's  Supp.,  section  1193  (Acts 
1885,  p.  141),  to  reimburse  the  county  treasury  for  money  expended  in  re- 
pairing a  ditch,  is  by  appeal  to  the  circuit  court  from  such  assessment, 
and  not  by  a  suit  to  restrain  the  treasurer  of  the  county  from  collecting  it. 

From  the  Tipton  Circuit  Court. 

J.  A.  Swoveland  and  /.  V.  Kent,  for  appellant. 
J.  K  Waugh,  J,  P,  Kemp,  G.  H.  Gifford  and  J,  M.  Ftp- 
pen,  for  appellees. 

Miller,  J. — This  was  an  action  by  the  appellant  to  re- 
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strain  the  appellee,  as  treasurer  of  Tipton  county,  from  col- 
lecting an  assessment  made  against. the  lands  of  the  appellant 
for  the  repair  of  a  drain. 

It  appears  from  the  complaint  that  a  public  drain  was  con- 
structed in  the  year  1882  in  pretended  accordance  with  the 
provisions  of  the  act  which  went  into  eflfect  September  19th, 
1881  (R.  S.  1881,  section  4285,6^  seq,) ;  that  in  the  year 
1886  the  county  surveyor  caused  the  drain- to  be  repaired, 
and  made  the  assessment  complained  of  upon  the  lands  of 
the  plaintiff,  and  others,  to  reimburse  the  treasury  of  the 
county  for  the  money  expended  in  making  the  repairs. 

The  objections  to  the  assessment  pointed  out  in  the  com- 
plaint are  as  follows : 

1.  That  the  ditch,  for  the  repair  of  which  the  assessment 
was  made,  was  never  granted  or  established  by  the  board  of 
county  commissioners,  or  by  any  other  competent  court. 

2.  That  the  viewers  appointed  by  the  board  of  commis- 
sioners reported  that  the  slope  of  the  banks  of  the  proposed 
ditch  should  be  constructed  at  an  angle  of  37J  degrees,  and 
that  after  the  report  had  been  spread  of  record,  some  person, 
without  authority  to  do  so,  erased  from  the  report  the  figures 
"  37J  "  and  wrote  in  place  of  the  same  the  figures  "  45  '^  as 
the  angle  of  the  slope. 

3.  That  the  surveyor  did  not,  prior  to- the  making  of  the 
assessment  for  the  repair  of  the  ditch,  or  since  that  time, 
make  any  record  ef  the  assessment. 

4.  That  the  ditch  was  not  repaired  at  an  angle  of  either 
37J  or  45  degrees ;  nor  was  it  repaired  its  entire  length,  but 
was  in  places  cut  materially  wider  and^  deeper  than  called  for 
in  the  specifications  in  the  petition  for  its  establishment. 

The  complaint  was  held  good  on  demurrer,  issues  of  fact 
were  joined,  and  the  cause  submitted  to  the  court  for  trial, 
who  found  for  the  defendant.  A  motion  for  a  new  trial  was 
filed  and  overruled. 

The  appellant  insists  that  the  finding  of  the  court  was  not 
sustained  by  the  evidence,  and,  also,  that  the  court  erred  in 
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excluding  evidence  offered  by  the  appellant,  ivhich  was  com- 
petent and  material  under  the  issues. 

The  view  we  entertain  of  the  law  of  this  case  renders  it 
unnecessary  for  us  to  examine  in  detail  the  various  questions 
relating  to  the  admissibility  of  evidence  contained  in  the 
record. 

In  making  the  assessment  complained  of,  the  surveyor 
was  evidently  proceeding  under  section  1193,  Elliott's  Supp. 
(Acts  1885,  p.  141),  which  provides  that  any  person  aggrieved 
may  appeal  to  the  circuit  court  from  such  assessment. 

This  section  came  before  this  court  for  construction  in 
Kirkpatrick  v.  Taylor,  118  Ind.  329,  which  was  an  action  to 
enjoin  the  collection  of  an  assessment  made  by  the  county 
surveyor  to  reimburse  the  treasury  for  m'oneypaid  out  in  re- 
pairing a  ditch  ;  the  conclusion  arrived  at  by  the  court  is 
stated  in  this  language : 

"As  to  the  adequacy  of  plaintiff's  remedy  on  appeal,  the 
statute  provides  :  '  The  only  question  tried  shall  be  to  de- 
termine the  costs  of  such  repair  and  what  amount  thereof 
should  be  assessed  against  the  appellant's  lands.'  Upon  such 
appeal  it  is  certainly  proper,  and  within  the  scope  and  mean- 
ing of  the  statute,  to  determine  whether  the  appellant's 
lands  were  subject  to  any  assessment  for  such  repairs,  and 
whether  there  should  be  any  part  of  the  costs  assessed  against 
such  lands.  It  could  not  be  determined  what  amount  should 
'  be  assessed  against  the  lands  without  determining  whether 
any  part  should  be  so  assessed." 

It  is  admitted  in  the  complaint  that  the  appellant* had  no- 
tice of  the  assessment  &t  the  time  it  was  made,  and  no  reason 
is  given  for  his  failure  to  avail  himself  of  this  right  of  ap- 
peal. To  the  same  effect  see  Bunnell  v.  Peet,  123  Ind.  436  ; 
Markley  v.  Rudy,  115  Ind.  533,  and  cases  cited.  We  are 
satisfied  with  the  ruling  of  these  cases,  and,  therefore,  find  no 
error  in  the  record. 

Judgment  affirmed. 

Filed  May  26,  1891. 
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No.  15,073. 

Robinson  v.  State,  ex  rel.  Powers. 

Bastabdy. — StUl-hom  Child. — Institution  of  Suit  Before  Birth,— RendUion  of 
Judgment  After  Death. — Where  a  prosecution  for  bastardy  is  commenced 
before  the  birth  of  the  child,  the  law  recognizes  the  existence  of  the 
child  sufficiently  to  authorize  the  prosecution,  aud  its  subsequent  death, 
whether  in  ntero  or  after  birth,  will  not  abate  the  action.  Section  997, 
B.  8.  1881.  The  court  is  authorized  in  such  a  case  to  give  judgment  for 
such  sum  as  shall  be  deemed  just,  and  the  judgment  may  be  rendered 
after  the  death  of  the  child.  Canfield  v.  State,  ex  rel,,  56  Ind.  168,  dis- 
tinguished. 

From  the  Knox  Circuit  Court. 

J.  8.  Pritchett  aud  H.  BurnSy  for  appellant. 

McBride,  J. — This  was  a  bastardy  proceeding,  commenced 
October  3d,  1888,  the  relatrix  alleging  that  she  was 
pregnant  with  a  bastard  child,  and  that  appellant  was  its 
father.  The  appellant  appeared  before  the  justice  and  ad- 
mitted that  the  rektrix  was  pregnant,  and,  that  he  was,  as 
alleged,  father  of  the  child.  In  the  circuit  court,  however, 
he  filed  an  answer  of  general  denial,  and  there  was  a  trial  by 
jury,  resulting  in  a  finding  against  him.  Judgment  was  not 
rendered  against  him  until  June,  1889.  The  child  was  born 
dead  April  17th,  1889. 

Judgment  was  rendered  against  him  for  $100.  Appel- 
lant insists  that  this  was  erroneous,  and  that  the  court  had 
no  power,  in  such  case,  to  render  judgment  for  anything  but 
the  costs  of  the  prosecution.  His  contention  is  that,  the  judg- 
ment in  such  cases  being  rendered  only  to  secure  the  main- 
tenance and  education  of  the  child,  and  the  child  being  still- 
born, nothing  could  be  due  for  its  maintenance  or  its  edu- 
cation. He  further  insists  that  a  still-born  infant  is  not  a 
child  within  the  meaning  of  the  statute;  that,  being  still-born, 
it  never  had  an  existence  separate  and  apart  from  its  mother- 
In  this  he  claims  that  he  is  supported  by  the  case  of  Canfield 
V.  StatCy  ex  rel.,  56  Ind.  168.     That  case  does  not  support  ap- 
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pellant's  contention.  That  was  a  prosecution  in  which  the 
relatrix  alleged  she  had  been  delivered  of  a  bastard  child. 
The  evidence  showed  that  the  child  was  still-born,  that  its 
lungs  were  never  inflated,  and  that  the  prosecution  was  com- 
menced after  the  birth  of  the  child.  The  court  held  that 
the  proof  did  not  sustain  the  averment  of  the  complaint  that 
the  relatrix  "  had  been  delivered  of  a  bastard  child  " ;  that, 
never  having  breathed,  it  had  never  lived ;  that  until  a 
child  is  wholly  born,  and  has  obtained  a  separate  existence, 
it  is  but  afcstvs  inutero,  and  not  a  human  being  within  the 
meaning  of*  the  law  authorizing  proceedings  for  the  main- 
tenance of  bastard  children  after  their  birth.  It  is  evident, 
we  think,  that  if  the  prosecution  in  that  case  had  been  com- 
menced before  the  birth  of  the  child  the  court  would  have 
reached  a  different  conclusion.  Canfield  v.  State^  ex  rei, 
sicpra,  was  decided  at  the  May  term,  1877,  of  this  court. 
The  case  of  Evans  v.  State^  ex  rel.^  58  Ind.  587,  was  decided 
at  the  November  term,  1877,  by  the  same  court,  there  having 
been  in  the  meantime  no  change  in  the  personnel  of  the  court. 
In  that  case  the  facts  were  substantially  as  in  the  case  at 
bar. 

The  prosecution  was  commenced  before  the  birth  of  the 
child.  After  verdict,  but  before  judgment;  the  child  was 
born  dead.  The  court  adjudged  that  the  defendant  should 
pay  the  relatrix  $100.  The  judgment  ^as  affirmed.  The 
statute  authorizes  the  institution  of  proceedings  of  this  char- 
acter before  the  birth  of  the  child,  and  they  may  be  prose- 
cuted to  final  judgment  before  the  child  is  born.  The  ex- 
istence of  the  child  is  thus  recognized  by  the  law  at  that 
time,  although  it  is  but  ei  foetus  in  lUero. 

Section  997,  R.  S.  1881,  provides  that  "  The  death  of  a 
bastard  child  shall  not  be  cause  of  abatement  or  bar  to  any 
prosecution  for  bastardy;  but  the  court  trying  the  same 
shall,  on  conviction,  give  judgment  for  such  sum  as  shall  be 
deemed  just." 

It  will  be  observed  that  this  section,  while  authorizing  the 
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court  in  such  case  to  render  judgment  for  such  sum  as  in  its 
discretion  may  be  deemed  just^  says  nothing  about  the  main- 
tenance or  education  of  the  child. 

There  is  no  conflict  between  the  two  cases. 

Where  the  relatrix  delays  commencing  the  prosecution 
until  after  the  birth  of  the  child,  she  must  then  allege  and 
prove  the  birth  of  a  child  which  had  an  existence  separate 
and  apart  from  her. 

When  the  prosecution  is  commenced  before  the  birth,  the 
law  recognizes  the  existence  of  the  child  sufficiently  to  au- 
thorize the  prosecution,  and  its  subsequent  death,  whether 
in  utero  or  after  birth,  brings  the  case  within  the  provisions 
of  section  997,  supra. 

The  court  was  thereupon  authorized  to  give  judgment  for 
a  reasonable  sum,  and  we  can  not  say  it  abused  its  discre- 
tion in  this  case. 

Judgment  affirmed. 

Filed  May  26, 1891. 


— ^ 
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1X8   aU9l 
Drainage. — Stnsight^ning  Watercourse. — Drainage  Commissioners, — Jurisdic-  iOO  sihI 

turn, — Under  the  statutes  of  this  State,  authority  is  given  to  drainage  l^^  ^j 
commissioners  to. alter  or  change  the  channel  of  watercourses  only  ~  '' 
when,  as  expressed  in  the  act,  it  is  a  *'  method  of  drninage."  Acts 
1885,  p.  129.  The  primary  object  of  the  statute  is  the  reclamation 
of  wet  lands,  and  the  power  to  alter  and  straighten  watercourses  is  a 
mere  incident,  and  only  to  be  exercised  when  it  becomes  necessary  to 
promote  drainage.  A  proceeding  to  establish  a  drain  where  the  primary 
purpose  is  to  straighten  a  watercourse,  and  the  drainage  a  mere  in- 
cident, is  not  within  the  jurisdiction  conferred  upon  the  circuit  court 
by  the  above  act. 

From  the  Morgan  Circuit  Court. 
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W.  8.  Shirley,  C.  G.  Renner  and  F.  P.  A.  Phelps,  for  ap- 
pellauts. 

J.  S.  Newby,  for  appellees. 

Miller,  J. — This  is  an  appeal  from  a  proceeding  for  the 
establishment  of  a  drain. 

The  appellees  filed  their  petition  in  the  Morgan  Circuit 
Court,  and  procured  the  drain  under  and  pursuant  to  the  act 
of  April  6th,  1885  (Acts  1885,  p.  129).  The  appellants  were 
remonstrants.  The  objection  to  the  proceeding  presented  in 
the  briefs  of  counsel  relate  exclusively  to  the  jurisdiction  of 
the  court.  This  objection  was  made  in  the  circuit  court  on 
motion  to  dismiss  and  as  a  cause  of  remonstrance. 

The  petition  describes  the  drain  proposed  to  be  constructed 
as  beginning  at  a  designated  point  and  '^  running  thence  north, 
or  as  nearly  north  as  practicable,  about  ninety  rods,  to  in- 
tersect the  channel  of  White  river,  and  thereby  change  said 
White  river  by  straightening  the  same.^' 

The  drain  is  described  in  the  report  of  the  commissioners 
and  order  of  the  court  as  commencing  at  a  point  in  the  pres- 
ent bottom  of  White  river  and  extending  thence  seventeen 
hundred  feet  north,  and  opening  upon  said  river,  at  which 
point  a  break-water  three  hundred  feet  in  length  was  to  be 
constructed  across  the  river. 

The  evidence  intiH)duced  at  the  trial  shows,  without  dis- 
pute, that  the  purpose  of  the  ditch  or  drain  was  to  straighten 
the  course  of  the  river,  or  at  least  to  carry  off  a  portion  of 
the  water  at  times  of  flood,  and  to  prevent  the  river  cutting 
a  new  channel. 

The  evidence  of  the  commissioners  shows  that  the  assess- 
ments were  upon  the  lands  not  in  proportion  to  the  benefits 
they  would  receive  on  account  of  their  drainage,  but  in  pro- 
portion to  estimated  danger  of  their  being  injured  by  the 
threatened  new  channel.  One  of  the  drainage  commissioners 
savs  in  his  testimony  : 

"  We  made  the  estimates  upon  the  lands  from  the  danger 
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of  the  river  cutting  the  new  channel  through  the  lands  and 
overflowing  them.  The  new  channel  will  not  prevent  over- 
flow in  times  of  high  water,  but  will  shorten  the  river,  and 
thus  take  the  water  ofi^  faster  and  draw  the  current  ofi^  from 
where  it  now  flows,  and  the  greater  volume  of  water  will 
follow  the  channel,  and  lessen  the  quantity  of  overflow  as  it 
now  is/' 

The  appellant  contends  that,  as  the  primary  object  of  the 
improvement  was  the  straightening  of  the  river,  and  the 
drainage  a  mere  incident,  the  whole  proceeding  was  without 
the  jurisdiction  conferred  upon  the  circuit  court  by  the  act 
approved  April  6th,  1885.     Elliott^s  Supp.,  section  1184. 

The  appellees  do  not  deny  that  the  purpose  of  the  drain 
was  to  straighten  the  river,  but  claim  that  jurisdiction  is 
given  the  circuit  court  by  the  following  clause  in  section  3 
of  this  act,  viz. : 

''  They  may  determine  that  the  method  of  drainage  shall 
be  by  removing  obstructions  from  a  watercourse  by  deepen- 
ing, widening,  straightening  or  changing  its  channel,  by  con- 
structing an  artificial  channel,  ditch  or  drain,  open  or  cov- 
ered, by  making  levees,  or  by  any  or  all  of  such  methods 
combined." 

In  ascertaining  the  probable  legislative  intent  in  the  en- 
actment of  this  clause,  it  is  instructive  to  note  the  cours§  of 
legislation  upon  this  subject.  We  accordingly  find  that  sub- 
stantially the  same  provision  is  contained  in  the  act  of  1881, 
R.  S.  1881,  section  4275,  and  in  the  act  of  1883.  Acts 
1883,  p.  176,  section  3. 

It  follows  that  if  this  act  gives  the  court  jurisdiction  to 
change  and  straighten  the  channels  of  watercourses  where 
drainage  is  a  mere  incident,  such  jurisdiction  has  existed  since 
April  8th,  1881. 

We  also  find  that  on  March  8th,  1883,  an  act  was  passed 
expressly  authorizing  boards  of  county  commissioners  to 
straighten  or  change  the  course,  direction  or  location  of  the 
Vol.  128.— 26 
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channel  of  any  stream  of  water,  and  declaring  an  emer- 
gency for  the  immediate  taking  effect  of  the  act.  Acts  1883, 
p.  192. 

The  provisions  of  this  act,  although  similar  in  some  re- 
spects to  the  drainage  act,  are  essentially  different.  If  full 
jurisdiction  had  been  given  the  circuit  court  to  change,  alter 
and  straighten  the  channel  of  streams,  it  is  difficult  to  de- 
termine what  useful  purpose  was  to  be  accomplished  in  the 
enactment  of  the  later  act. 

We  are  of  the  opinion  that  authority  is  given  drainage 
commissioners  to  alter  or  change  the  channel  of  water- 
courses only  when  as  expressed  in  the  act  it  is  a  '^  method 
of  drainage ; "  that  the  primary  object  of  the  statute  is  the 
reclamation  of  wet  lands,  and  the  power  to  alter  and  straighten 
watercourses  is  a  mere  incident,  and  only  to  be  exercised 
when  it  becomes  necessary  to  promote  drainage ;  and  that 
the  act  of  March  8th,  1883,  gives  to  the  boards  of  county 
commissioners  exclusive  jurisdiction  to  straighten  or  change 
watercourses  to  protect  the  banks  of  the  stream,  where  the 
change  of  the  channel  is  the  primary  object  to  be  accom- 
plished, although,  incidentally,  lands  subject  to  overflow  may 
be  benefited  thereby. 

The  case  of  Lipes  v.  Hand,  104  Ind.  503,  is  not  incon- 
sistent with,  but  rather  tends  to  support  this  position.  In 
that  case,  although  the  fact  is  not  set  out  in  the  opinion,  it 
was  necessary,  in  order  to  properly  drain  wet  lands,  and  to 
furnish  outlets  for  drains,  that  the  channel  of  Eel  river 
should  be  improved,  and  this  it  was  held  might  be  done  un- 
der the  drainage  act. 

While  it  is  true  that  the  drainage  act  is  to  be  liberally  con- 
strued to  promote  the  drainage  of  wet  or  overflowed  lands, 
its  provisions  will  not  be  extended  to  accomplish  purposes 
foreign  to  the  object  for  which  it  was  enacted. 

The  act  of  March  8th,  1883  (Acts  of  1883,  p.  173),  pro- 
vided that  a  drain  might  be  established  where  it  would  ben- 
efit the  streets  of  a  town  or  city,  notwithstanding  which  it 
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was  held  that  the  circuit  court  had  no  jurisdiction  to  order 
the  construction  of  a  drain  within  the  corporate  limits  of  a 
city.     Anderson  v.  Endicutt,  101  Ind.  539. 

In  our  opinion  the  power  to  straighten  or  change  the  lo- 
cation of  the  channel  of  any  stream  or  body  of  water,  to  pre- 
vent the  banks  from  washing  or  cutting  by  the  flow  of  water, 
is  aq  much  within  the  exclusive  jurisdiction  of  the  boards  of 
county  commissioners  as  the  construction  of  drains  within 
the  limits  of  a  city  is  within  the  exclusive  jurisdiction  of 
the  common  councils  of  such  cities. 

The  judgment  is  reversed^  with  costs,  and  the  court  directed 
to  sustain  the  motion  to  dismiss  the  proceedings  for  want  of 
jurisdiction. 

Filed  May  26, 1891. 


No.  14,711.  

128    403 

RoMAiNE  V.  Judson  et  al.  }g  ^^J 

Parties. — Action  by  Ward  After  AUaining  Majority. — Contract  for  Hia  Ben^ 
— Necessary  Parties. — A.  was  indebted  to  plaintiff  upon  certain  notes 
payable  to  his  guardian,  representing  the  balance  of  purchase-money 
for  a  stock  of  goods  belonging  to  the  ward  and  purchased  by  A.  There* 
after  A.  sold  said  stock  of  goods  to  the  defendants,  who  each  agreed  to 
pay  said  notes,  and  jointly  also  promised  to  do  so,  and  relieve  A.  from 
all  legal  responsibility  in  the  payment  of  the  same.  The  ward,  when  he 
attained  his  majority,  settled  with  hi8guardian,and  in  the  settlement  said 
notes  were  transferred  to  him.  He  brought  suit  against  the  defendants 
on  the  contract  entered  into  between  them  and  A.  in  reference  to  the 
payment  of  said  notes. 

Held,  that  the  defendants  could  be  sued  jointly. 

Heldf  also,  that  A.  was  not  a  necessary  party  to  said  action,  the  complaint 
not  seeking  to  affect  or  change  in  any  way  his  rights  as  fixed  by  the 
contract  entered  into  between  him  and  the  defendants. 

Same. — Pleading.— Answer. — Rescission  of  Contract  Before  Acceptance.—  Written 
Agreement. — Parol  Agfreement  in  Contravention  of. — A  paragraph  of  answer 
in  such  an  action  pleading  a  rescission  of  the  contract  before  any  ac- 
ceptance of  it  by  the  plaintiff  or  his  guardian  for  him,  states  a  good 
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defence,  but  a  paragraph  of  answer  pleading  a  parol  agreement  in  con- 
travention of  the  written  agreement  is  bad. 
Same. — Answer, — Contract. — Plea  of  Mutual  MvUcJce, — Fraud. — R^ormatvm  of 
Contract. — Misrepresentations  of  Law. — A  paragraph  of  answer  in  such  an 
action  which  alleges  a  mutual  mistake  iu  the  contract,  and  seeks  to 
have  it  reformed,  is  good,  as  is  also  a  paragraph  which  alleges  that  the 
defendant  was  induced  by  fraud  to  accept  the  bill  of  sale  containing 
said  contract,  setting  up  the  facts  as  to  what  the  true  contract  was,,  and 
the  fraudulent  representations  and  deceit  by  which  he  was  induced  to  ac- 
cept it,  and  asking  for  its  reformation.  A  paragraph  is  bad  ^ich  al- 
leges misrepresentations  as  to  the  law,. and  the  necessity  for*  a  written 
contract,  and  as  to  the  legal  effect  of  the  contract  in  question. 

From  the  Elkhart  Circuit  Court. 

'  H.  0.  Dodge y  for  appellant. 
W.  L,  Stonex  aud  JB.  E.  Mumiaert,  for  appellees. 

Olds,  C.  J. — In  March,  1884,  the  appellant  was  a  minor 
and  Edmund  R.  Kerstetter  was  his  guardian.  At  said  date 
said  guardian  sold  a  stock  of  goods  belonging  to  said  ward 
to  Levi  W.  Deitch,  and  as  part  of  the  purchase-money  said 
Levi  W.  Deitch  executed  to  Kerstetter  two  promissory 
notes,  one  for  two  hundred  and  fifty  dollars  and  one  for  five 
hundred  dollars.  Said  notes  were  signed  by  Levi  W.  Deitch 
and  Henry  Deitch.  In  November,  1884,  said  Levi  W. 
Deitch  sold  said  stock  of  goods  to  defendants,  John  L.  Jud- 
son  and  Henry  Deitch.  At  the  time  of  the  sale  Levi  W. 
Deitch  executed  to  said  Judsoh  and  Henry  Deitch  a  bill  of 
sale  for  said  stock  of  goods,  in  which  it  was  stipulated  that 
the  consideration  therefor  w^3  to  be  "  the  payment  by^Henry 
Deitch  of  one  note  of  two  hundred  and  fifty  ($250)  dollars, 
payable  to  E.  R.  Kerstetter,  guardian ;  also  of  one  note  of 
five  hundred  ($500)  dollars,  held  by  E.  R.  Kerstetter,  guar- 
dian," etc.,  describing  other  notes;  "and  the  payment  by 
John  L.  Judson  of  one  note  of  five  hundred  ($500)  dollars, 
payable  to  E.  R.  Kerstetter,  guardian,  and  one  note  of  two 
hundred  and  fifty  ($250)  dollars,  payable  to  E.  R.  Kerstetter, 
guardian.  The  notes  aforesaid  are  signed,  the  first  by  Levi 
W.  Deitch  and  Henry  Deitch,  the  second  by  Levi  W.  Deitch 
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and  John  L.  Judson.'^  Then  follows  the  following  stipu- 
lation: "Said  Henry  Deitch  and  said  John  L.  Judson  do, 
well  and  truly,  agree  to  pay  the  aforesaid  notes  and  relieve  the 
said  Levi  W.  Deitch  from  all  legal  responsibility  in  the  pay- 
ment of  the  same,"  etc. 

After  the  execution  of  the  bill  of  sale  containing  the  agree- 
ment above  set  out,  the  appellant  arrived  at  the  age  of  ma- 
jority and  settled  with  his  guardain,  and  in  the  settlement 
the  notes  were  transferred  to  and  became  the  property  of  the 
appellant,  and  he  brings  this  suit  against  the  appellees  on 
the  contract  in  the  bill  of  sale  transferring  the  property  to 
them. 

The  complaint  is  in  three  paragraphs.  The  first  and 
third  paragraphs  are  to  recover  the  amount  of  the  note 
given  for  two  hundred  and  fifty  dollars,  and  the  second  is 
to  recover  the  amount  of  the  note  given  for  five  hundred 
dollars. 

The  appellees  demurred  to  each  paragraph  of  the  com- 
plaint, for  want  of  facts,  and  for  a  defect  of  parties  defendant, 
in  that  Levi  W.  Deitch  was  not  made  a  party  defendant, 
which  demurrers  were  overruled,  exceptions  reserved,  and 
the  ruling  assigned  as  cross-error.  As  the  validity  of  the 
complaint  is  material  in  passing  upon  the  errors  which  are 
to  be  hereafter  considered,  we  deem  it  best  to  consider  the 
cross-error  first. 

It  is  first  urged  that  the  complaint  is  bad,  for  the  reason 
that  the  contract  is  a  joint  and  several  one  in  so  far  as  the 
appellees  are  concerned ;  that  the  agreement  is  that  appel- 
lee Deitch  will  pay  certain  notes,  and  that  Judson  will  pay 
certain  other  notes,  as  stated  in  the  first  part  of  the  contract, 
and  that  they  can  not  be  sued  jointly  for  the  notes.  We  do 
not  think  the  contract  bears  the  construction  contended  for 
by  the  counsel  for  the  appellees.  The  contract  contains  an 
express  agreement,  on  the  part  of  both  the  appellees,  to  pay 
the  notes,  and  to  relieve  the  said  Levi  W.  Deitch  from  all 
legal  liability  for  the  payment  of  the  same  ;  while  it  is  stip- 
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ulated  in  the  first  part  of  the  contract  that  each  is  to  pay 
certain  notes^  it  concludes  by  a  joint  promise  on  the  part  of 
both  appellees  to  pay  all  of  the  notes.  As  between  the  two. 
appellees  a  different  liability  may  exist.  But  we  are  not 
dealing  with  the  question  of  their  liability  to  each  other ; 
nor  do  we  deem  Levi  W.  Deitch  a  necessary  party  defend- 
ant. It  is  a  contract  for  the  benefit  of  the  appellant,  and 
he  is  the  real  party  in  interest.  The  complaint  seeks  to  en- 
force the  contract  as  made,  and  in  no  way  to  affect  or  change 
the  rights  of  Levi  W.  Deitch,  as  fixed  by  the  contract.  Ap- 
pellant is  seeking  only  to  take  the  benefit  of  the  contract  as 
made.  To  enforce  the  contract  as  made  by  Levi  W.  Deitch 
for  appellant's  l^enefit,  the  benefits  derived  from  such  en- 
forcement inure  to  the  benefit  of  the  said  Levi  W.,  as  it  re- 
suits  in  the  payment  of  a  debt  for  which  he  is  liable.  If  the 
interests  of  Levi  W.  were  to  be  in  any  way  affected,  or 
changed  from  that  stipulated  in  the  contract,  then  he  would 
be  a  proper,  if  not  a  necessary,  party.  In  the  case  of  Po7cer8 
V.  Fletcher  J  84  Ind.  154,  it  was  held  that  where  one  partner 
agreed  with  the  other  to  pay  the  debts  of  the  firm,  on  disso-  . 
lution,  that  in  a  suit  by  a  creditor,  on  the  contract,  against 
the  partner  agreeing  to  pay  the  debts,  the  other  partner 
was  not  a  necessary  party  defendant,  and  that  is  the  same 
question  presented  in  this  case.  The  firm  was  indebted  to  a 
third  person ;  one  of  the  partners  entered  into  a  contract 
with  the  other  for  the  benefit  of  the  creditor,  by  which  one 
of  the  partners  was  to  pay  the  debt.  The  creditor  takes 
the  benefit  of  the  contract,  and  sues  the  partner  agreeing 
to  pay,  not  making  the  other  partner  a  party.  In  this 
case  Levi  W.  Deitch  was  indebted  to  the  appellant  upon 
a  note  payable  to  his  guardian ;  said  Levi  W.  makes  a  con- 
tract for  the  benefit  of  the  appellant  with  the  appellees, 
whereby  the  appellees  agree  to  pay  the  debt,  and  appellant 
brings  this  suit  against  the  appellees  on  the  contract,  to 
enforce  the  contract  as  written,  and  Levi  W.  is  not  a  nec- 
essary party  to  the  action  upon  the  complaint. 
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The  appellee  Judson  filed  an  amended  answer  and  cross- 
complaint  in  eight  paragraphs. 

The  first  is  a  general  denial. 

The  appellant  demurred  to  each  paragraph  of  answer  ex- 
cept the  first.  The  demurrer  was  sustained  as  to  the  second 
and  seventh,  and  overruled  as  to  the  others ;  exceptions 
were  reserved,  and  errors  assigned  in  overruling  the  demur- 
rer as  to  each. 

The  third  paragraph  of  answer  we  thinks  pleads  a  rescis- 
sion of  the  contract  before  any  acceptance  of  it  by  the  ap- 
pellant or  his  guardian  for  him,  and  there  was  no  error  in 
overruling  tiie  demurrer  to  it. 

The  fourth  paragraph  of  answer  pleads  a  parol  agreement 
in  contravention  of  the  written  agreement. 

It  is  clearly  bad,  and  the  demurrer  should  have  been  sus- 
tained to  it. 

The  fifth  paragraph  is  in  the  nature  of  a  counter-claim  or 
cross-complaint.  It  alleges  a  mutual  mistake  in  the  contract, 
and  seeks  a  reformation  of  the  contract. 

It  is  suggested  that  this  paragraph  is  bad,  for  the  reason 
that  Levi  W.  Deitch  is  not  a  party  to  it,  but  it  is  not  de- 
murred to  for  this  reason,  and  hence  no  question  as  to  defect 
of  parties  is  presented.  The  paragraph  we  think  states  facts 
sufficient  to  constitute  a  defence. 

The  sixth  paragraph  alleges  misrepresentations  as  to  the  law 
and  the  necessity  for  a  written  contract,  and  as  to  the  legal 
effect  of  the  contract  in  question.  The  demurrer  should 
have  been  sustained  to  it. 

The  court  erred  in  overruling  the  demurrer  addressed  to 
this  paragraph. 

The  eighth  paragraph  of  answer  is  addressed  to  the  third 
paragraph  of  the  complaint,  and  alleges  that  said  appellee 
was  induced  by  fraud  to  accept  said  bill  of  sale  containing 
said  contract,  setting  up  the  facts  as  to  what  the  true  con- 
tract was,  and  the  fraudulent  representations  and  deceit  by 
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which  he  was  induced  to  accept  it^  and  asking  a  reformation 
of  the  contract. 

The  facts  stated  in  this  paragraph  are  sufficient  to  entitle 
the  defendant  to  a  reformation  of  the  contract^  and  to  avoid 
his  liability  for  the  amount  of  the  note.  The  demurrer  was 
properly  overruled. 

There  is  no  question  presented  as  to  the  necessity  of  mak- 
ing Levi  W.  and  Henry  Deitch  parties  to  this  paragraph. 
The  paragraph  is  more  than  an  answer;  it  seeks  affirmative 
relief. 

For  the  errors  of  the  court  in  overruling  the  demurrers 
to  the  fourth  and  sixth  paragraphs  of  answer  the  judgment 
must  be  reversed. 

The  other  questions  presented  may  not  arise  on  a  re-trial 
of  the  case. 

Judgment  reversed,  at  the  costs  of  the  appellees,  with  in- 
structions to  sustain  the  demurrer  to  the  fourth  and  sixth 
paragraphs  of  answer. 

Filed  Jan.  29, 1891. 

On  Petition  for  a  Rehearing. 

Olds,  J. — As  we  interpret  the  peculiar  phraseology  of 
the  reasons  given  by  counsel  in  this  petition  for  rehearing, 
this  rehearing  is  asked  on  account  of  the  alleged  error  of 
the  court  in  holding  the  fourth  and  sixth  paragraphs  of 
answer  bad. 

As  to  these  paragraphs  of  answer  in  the  original  opinion 
we  said  : 

"  The  fourth  paragraph  of  answer  pleads  a  parol  agree- 
ment in  contravention  of  the  written  agreement.  It  is  clearly 
bad,  and  the  demurrer  should  have  been  sustained  to  it." 

We  thought  this  statement  sufficient  in  passing  upon  a 
paragraph  of  answer  so  clearly  bad.  The  contract  referred  to 
is  a  contract  for  the  sale  of  a  certain  stock  of  ^oods  by  Levi  , 
W.  Deitch  to  Henry  Deitch  and  Johti  L.  Judson.  The  con- 
sideration for  the  sale  is  the  payment  of  certain  notes.     The 


MAY  TKRM,  1891.  409 

Romaine  v.  Jiidson  ei  aL 

sale  aad  transfer  of  the  goods  is  a  sale  and  a  transfer  to 
Henry  Deitch  and  John  L.  Judson  jointly,  and  an  agree- 
ment on  their  2>art  as  follows  : 

"  Said  Henry  Deitch  and  said  John  L.  Judson  do  well 
and  truly  agree  to  pay  the  aforesaid  notes  to  relieve  the  said 
Levi  W.  Deitch  from  all  legal  responsibility  in  the  payment 
of  the  same.  Said  Levi  W.  Deitch  does  sell,  convey  and  set 
over  to  the  said  Henry  Deitch  and  John  L.  Judson  for 
their  own  use  and  purposes  the  above  described  property.'^ 

In  the  contract  prior  to  the  description  of  the  property, 
these  words  are  used  :  *'Has  bargained  and  sold  to  Henry 
Deitch,  of  Elkhart  county,  and  State  of  Indiana,  and  to 
John  L.  Judson,  of  Elkhart  county,  and  State  of  Indiana, 
the  goods  and  chattels  described  as  follows,  to-wit : "  These 
are  the  only  words  of  bargain  and  sale.  It  is  true,  in 
the  first  part  of  the  contract  there  is  a  separate  statement 
that  each  of  the  parties  agrees  to  pay  certain  notes,  describing 
them,  but  the  sale  by  the  contract  is  a  sale  to  Deitch  and 
Judson,  jointly,  and  a  joint  agreement  on  their  part  to  pay 
the  notes,  and  save  Levi  W.  Deitch  harmless,  and  so  far  as 
their  liability  to  Levi  Deitch  is  concerned  they  are  each 
bound  for  the  payment  of  all  the  notes  and  to  protect  and  save 
Levi  W.  Deitch  harmless.  There  is  no  ambiguity  in  the  lan- 
guage used.  And  in  the  fourth  paragraph  of  answer  the  appel- 
lee Judson  pleads  a  parol  contract  in  contravention  of  this 
contract  as  a  defence  to  their  written  contract  and  in  avoidance 
of  his  liability.  That  this  can  not  be  done  is  too  plain  to  admit 
of  discussion,  hence  we  disposed  of  it  very  briefly  in  the  orig- 
inal opinion. 

As  to  the  sixth  paragraph  counsel  discuss  a  difiFerent 
proposition  from  the  one  presented  by  the  pleading.  The 
question  presented  hy  the  pleading  is  the  one  briefly  stated 
and  disposed  of  in  the  original  opinion,  and  the  paragraph 
of  answer  is  bad. 

Petition  for  rehearing  is  overruled. 

Filed  June  10,  1891. 
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Verdicjt. — Special — Defects  in, —  Waiver. — Where  a  Bpecial  verdict  finds 
all  the  facts  necessary  to  support  a  judgment,  but  is  defective  in  find- 
ing generally  as  to  one  issue  instead  of  specially,  if  the  verdict  is  re- 
ceived without  objection,  and  no  motion  for  a  venire  de  novo  or  a  new 
trial  is  made,  the  defect  is  waived. 

Pbomissory  Note. — ConsidercUion, — Special  Verdid, — The  defendant  ex- 
ecuted his  promissory  note  as  a  part  of  a  private  subscription  of  $30,000 
to  secure  the  extension  of  a  line  of  railroad.  It  was  found  impossible 
to  raise  said  $30,000.  The  special  verdict  showed  that  the  defendant 
agreed  that  the  note  should  be  used  to  makeup  a  subscription  of  $7,500; 
that  afterwards  it  was  delivered  to  a  bank  under  said  agreement,  and 
that  the  defendant  acquiesced  in  such  delivery  and  agreed  to  pay  it, 
upon  the  faith  of  which  the  other  subscribers  to  the  fund  acted.  The 
consideration  for  which  the  note  was  executed,  namely,  the  extension 
of  the  line  of  railway,  appeared  on  its  face.    The  extension  was  made. 

Held,  that  the  note  was  shown  by  the  special  verdict  to  have  been  exe- 
cuted for  a  valid  consideration. 

From  the  Elkhart  Circuit  Court. 

J,  3L  Fari/?ec<,  for  appellants. 

J.  H.  Baker  and  F.  E.  Baker,  for  appellee. 

Coffey,  J. — This  was  a  suit  in  the  Elkhart  Circuit  Court 
by  the  appellants  against  the  appellee,  upon  the  following 
promissory  note,  viz. : 
"  jf300.  Elkhart,  Ind.,  Jan.  17th,  1881. 

"  I  promise  to  pay  to  the  treasurer  of  the  Cincinnati,  Wa- 
bash and  Michigan  Railway  Company,  or  order,  three  hun- 
dred dollars,  value  received,  without  relief  from  valuation 
or  appraisement  laws,  with  interest  after  maturity  at  8  per 
cent,  until  paid,  and  attorney  fees. 

"  This  note  is  given  in  consideration  of  the  construction  by 
said  railway  company  of  an  extension  of  its  railway  from 
Goshen,  Indiana,  to  connect  with  the  Chicago  and  Grand 
Trunk  Railway,  and  is  to  be  paid  at  the  end  of  thirty  days 
after  such  extension  is  so  far  completed  as  to  admit  of  the 
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running  of  a  train  of  cars  over  the  same  from  Goshen,  Indi- 
ana, to  said  Chicago  and  Grand  Trunk  Railway,  and  upon 
condition  that  such  extension  is  so  constructed  on  or  before 
the  first  day  of  January,  1883 ;  and  is  payable  on  the  fur- 
ther condition  that  the  extension  is  constructed  through  the 
city  of  Elkhart;  and  upon  or  near  one  of  the  two  surveys 
made  through  said  city  in  August,  1880,  by  said'  company, 
and  upon  the  condition  that  said  extension  shall  reach  the 
main  embankment  of  the  Elkhart  Hydraulic  Company,  of 
Elkhart,  Indiana,  either  by  the  main  track,  or  side  track,  of 
said  railway  company ;  right  of  way  through  said  hydraulic 
company^s  land  being  furnished  free  of  cost  to  said  company. 

"  If  the  above  terras  and  conditions  are  observed  and  per- 
formed by  said  railway  company,  then  this  note  shall  be  paid 
as  herein  above  specified,  otherwise  the  said  note  shall  be 
void.  And  provided  that  said  R.  R.  is  built  by  Edwards- 
burgh,  or  Granger  station. 

"  Signed  :  John  McNaughton." 

The  complaint  alleges  that  the  railroad  company  per- 
formed all  the  conditions  of  said  note  on  its  part,  and  after- 
wards sold  and  endorsed  said  note  to  the  appellants. 

Among  other  answers  filed  by  the  appellee  was  an  answer 
under  oath  denying  the  execution  of  the  note  in  suit,  one 
under  oath  denying  the  endorsement  of  the  note  to  the  ap- 
pellants, and  another  averring  that  said  note  was  executed 
without  any  consideration. 

Upon  issues  formed  the  cause  was  tried  by  a  jury,  who  re- 
turned the  following  special  verdict : 

"John  Cook  et  al,  vs.  John  McNaughton.     Special  Verdict 
Submitted  by  Plaintiffs : 

"1.  We,  the  jury,  find  that  in  order  to  induce  the  Cincinnati, 
Wabash  and  Michigan  Railway  Company  to  build  its  line  from 
the  city  of  Elkhart  to  a  connection  with  the  Chicago  and  Grand 
Trunk  Railway  Company,  certain  residents  of  the  said  city 
of  Elkhart,  including  the  plaintiffs  and  defendant,  agreed 
witli  said  railway  company  to  raise  and  pay  to  it  the  sum  of 
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$30,000,  if  possible  so  to  do,  in  .lieu  of  taxation  of  that 
amount  for  said  purpose,  the  question  having  been  before  the 
people  and  voted  down ;  that  said  residents,  including  the 
plaintiffs  and  defendant,  proposed  to  raise  said  sum  by  pri- 
vate subscription ;  that,  to  carry  out  said  proposition,  the 
paper  sued  upon  was  signed  by  the  defendant  and  left  with 
one  F.  W.  Miller  to  be  delivered  to  said  company  when  notes 
to  the  amount  of  $30,000  should  be  raised  and  delivered  for 
the  same  purpose ;  that  after  several  thousand  dollars  were 
so  raised,  it  was  found  to  be  impossible  to  raise  said  $30,000, 
and  said  project  was  abandoned,  and  the  committee  having 
the  matter  in  charge  ordered  said  notes  to  be  returned  to  the 
signers,  including  the  note  now  sued  upon. 

"  2.  We  further  find  that  a  number  of  the  citizens  of  said 
city  then  proposed,  if  possible,  to  raise  the  sum  of  $22,500 
by  taxation  and  $7,500  by  private  subscription  for  the  pur- 
pose aforesaid ;  that  the  committee  having  such  matter  in 
charge  delegated  Mr.  Maxon,  plaintiff  herein,  to  circulate  a 
subscription  paper  binding  those  who  signed  it  who  had  given 
notes  upon  the  first  proposition  to  raise  the  $30,000,  to  pay 
them  on  the  new  proposition  to  raise  $7,500. 

**  3.  We  further  find  that  many  of  those  who  had  signed 
notes  to  be  applied  on  said  $30,000  signed  said  subscription 
paper,  and  the  aggregate  amount  so  signed  was  $2,034.60, 
but  said  subscription  paper  was  never  presented  to  or  signed 
bv  the  defendant. 

"  4.  We  further  find  that  said  Maxon  saw  defendant  Mc- 
Naughton,  who  promised  to  pay  his  said  original  note — the 
note  now  sued  upon — towards  said  new  subscription  of  $7,- 
500;  that  upon  the  strength  of  such  promise  said  Maxon 
went  to  said  F.  W.  Miller  and  got  the  note  now  sued  upon 
and  left  it  at  the  First  National  Bank  in  said  citv  of  Elk- 
hart. 

"  5.  That  afterwards  said  citizens  appointed  a  committee 
to  see  about  getting  the  right  of  way  for  said  railway  com- 
pany, of  which  the  plaintiffs  and  defendant  were  members. 
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and  one  E.  C.  Bickel  was  employed  to  negotiate  for  such 
right  of  way ;  said  Bickel  reported  to  said  committee  that 
he  could  negotiate  to  better  advantage  if  he  had  the  cash  to 
pay  down.  A  proposition  was  then  made  to  the  comm!ttee 
to  try  and  get  those  who  had  subscribed  to  the  fund  to  pay 
their  notes  before  they  were  due,  and  raise  money  at  once 
for  that  purpose ;  the  chairman  of  that  committee  asked  the 
several  members  present  if  they  would  pay  their  notes  then  ; 
he  also  said  to  defendant  McNaughton,  ^  Will  you  pay  your 
note?'  to  which  the  defendant  said, '  I  suppose  I  can  bor- 
row the  money  and  pay  it.' 

'*  6.  We  find  that  the  defendant  By  such  language  intended 
that  those  present  should  understand  that  he  would  pay  said 
note,  and  that  those  present  did  so  understand  him,  and 
acted  upon  such  understanding,  and  paid  their  notes  a  short 
time  thereafter. 

"  7.  We  further  find  that  said  sum  of  $22,500  was  raised 
by  taxation  and  paid  over  to  said  railway  company,  as  pro- 
posed. 

"  8.  We  further  find  that  upon  the  strength  of  defend- 
ant's promise  said  committee  went  to  said  bank  and  got  the 
note  now  sued  upon  and  delivered  it  to  the  said  Bickel,  who 
was  acting  as  the  agent  of  said  committee  and  also  of  said 
railway  company,  and  he  presented  it  to  said  defendant  for 
payment,  which  he  refused. 

"  9.  We  find  that  after  all  the  money  which  was  collect- 
ible on  said  other  notes  and  subscription  had  been  collected 
and  paid  to  said  railway  company  it  lacked  about  $453  of 
being  enough  to  make  up  said  $7,500,  and  these  plaintiffs 
and  some  others  raised  the  balance  and  paid  it  over  to  said 
railway  company,  which  by  its  treasurer  duly  endorsed  said 
note  and  delivered  the  same  to  the  plaintiffs'  attorney. 

*'  10.  We  also  find  that  all  the  conditions  and  stipulations 
contained  in  said  note  were  fully  performed  by  said  railway 
company  at  least  -thirty  days  before  the  first  day  of  January, 
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1883,  all  of  which  was  well  known  to  the  defendant  before 
this  action  was  brought. 

'^  11.  We  jBnd  that  the  amount  of  principal  and  interest 
due  upon  said  note,  if  anything,  is  $414. 

''  11a.  We  further  find  that  since  the  note  sued  upon  was 
endorsed  to  plaintiffs,  they  have  collected  from  other  sub- 
scriptions about  $550,  but  not  enough  to  pay  all  claims  out- 
standing on  account  of  said  subscriptions. 

"12.  If  upon  the  foregoing  facts  the  law  be  with  the 
plaintifis,  then  we  find  for  them,  and  assess  their  damages  at 
$414.  John  A.  Smith,  Foreman." 

Upon  this  verdict  the-  court  rendered  judgment  for  the 
appellee,  overruling  a  motion  by  the  appellants  for  judg- 
ment in  their  favor  on  said  verdict. 

The  first  objection  urged  by  the  appellee  to  this  verdict 
is  that  it  is  not  sufficient  to  support  a  judgment  in  favor  of 
the  appellants,  because  there  is  no  finding  of  facts  showing 
the  performance  of  the  conditions  precedent  contained  in  the 
note  in  suit.  The  argument  is  that  it  is  not  sufficient  for 
the  special  verdict  to  follow  the  language  of  the  complaint, 
but  that  it  should  contain  a  finding  of  the  facts  relating  to 
each  condition  from  which  the  court  could  say,  as  a  matter 
of  law,  that  the  payee  of  the  note  had  complied  with  the 
conditions. 

A  special  verdict  must  contain  all  such  facts  as  are  essen- 
tial to  a  recovery.  Its  office  is  to  state  the  facts  proved,  and 
all  beyond  that  is  unauthorized ;  and  a  failure  to  find  any 
fact  necessary  to  a  recovery  is  equivalent  to  a  finding  against 
the  party  having  the  burden  of  the  issue.  If  it  contains  con- 
clusions of  law  such  conclusions  must  be  disregarded.  Reci- 
tals of  evidence  will  also  be  disregarded.  Nothing  will  be 
taken  by  intendment.  Stropea  v.  Boards  etc,,  72  Ind.  42 ; 
Keating  v.  Vansickkj  74  Ind.  529  ;  Stumph  v.  Bauei-,  76  Ind. 
157  ;  Henderson  v.  Dickey,  76  Ind.  264 ;  Woodfilly.  Pation,  76 
Ind.  575 ;  Jarvis  v.  Banta,  83  Ind.  528  ;  Hessong  v.  Press- 
ley,  86  Ind.  555 ;  Pittsburgh,  etc.,  R.  R.  Oo.  v.  Spencer,  98 
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Ind.  186;  Conner  v.  Citizens  Street  Railway  Co.,  105  Ind. 
62 ;  Louisville,  etc.,  B.  W,  Co.  v.  Balch,  105  Ind.  93 ;  BiLch- 
anan  v.  MiUigan,  108  Ind.  433 ;  Western  Union  Tel.  Co.  v. 
Broum,  108   Ind.  538. 

It  does  not  follow  from  these  premises,  however,  that  the 
verdict  before  us  is  too  defective,  in  the  respects  now  under 
consideration,  to  authorize  a  judgment  for  the  appellants. 
The  finding  is  that  the  payee  of  the  note  in  suit  fully 
performed  all  the  conditions  and  stipulations  contained 
therein. 

If  it  be  conceded  that  the  question  as  to  whether  the  con- 
ditions  were  complied  with  was  a  mixed  question  of  law  and 
fact,  still  the  finding  necessarily  includes  all  the  facts  which 
would  be  involved  in  a  performance  of  the  conditions.  Re- 
jecting so  much  of  the  finding  as  involves  the  conclusions 
of  law,  there  still  remains  a  general  finding  of  the  facts  which 
constitute  a  performance.  It  is  true  that  the  facts,  instead 
of  being  found  specially,  are  found  generally ;  and  it  is  also 
true,  perhaps,  that  the  appellee,  had  he  insisted  upon  it, 
would  have  been  entitled  to  a  more  specific  finding.  Had 
the  jury  been  instructed  to  return  a  special  verdict,  and  in- 
stead thereof  had  returned  a  general  verdict  for  the  appel- 
lants, which  had  been  received  by  the  court  without  objec- 
tion from  the  appellee,  he  could  not  now  be  heard  to  say 
that  the  court  should  render  judgment  in  his  favor  over  the 
general  verdict,  treating  it  as  a  nullity.  In  such  case  he 
would  have  had  the  legal  right  to  object  to  the  acceptance 
of  a  general  verdict  and  insist  upon  a  new  trial,  and  would 
have  had  the  right  to  a  special  finding  of  the  facts.  So,  in 
this  case,  if  the  appellee  was  not  satisfied  with  the  general 
finding  of  the  facts  upon  the  question  of  performance  of  the 
conditions  contained  in  the  note  in  suit,  he  had  the  right  to 
object  to  the  verdict  in  its  present  condition.  Failing  to  do  so, 
we  are  constrained  to  hold  that  he  waived  his  right  to  a  more 
specific  finding  of  th«  facts,  and  can  not  be  permitted  to  say 
now  that  the  court  should  treat  the  general  finding  as  a  mere 
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nullity.  To  hold  otherwise  would  be  to  adopt  a  rule  which, 
instead  of  securing  to  the  parties  their  legal  rights,  would, 
in  many  cases,  defeat  the  ends  of  justice. 

It  is  next  contended  by  the  appellee  that  the  judgment  of 
the  circuit  court  is  right,  because  the  verdict  does  not  find  a 
valid  execution  of  tlie  note  in  suit,  and  because  it  is  not  up- 
held by  any  valid  consideration. 

We  can  not  agree  with  the  appellee  in  this  contention. 
The  special  finding  shows,  as  we  understand  it,  that  the  ap- 
pellee agreed  that  the  note  should  be  used  to  make  up  the 
^7,500  subscription.  After  it  was  delivered  to  the  bank, 
under  that  agreement,  he  acquiesced  in  such  delivery,  and 
agreed  to  pay  it,  upon  the  faith  of  which  the  other  subscrib- 
ers to  that  fund  acted.  The  note,  upon  its  face,  expresses 
the  consideration  for  which  it  was  executed,  namely  :  the 
extension  of  the  line  of  the  Cincinnati,  Wabash  and  Michi- 
gan  Railway  so  as  to  connect  with  the  Chicago  and  Grand 
Trunk  Railway.  This  was  done.  It  thus  appears  that  the 
appellee  has  received  the  full  consideration  for  which  he  ex- 
ecuted the  note  in  suit. 

The  case  of  Catlett  v.  Trustees,  etc.,  62  Ind.  365,  is  not  in 
point  here,  as  that  was  a  mere  donation  made  on  Sunday, 
without  any  subsequent  ratification. 

In  our  opinion  the  verdict  before  us  is  sufficient  to  war- 
rant a  judgment  in  favor  of  the  appellants,  and  that  the  court 
erred  in  overruling  their  motion  for  judgment  on  said  verdict. 

Judgment  reversed,  with  directions  to  sustain  the  motion 
of  the  appellants  for  judgment  in  their  favor  on  the  special 
verdict  of  the  jury. 

Mitchell,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  May  14, 1890. 

On  Petition  for  a  Rehearing. 

Coffey,  J. — An  earnest  petition  for  a  rehearing  has  been 
filed  in  this  cause,  and  an  able  brief  filed  by  counsel,  in  which 
it  is  insisted  that  the  court  erred  in  holding  that  the  special 
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finding,  set  out  in  the  opinion,  was  sufiGcient  to  warrant  a 
judgment  in  favor  of  the  appellants.  It  is  claimed  that  the 
opinion  is  in  conflict  with  the  casen  of  Goldsby  v.  Robertsmi, 
1  Blackf.  247 ;  Pittsburgh,  etc.,  B.  R.  Co.  v.  Spencer,  98  Ind. 
186  ;  Dixon  v.  Duke,  85  Ind.  434 ;  Louisville,  etc.,  R.  W,  Co. 
V.  Balch,  105  lud.  93;  Coniier  v.  Citizens  Street  R.  W.  Co., 
105  Ind.  62  ;  Pittsburgh,  etc.,  R.  W.  Co.  v.  'Adams,  105  Ind. 
151  ;  Buchanan  v.  Milligan,  108  Ind.  433;  Western  Union 
Tel.  Co.  V.  Brown,  108  Ind.  538 ;  Louisville,  etc.,  R.  W.  Co. 
V.  Flanagan,  113  Ind.  488;  Louisville,  etc.,  R.  W.  Co.  v. 
Hart,  119  Ind.  273. 

We  have  given  each  of  these  cases  a  careful  consideration, 
and  have  reached  the  conclusion  that  they  do  not  in  any 
manner  conflict  with  the  conclusion  heretofore  reached  in  the 
case  at  bar. 

They  each  support  the  conclusion  reached  by  the  court  in 
this  case  in  so  far  as  it  holds  that  the  verdict  under  con^der- 
ation  is  defective  as  a  special  verdict,  but  none  of  them  lends 
any  support  to  the  contention  of  the  appellee  in  this  case. 

It  is  conceded  by  the  appellants  that  the  verdict,  as  a  spe- 
cial verdict,  is  defective  in  finding  generally  on  one  of  the 
issues  in  the  cause  instead  of  finding  the  facts  in  detail,  but 
the  controversy  between  the  parties  relates  to  the  remedy  for 
such  defect,  the  appellants  contending  that  unless  the  appel- 
lee seeks,  in  some  legitimate  mode,  to  set  aside  the  verdict, 
the  defect  is  waived  ;  while  the  appellee  contends  that  the 
verdict  should  be  treated  as  though  the  general  finding  on 
this  issue  was  no  finding  at  all. 

It  is  firmly  settled  by  the  cases  above  cited  that  where  the 
jury  find  matters  of  law  only,  such  finding  will  be  ig- 
nored, for  in  case  of  a  special  verdict  it  is  the  province  of 
the  court  to  deal  with  the  law,  and  where  the  jury  undertake 
to  usurp  the  functions  of  the  court,  to  the  extent  they  do  so 
their  action  will  be  treated  as  a  nullity.  But  where  the  jury, 
acting  within  their  special  province,  find  a  fact,  though  the 
Vol.  128.— 27 
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fact  be  imperfectly  stated  in  the  verdict,  the  authorities  cited 
do  not  support  the  position  that  the  court  will  treat  the  find- 
ing of  fact  as  a  nullity,  and  render  judgment  as  if  no  such 
fact  had  been  found. 

In  the  case  of  Goldsby  v.  Robertson,  aupra^  this  court,  of 
its  own  motion,  ordered  the  verdict  set  aside.  In  the  case  of 
Pittsburgh^  etc^  -B.  R.  Oo.  v.  Spencer,  supra,  a  venire  de  novo 
was  granted. 

In  the  case  of  Louisville,  etc,,  iJ.  W.  Oo.  v.  Batch,  supra, 
the  jury  returned  a  3pecial  verdict  into  which  was  injected  a 
general  verdict.  The  appellant  in  that  case  objected  to  the 
reception  of  the  general  verdict,  and  also  moved  to  strike  it 
out.  It  also  objected  to  a  discharge  of  the  jury  until  they 
should  render  a  more  perfect  special  verdict.  These  objec- 
tions being  overruled,  the  appellant  moved  for  a  venire  de  novo, 
which  was  overruled. 

In  relation  to  the  questions  thus  raised  this  court  said  : 
"  We  think  that  the  court  clearly  erred  in  refusing  to  require 
the  jury  to  perfect  their  special  verdict,  and  in  overruling 
appellant's  motion  for  a  venire  de  novo.^^ 

In  some  of  the  cases  cited,  where  a  statement  in  the  special 
verdict  consisted  of  a  mere  conclusion  of  law,  it  was  ignored, 
and  in  some  a  new  trial  was  granted,  but  in  none  of  them 
was  the  statement  of  a  fact  treated  as  a  nullity  because  it  was 
imperfectly  stated. 

In  3  Graham  and  Waterman  New  Trials,  p.  1418,  the 
discussion  of  the  subject  of  special  verdicts  is  opened  with 
the  following  language  :  "A  special  verdict  which  does 
not  find  the  material  facts  in  detail,  can  not  be  supported  as 
such  ;  it  must  be  set  aside,  and  a  new  trial  awarded.'^ 

In  this  case  the  special  verdict  was  received  without  ob- 
jection. No  effort  was  made  to  have  the  jury  correct  it ;  no 
motion  was  made  for  a  venire  de  novo.  The  appellant  does 
not  seek  a  new  trial,  but  seeks  to  treat  a  general  finding  on 
one  issue  in  the  case  as  a  nullity. 

He  insists  that  the  finding  in  question  is  a  statement  of  a 
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mere  conclusion  of  law^  and  therein,  we  thiii'k,  consists  the 
error  in  one  of  the  premises  from  which  he  draws  his  con- 
clusion. The  doctrine  that  a  general  verdict  for  a  plaintiff 
embraces  a  finding  in  his  favor  of  all  the  material  allegations 
in  the  complaint  is  elementary.  So  we  think  the  general 
finding  for  the  appellant  on  one  issue  embraces  all  the  facts 
involved  in  that  issue. 

The  defect  in  the  special  verdict  under  consideration  does 
not  consist  in  a  failure  to  find  all  the  facts  necessary  to  au- 
thorize a  judgment  for  the  appellant^  but  it  consists  in  find- 
ing the  facts  as  to  one  issue  generally  and  not  specially.  As 
the  appellee  has  not  sought  to  have  the  verdict  set  aside  for 
this  defect  it  is  our  duty  to  give  it  force,  if  that  can  be  done. 

" '  The  court  will  work  the  verdict  into  form  and  make  it 
serve.'  For  verdicts  are  to  have  a  reasonable  intendment,  and 
to  receive  a  reasonable  construction,  and  are  not  to  be 
avoided  unless  from  necessity,  originating  in  doubt  of  their 
import,  or  immateriality  of  the  issue  found,  or  their  mani- 
fest tendency  to  work  injustice.*'  1  Graham  and  Wat.  New 
Trials,  160;  Chnmbers  v.  Butcher,  82  Ind.  508. 

As  all  the  parties  are  content  to  permit  this  verdict  to 
stand  in  its  present  condition,  and  as  it  is  not  defective  in 
failing  to  find  any  facts  necessary  to  a  recovery  by  the  ap- 
pellants, we  think  the  court  should  sustain  the  motion  of  the 
appellants  for  judgment  in  their  favor,  and  that  the  petition 
for  a  rehearing  should  be  overruled. 

Filed  Jane  9, 1891. 


420  SUPREME  COURT  OF  INDIANA, 

Lane  v.  Boicourt. 


No.  15,079. 

1^   4261 

l!Li5^/  Lane  t?.  Boicourt. 

128    4001 
lfi6    6i0t 
_— ^>        Malpractice. — Pleading. —  Waiver  of  Tori. — In  an  action  against  a  phy- 

^  \74>  sician  for  malpractice,  the  plaintiff  may  elect  to  sue  on  contract,  and 

thus  waive  the  tort. 

Sam£. — Pleading. — Aelion$  Ex  Contractu  or  Ex  Delicto. — A  complaint  in  an 
action  against  a  physician  for  malpractice  alleged  that  the  plaintiff  em- 
ployed the  physician  to  give  professional  attention  to  his  wife,  inchild- 
hirth,  for  which  compensation  was  to  be  paid,  and  that  the  physician  con- 
tracted with  the  plaintiff  to  render  the  required  services ;  that,  as  a  breach 
of  said  contract,  tlie  physician  failed  to  give  the  plaintiff's  wife  proper 
attention,  causing  her  great  injury. 

Heldf  that  the  complaint  was  in  contract,  and  not  in  tort. 

Witness. — Privileged  Communication. — Where  a  plaintiff,  in  an  action  for 
malpractice,  testifies  to  an  occurrence  of  the  sick  room,  the  physician, 
or  one  in  attendance  as  a  consulting  physician,  may  testify  as  to  what 
occurred,  as  the  plaintiff  by  testifying  removes  the  obligation  of  secrecy 
on  the  physician's  part. 

From  the  Boone  Circuit  Court. 

T.  J,  Terhicne  and  JB.  S,  HigginSj  for  appellant. 
H.  C.  WilU  and  0.  P.  MahaUy  for  appellee. 

,  Elliott,  J. — The  material  facts  stated  in  the  appellee's 
complaint  are  these :  The  appellant  was  engaged  in  the 
practice  of  medicine  and  surgery  for  fifteen  years  prior  to  the 
17th  day  of  April,  1883,  and  represented  himself  to  be 
skilled  as  a  physician,  surgeon  and  accoucher.  On  the  day 
named  the  appellant  was  employed  by  the  appellee  to  give 
professional  care  and  attention  to  his  wife,  for  which  com- 
pensation was  to  be  paid  The  appellee's  wife  was  brought  to 
bed  in  child-birth,  and  the  appellant  was  employed  to  give  her 
such  professional  care  as  she  required  to  safely- deliver  the 
child,  and  also  to  bestow  upon  her  such  medical  and  surgi- 
cal attention  as  might  be  needful  until  her  restoration  to 
health.  The  appellant  failed  to  give  his  patient  the  proper 
support  or  attention  during  parturition,  but  through  his 
efforts  caused  the  period  of  labor  to  be  shortened^  resulting 
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in  a  laceration  and  rupture  of  the  muscles  connected  with 
the  genital  organs.  The  appellant's  duty  was  to  at  once 
bring  the  ruptured  parts  together,  and  to  take  measures  to 
cause  them  to  reunite,  but  this  duty  he  failed  to  perform,  and 
negligently  suffered  five  days  to  elapse  before  attempting  to 
bring  the  parts  together.  When  he  did  make  the  attempt, 
he  did  his  work  so  negligently  and  unskilfully  as  to  cause 
his  patient  great  injury. 

The  outline  we  have  given  is  sufficient  to  indicate  the 
general  scope  of  the  complaint,  but  in  order  to  determine 
the  question  which  the  appellant's  counsel  present,  it  is 
necessary  to  refer  specifically  to  some  of  the  allegations  of 
the  pleading.  The  question  which  counsel  present  is 
whether  the  complaint  is  in  contract  or  in  tort,  and  this 
question  must,  of  course,  be  determined  from  the  allegations 
of  the  pleading.  It  is  proper  to  preface  our  analysis  of  the 
complaint  by  saying  that  a  plaintiff  may  elect  to  sue  in  tort 
or  in  contract.  It  is  probably  true  that  some  of  the  expres- 
sions contained  in  the  prevailing  opinion  in  Boorv,  L(ywrey, 
103  Ind.  468,  indicate  a  different  doctrine,  but  the  limita- 
tion placed  upon  that  decision  when  the  case  was  in  this 
court  for  the  second  time,  authorize^  the  conclusion  that  it 
was  not  adjudged  on  the  first  appeal  that  a  plaintiff  may  not 
elect  to  sue  in  contract,  and  thus  waive  the  tort,  Hess  v. 
Loiorey,  122  Ind.  225.  The  later  decisions,  as  well  as  the 
earlier,  very  clearly  assert  that  the  tort  may  be  waived,  and 
an  action  brought  upon  the  contract.  De  Hart  v.  Haun, 
126  Ind.  378  ;  Goble  v.  Dillon,  86  Ind.  327  (44  Am.  R.  408); 
Hoopingarner  v.  Levy,  77  Ind.  455 ;  Burns  v.  Barenfield, 
84  Ind.  43 ;  Coon  v.  Vaughn^  64  Ind.  89 ;  Staley  v.  Jame- 
son, 46  Ind.  159.  The  decisions  elsewhere  fully  recognize 
the  rule  that  the  action  may  be  maintained  upon  the  con- 
tract of  the  surgeon.  Gladwell  v.  Steggall,  5  Bing.  (N.  C.) 
733;  Pippin  v.  Sheppard,  11  Price,  400.  In  Nelson  v. 
HarriTigton,  1  Law.  Rep.  Ann.  719,  it  is  conceded  that  an 
action  will  lie  on  the  contract,  but  it  was  held  that  the  alle- 
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gations  in  the  complaint  before  the  court  respecting  the  con- 
tract were  mere  matters  of  inducement. 

Assuming  tliat  an  action  will  lie  upon  a  contract  where 
facts  are  properly  pleaded,  we  shall  briefly  give  the  result 
of  our  analysis  of  the  appellee's  complaint.  It  states  that 
the  appellee  employed  the  appellant  and  promised  him  com- 
pensation, and  this,  according  to  the  English  rule,  is  a  con- 
trolling element.  It  avers,  although  very  loosely,  that  the 
appellant  contracted  with  the  appellee  to  render  the  required 
services.  It  also  contains  this  statement,  '^and  the  plaintiff 
alleges,  as  a  breach  of  said  contract,  that  the  defendant 
failed  to  give  the  plaintiff  ^s  wife  the  proper  attention.'^  In 
our  opinion  the  complaint  is  in  contract,  and  not  in  tort,  for 
the  averments  referred  to  show  that  the  pleader  relied  upon 
the  agreement.  The  complaint  can  be  much  improved  by 
amendment,  but,  as  the  question  comes  to  us,  we  hold  it  suffi- 
cient as  a  complaint  upon  a  contract,  altliough  we  think  a 
motion  to  make  more  specific  would  compel  the  plaintiff  to 
amend  it.  We  have  decided  the  question  stated  because  it 
may  hereafter  arise,  not  because  it  is  essential  to  a  decision 
of  the  case  now  before  us.  The,  complaint  unquestionably 
states  a  cause  of  action  whether  it  be  construed  as  declaring 

* 

in  contract  or  in  tort,  and,  if  it  does,  the  demurrer  can  not 
prevail  against  it.  The  appellant's  counsel  hint,  rather  than 
assert,  that  a  question  of  the  statute  of  limitations  is  in- 
volved, but  there  is  no  such  question  in  the  record. 

We  come  now  to  a  question  presented  by  the  ruling  de- 
nying a  new  trial.  The  appellee,  his  wife,  and  his  wife's 
mother,  testified  as  to  all  that  was  done  by  the  appellant  at 
the  time  the  surgical  operation  which  caused  the  injury  to 
the  appellee's  wife  was  performed.  The  appellant  also  tes- 
tified, without  objection,  to  what  occurred  at  that  time.  He 
then  called  Dr.  Williamson,  who  was  in  attendance  as  a  con- 
sulting surgeon,  but  the  trial  court  refused  to  permit  him  to 
testify  to  any  matter  that  occurred  at  the  time  the  opera;tion 
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was  performed  by  the  appellant.     In  our  judgment  this  was 
error. 

The  testimony  given  by  the  witnesses  of  the  appellee 
broke  the  seal  of  privacy,  and  gave  publicity  to  the  whole 
matter.  The  patient  waived  the  statutory  rule.  The  course 
pursued  laid  the  occurrence  open  to  investigation.  Nothing 
was  privileged,  since  all  was  published.  The  statute  was 
not  meant  to  apply  to  such  a  case  as  this,  nor  is  it  within  the 
letter  or  the  spirit  of  the  law.  If  a  patient  makes  public  in 
a  court  of  justice  the  occurrences  of  the  sick  room  for  the 
purpose  of  obtaining  a  judgment  for  damages  against  his 
physician,  he  can  not  shut  out  the  physician  himself,  nor 
any  other  who  was  present  at  the  time  covered  by  the  testi- 
mony. When  the  patient  voluntarily  publishes  the  occur- 
rence, he  can  not  be  heard  to  assert  that  the  confidence 
which  the  statute  was  intended  to  maintain  inviolate  contin- 
ues to  exist.  Bv  his  voluntary  act  he  breaks  down  the  bar- 
riers,  and  the  professional  duty  of  secrecy  ceases.  It  would 
be  monstrous  if  the  patient  himself  might  detail  all  that  oc- 
curred, and  yet  compel  the  physician  to  remain  silent.  The 
principle  is  the  same  whether  the  physician  called  is  a  con- 
sulting physician,  or  is  the  defendant.  The  opening  of  the 
matter  to  investigation  removed  the  obligation  of  secrecy  as 
to  all,  not  merely  as  to  one.  When  the  obligation  to  silence 
is  broken,  it  is  broken  for  the  defendant  as  well  as  for  the 
plaintiff.  As  to  all  witnesses  of  the  transaction  it  is  fully 
opened  to  investigation,  if  opened  at  all,  by  the  party  having 
a  right  to  keep  it  closed.  A  patient  can  not  elect  what  wit- 
nesses shall  be  heard,  and  what  shall  not ;  for  if  once  inves- 
tigation legitimately  begins,  it  continues  to  the  end.  A  pa- 
tient may  enforce  secrecy  if  he  chooses,  but  where  he  him- 
self removes  the  obligation  he  can  not  avail  himself  of  the 
statute  to  exclude  witnesses  to  the  occurrence.  The  case  of 
Hope  V.  Troy,  etc.,  R.  R.  Co,,  40  Hun,  438,  is  not  in  point.  In 
that  case  the  physicians  were  called  at  different  times  ;  here 
there  was  one  time  and  one  occurrence,  and  that  occurrence 
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was  given  full  publicity  by  the  patient.  It  is  only  the  secrets  of 
the  sick  room,  or  of  the  consultation,  we  may  say  in  conclu- 
sion, that  the  physician  is  forbidden  to  reveal,  and  what  is 
made  public  by  pleadings  and  by  evidence  in  a  court  of  jus- 
tice can  by  no  possibility  be  privileged  to  benefit  the  party 
who  thus  gives  it  such  wide  publicity. 

Judgment  reversed. 

Filed  June  9, 1891. 
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Gaming. — Dealing  in  OptioTis. — Loan  of  Money  to  be  Used  in. — Lender^s 
Knowledge. —  When  Recovery  vnll  be  DefecUed. — Where  a  person  loans  money, 
and,  as  a  part  of  the  arrangement,  it  is  to  be  used  in  dealing  in  options 
or  futures,  and  he  is  interested  in  such  contracts  or  assists  in  bringing 
the  parties  together,  and  aids  in  consummating  such  contract,  by  con- 
spiring with  and  urging  and  aiding  the  party  to  whom  he  loans  the 
money  to  make  such  investment,  and  loans  him  the  money  to  be  so  in- 
vested, he  becomes  particeps  criminiaj  and  the  law  will  not  aid  him  to 
collect  the  money  which  he  parted  with  under  such  circumstances. 

Same. — Instruclion. — An  instruction  that  the  mere  knowledge  on  the  part 
of  the  lender  that  the  borrower  intends  to  use  the  money  to  pay  a  debt 
which  the  borrower  is  under  no  legal  obligation  to  pay  by  reason  of  it& 
growing  out  of  a  gambling  or  unlawful  contract,  makes  a  note  given 
for  such  money  so  loaned  void,  is  erroneous. 

Qahe.— Section  4^50,  R.  S.  1881,  Co7is/7tt«d— Section  4950,  R.  S.  1881,  was 
enacted  to  prevent  the  borrowing  of  money  to  be  at  the  time  wagered, 
and  does  not  include  cases  where  money  is  borrowed  with  an  intention 
on  the  part  of  the  borrower  to  invest  it  in  some  speculative  transaction 
at  some  time  in  the  future,  or  to  pay  losses  theretofore  sustained. 

Practice.— Jn«<n4c<t07i. — Bill  of  Exceptions.—  Section  533,  R.  S.4881,  clause 
6,  relating  to  making  the  instructions  a  part  of  the  record  by  order  of 
court  without  a  bill  of  exceptions,  does  not  take  from  a  party  the  right 
to  bring  the  instructions  into  the  record  by  bill  of  exceptions. 

From  the  Elkhart  Circuit  Court. 

J,  D.  Osborne  and  A.  S.  Zook,  for  appellant. 
J,  H,  Baker  and  F.  E,  Baker,  for  appellee. 
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Olds,  C.  J. — This  is  an  action  by  the  appellant  against 
the  appellee  on  several  promissory  notes  executed  by  the  ap- 
pellee to  the  appellant , 

The  complaint  is  in  several  paragraphs,  each  counting  on 
a  promissory  note.  The  appellee  answered  in  three  para- 
graphs. The  first,  payment,  the  second,  want  of  considera- 
tion, and  the  third  that  the  notes  were  given  for  money  bor- 
rowed to  be  used  by  the  appellant  and  appellee,  jointly  and 
individually,  in  gambling  contracts,  investing  in  margins  on 
grain,  and  to  make  good  and  pay  losses  sustained  by  them 
jointly  and  individually,  stating  fully  that  the  notes  were 
given  for  iponey  to  be  used,  and  which  was  used,  by  them, 
jointly  and  severally,  by  investing  in  gambling  and  unlaw- 
ful contracts,  and  in  paying  losses  sustained  on  account  of 
such  contracts. 

This  third  paragraph  of  answer  was  demurred  to  by  ap- 
pellant, the  demurrer  was  overruled,  exceptions  were  re- 
served, and  the  ruling  assigned  as  error. 

It  is  contended  by  counsel  for  appellant  that  this  ruling 
was  erroneous  for  the  reason  that  the  answer  only  shows 
that  the  money  was  borrowed  with  the  knowledge  of  the  ap- 
pellant that  the  money  was  to  be  used,  or  intended  to  be 
used,  in  gaming  contracts,  by  investing  in  options  on 
grain,  in  which  contracts  appellant  had  no  interest,  and 
that  a  mere  knowledge  on  the  part  of  the  appellant  that 
such  was  the  purpose  of  the  appellee  was  not  sufficient  to 
defeat  the  collection  of  the  note. 

If  the  answer  justified  the  construction  the  appellant  places 
upon  it,  then  it  would  be  defective,  for,  as  held  in  the  case 
of  Jackson  v.  City  NaVl  Bank,  125  Ind.  347,  mere  knowl- 
edge on  the  part  of  the  lender  that  the  borrower  intended 
to  use  it  by  investing  in  such  contracts,  is  not  suflScient 
to  defeat  a  recovery  on  the  note,  though  the  borrower  did 
intend,  at  the  time  of  receiving  the  money,  to  use  it  in 
such  unlawful  purpose ;  he  was  at  liberty  to  change  his  mind, 
and  the  lender  has  no  control  over  the  money  after  he  parts 
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with  it  and  receives  the  note  for  its  payment.  But  in  this 
case  the  answer  will  not  bear  sach  a  construction.  It  charges 
directly^  and  repeats  the  charge  in  various  forms^  that  the 
appellant  was  interested  in  the  gambling  contracts. 

It  is  further  contended  by  counsel  that  options  or  futures 
on  grain  are  not  a  wager,  as  the  word  is  used  in  common  ac- 
ceptance, and  that  as  the  deals  were  to  be  made  outside  of 
this  State,  in  the  city  of  Chicago,  to  make  a  good  answer  it 
must  allege  and  set  up  a  statute  of  the  State  of  Illinois  mak- 
ing such  deals  unlawful. 

We  are  cited  by  counsel  to  the  case  of  Sondheim  v.  Gilbert^ 
117  Ind.  71,  but  in  that  case  there  is  the  following  statement 
of  the  law  in  relation  to  contracts  of  this  character : 

^'  While  contracts  for  the  sale  of  property  to  be  delivered 
in  the  future  are  valid,  where  the  parties,  or  either  one  of 
them,  actually  contemplate  a  delivery  of  the  subject-matter 
of  the  contract,  yet  if,  under  the  guise  of  a  contract  which 
has  the  appearance  of  validity  upon  its  face,  the  real  inten- 
tion is  merely  to  speculate  on  the  rise  or  fall  of  the  market, 
without  any  purpose  that  any  property  shall  be  delivered 
or  received,  but  with  the  understanding  that  at  the  appointed 
time  the  account  is  to  be  adjusted  by  paying  or  receiving  the 
difference  between  the  contract  and  the  current  price,  then 
the  whole  transaction  is  illegal,  as  against  public  policy,  and 
falls  under  the  condemnation  of  the  law." 

In  the  case  of  Whitesides  v.  Hunt^  97  Ind.  191,  the 
court  says :  "  In  the  case  of  Rumsey  v.  Berry ^  65  Me.  670, 
the  court  very  clearly  defines  the  line  which  separates  the 
two  classes  of  contracts,  the  legal  from  the  illegal.  In  that 
case,  it  was  said  :  'A  contract  for  the  sale  and  purchase  of 
wheat  to  be  delivered  in  good  faith  at  a  future  time  is  one 
thing,  and  is  not  inconsistent  with  the  law.  But  such  a  con- 
tract entered  into  without  an  intention  of  having  any  wheat 
pass  from  one  party  to  the  other,  but  with  an  understanding 
that  at  the  appointed  time  the  purchaser  is  merely  to  receive 
or  pay  the  difference  between  the  contract  and  the  market- 
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price,  is  another  things  and  such  as  the  law  will  not  sustain. 
This  is  what  is  called  a  settling  of  the  differences,  and  as  such 
is  clearly  and  only  a  betting  upon  the  price  of  wheat,  against 
public  policy,  and  not  only  void,  but  deserving  of  the  sever- 
est censure.'  " 

These  decisions  of  our  own  court  are  in  harmony  with  and 
but  state  the  law  as  held  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Irwin  v.  Williai',  110  U.  S.  499.  We 
think  the  words  "  dealing  in  options,  futures  or  margins  '^ 
are  well  understood  to  mean  a  mere  speculative  contract,  in 
which  the  parties  speculate  in  the  rise  or  fall  of  prices,  and 
imply  a  contract  in  relation  to  the  prices  of  the  article,  and 
not  the  article  itself.  And  when  the  person  loans  money,  and, 
as  a  part  of  the  arrangement,  it  is  to  be  used  in  such  specu- 
lative contracts,  and  he  is  interested  in  such  contracts,  or  as- 
sists in  bringing  the  parties  together  and  aids  in  consummat- 
ing such  contract  by  conspiring  with  and  urging  and  aiding 
the  party  to  whom  he  loans  the  money  to  make  such  invest- 
ments, and  loans  him  the  money  to  be  so  invested,  he 
becomes  particeps  criminis,  and  the  law  will  not  aid  him  to 
collect  the  money  which  he  parted  with  under  such  circum- 
stances. 

There  was  a  trial  and  verdict  for  the  appellee.  A  motion 
was  made  by  appellant  for  a  new  trial  and  overruled,  excep- 
tions were  saved  to  the  ruling,  and  such  ruling  is  assigned 
as  error. 

Numerous  questions  arising  under  this  ruling  are  discussed, 
but  owing  to  the  view  we  take  of  the  case  it  is  necessary 
to  consider  but  one,  and  that  is  the  giving  of  the  seventh  in- 
struction. 

The  court  instructed  the  jury  as  follows  : 

"  7th.  As  to  the  5th  note  of  $2,000,  the  6th  note  of  $500 
and  the  9th  note  of  $500,  the  defendant  claims  a  different  de- 
fence. He  claims  that  he  was  engaged  in  dealing  in  options 
and  futures  on  the  board  of  trade  of  Chicago,  in  buying  and 
selling  grain  and  produce  for  future  delivery,  and  that  such 
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deals  were  made  without  any  intent  to  pay  for  or  deliver 
the  commodity,  but  to  settle  the  differences  only,  and  were, 
therefore,  illegal  and  gambling  contracts  and  deals,  and  that 
he  borrowed  the  money  for  which  such  notes  were  given  to 
put  up  or  pay  margins  called  for  on  such  deals.  If  the  de- 
fendant was  engaged  in  transactions  and  deals  on  the  board 
of  trade  which  were  unlawful  and  gambling  contracts  and 
deals  under  the  rule  I  have  given  you,  and  if  during  the 
pendency  of  such  deals  and  contracts,  margins  were  called 
for  and  were  necessary  to  be  paid  in  order  to  prevent  the 
deals  from  being  closed  out,  and  if  to  pay  such  margins  the 
defendant  borrowed  such  money  of  the  plaintiff,  and  the 
plaintiff  at^  the  tmie  knew  the  purpose  to  which  the  money 
was  to  be  applied  aud  furixished  it- for^  such  purpose  and 
knew  the  unlawful  character  of  suck  deals,  and  ijHhe  money 
was  used  for  such  purpose,  then  the  notes  given  therefor  are 
void  and  the  plaintiff  can  not  recover  thereon ;  but  if  the 
plaintiff  did  not  know  the  purpose  to  which  the  money  was 
to  be  applied,  and  furnished  it  for  such  purpose,  or  if  the 
plaintiff  did  not  know  the  unlawful  character  of  the  transac- 
tions or  the  deals  then  pending,  then  the  not«s  are  valid 
and  the  plaintiff  is  entitled  to  recover  the  amount  due 
thereon." 

This  instruction  stated  the  law  to  be  that  the  mere  knowl- 
edge on  the  part  of  the  lender  that  the  borrower  intends  to 
use  the  money  to  pay  a  debt  which  the  borrower  is  under  no 
legal  obligation  to  pay  by  reason  of  its  growing  out  of  a 
gambling  or  unlawful  contract,  makes  a  note  given  for  such 
money  so  loaned  void.  It  is  true  it  is  •  coupled  with  the 
statement  "  if  the  money  was  used  for  such  purpose,"  but 
this  latter  element,  we  think,  can  have  no  bearing  upon  the 
correctness  of  the  former  statement.  If  the  note  is  void  it 
is  void  at  the  time  it  is  executed,  and  its  validity  does  not 
depend  upon  whether  the  borrower  used  it  for  such  purpose 
or  not,  but  it  illustrates  the  unsoundness  of  the  doctrine  that 
mere  knowledge  on  the  part  of  the  lender  of  the  purpose 
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for  which  the  borrower  intends  to  use  the  money  makes  the 
note  void^  for  it  recognizes  the  fact  that  the  lender  has  no 
control  over  the  money  after  he  parts  with  it.  And  if  he 
simply  makes  the  loan^  leaving  the  borrower  at  liberty  to 
use  it  as  he  may  see  fit,  having  no  control  of  it,  the  bor- 
rower may  change  his  mind  and  use  it  for  a  lawful  purpose. 
Wood  V.  Wood,  124  Ind.  545-553. 

It  is  held  in  tlie  cases  of  Sondheim  v.  Gilbert,  supra,  and 
Jackson  v.  City  NaiH  Bank,  supra,  that  a  mere  knowledge 
on  the  part  of  the  lender  of  the  borrower's  intention  at  the 
time  to  use  the  money  for  an  unlawful  purpose  would  not 
invalidate  the  note. 

Though  the  authorities  differ  as  to  this  rule,  this  court  has 
adopted  and  adhered  to  the  rule  as  stated.  There  can  be  no 
difference  in  the  principle  applicable  to  a  loan,  where  the' 
borrower  intends  to  invest  in  a  gambling  contract,  and  where 
he  intends  to  use  it  for  the  purpose  of  paying  losses  sus- 
tained. In  either  case  the  intended  use  is  for  an  unlawful 
purpose,  and  under  the  rule  as  laid  down  by  this  court  there 
ftiust  be  something  more  than  mere  knowledge  on  the  part| 
of  the  lender  of  the  borrower's  intention  to  use  it  for  such 
unlawful  purpose.  He  must  do  something  whereby  he  he- 
comes  particeps  crhninis  in  the  unlawful  transaction.  But  it 
is  suggested  by  counsel  for  appellee  that  this  comes  within 
the  provisions  of  the  statute,  section  4950,  E.  S.  1881,  but 
we  do  not  think  it  does.  The  statute,  doubtless,  was  en- 
acted to  prevent  the  borrowing  of  money  to  be  at  the  time 
wagered  ;  it  provides  that  notes  given  "  for  repaying  any 
money  lent  at  the  time  of  such  wager  for  the  purpose  of  being 
wagered,  shall  be  void,"  and  by  its  language  covers  cases  of 
loaning  money  at  the  time  of  the  wager  for  the  purpose  of 
being  wagered,  and  does  not  include  cases  where  money  is 
borrowed  with  an  intention  on  the  part  of  the  borrower 
to  invest  it  in  some  speculative  transaction  at  some  time 
in  the  future,  or  to  pay  losses  theretofore  sustained.  It  was 
intended  to  prevent  the  loan  of   money  to  persons  under 
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the  heat  of  excitement  to  aid  them  in  making  an  un- 
lawful use  of  it  at  the  time,  by  wagering  it.  The  trans- 
actions in  which  appellant  and  appellee  were  engaged  dif- 
fer to  some  extent  from  a  wager  in  the  strict  sense  of  the 
word,  and  yet  they  are  of  the  same  nature  ;  they  are  spec- 
ulative contracts,  and  against  public  policy,  and  declared 
void  on  that  account. 

The  court  erred  in  giving  the  seventh  instruction.  It 
was  in  regard  to  a  vital  question  in  the  case,  and  it  must, 
we  think,  have  influenced  the  jury.  For  this  error  the  judg- 
ment must  be  reversed. 

The  remaining  errors  discussed  may  not  arise  on  a  retrial 
of  the  case,  and  it  is  unnecessary  to  consider  them.  The 
law,  as  applicable  to  the  case,  having  been  settled  by  re- 
cent decisions,  it  will  be  to  no  purpose  to  consider  the  re- 
maider  of  the  instructions. 

Judgment  reversed,  at  costs  of  appellee. 

Filed  Jan.  30,  1891. 

On  Petition  for  a  Eehearinq. 

OldS|  J. — Counsel  for  the  appellee  insist  on  a  rehearing 
in  this  cause  for  the  reason  that  the  record  nowhere  shows 
that  the  instructions  given  and  refused  were  ever  filed  and 
made  a  part  of  the  record  or  signed  by  the  judge,  as  re- 
quired by  the  6th  clause  of  section  533,  R.  S.  1881. 

This  section  relates  to  making  the  instructions  a  part  of 
the  record  by  order  of  court  without  bill  of  exceptions,  and 
does  not  take  from  a  party  the  right  to  bring  the  instructions 
into  the  record  by  bill  of  exceptions. 

In  this  case  the  instructions  given  and  refused  were  brought 

into  the  record  by  bill  of  exceptions.     The  record  shows  the 

bill  was  presented  to  the  court  and  signed  and  ordered  made 

a  part  of  the  record  at  the  same  time  at  which  the  trial  of 

the  cause  was  had,  and  before  the  ruling  on  the  motion  for  a 

new  trial,  and  ttrey  are  properly  in  the  record. 

The  petition  for  rehearing  is  overruled. 
Filed  June  10, 1891. 
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Bes  AdjudicAta. — Quieting  TSilt. — Right  of  Alienati<m,--'E9tfyppeL-— Section  ^^-  ^^ 

18, 1  G.  &  H.,  provides  that  if  a  widow  remarries,  holding  "real  estate  140  543 

in  virtue  of  a  previous  marriage,  such  widow  may  not  during  Buch  128  4311 

marriage,  with  or  without  her  husband's  assent,  alienate  such  real  Ifi6  570| 

estate,  and  if  during  such  taiarriage  she  shall  die  the  real  estate  shall 
go  to  her  children  by  the  previous  marriage.  While  this  statute  was 
in  force,  during  a  second  marriage,  a  widow  and  her  children  conveyed 
real  estate  held  by  descent  from  the  widow's  former  husband.  In  a 
suit  instituted  by  the  grantee,  in  which  the  widow  and  her  children 
were  made  parties,  the  title  was  quieted. 

Hdd,  that  the  children  were  estopped  by  tlie  decree  to  dispute,  upon  the 
widow's  death,  the  validity  of  the  alienation,  having  failed  to  do  so  in 
the  suit  to  quiet  title. 

Pabtition. — Pleading. — General  Denial. — lUlinquishment  of  Widou^s  InUresU 
— Evidence, — In  an  action  for  partition  the  heirs  claimed  one^third  of 
the  land,  and  the  defendant  the  entire  tract. 

Heldy  that  the  title  was  put  in  issue,  and  that  under  sections  1055  and 
1070,  R.  8.  1881,  evidence  was  admissible  under  the  general  denial 
tending  to  prove  a  parol  partition  of  the  land  between  the  widow  and 
children,  by  which  the  widow's  interest  in  the  land  in  dispute  was 
divested,  she  taking  instead  other  lands  equal  in  value  to  one-third  of 
the  land  owned  by  her  former  husband,  since  such  a  partition  would  be 
a  complete  defence  to  the  action. 

From  the  Daviess  Circuit  Court. 

/.  W.  Ogdon,  M.  F.  Burke  and  W,  F,  Townaend,  for  ap- 
pellants. 

W.  R.  Gardiner,  S.  H.  Taylor,  J.  W.  Burton,  J.  G.  Bill- 
heimer  and  /.  Downey,  for  appellees. 

Coffey,  C.  J. — This  was  an  action  instituted  in  the  Daviess 
Circuit  Court  by  Hiram  L.  HaNxkins,  Mary  J.  Harris,  Jennie 
Hawkins  and  Ella  Hawkins  against  William  A.  Taylor  and 
others  for  the  partition  of  the  lands  described  in  the  com- 
plaint. 

The  complaint  alleges  that  the  appellants  are  the  owners 
in  fee  of  the  undivided  one-third  of  the  land,  and  that  the 
appellees^own  the  remaining  undivided  two-thirds ;  that  the 
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appellants  aud  the  appellees  are  tenants  in  common^  and  that 
the  appellees  are  claiming  some  interest  in  the  one- third  so 
owned  by  appellants^  when,  in  truth  and  in  fact,  they  have 
no  right,  title  or  interest  therein. 

'  Prayer  for  partition,  aud  that  appellees  be  forever  en- 
joined from  asserting  or  claiming  any  interest  in  tbfe  one- 
third  so  owned  by  the  appellants. 

An  additional  complaint  was  filed  in  the  cause,  in  which 
it  was  alleged,  in  addition  to  the  facts  above  set  out,  that  the 
appellees  bad  executed  certain  mortgages  upon  their  interest 
in  the  land  in  controversy,  to  which  additional  complaint 
was  attached  a  prayer  that  the  interest  of  the  appellants  be 
set  off  freed  from  the  lien  of  said  mortgages. 

The  appellees,  except  Francis  M.  Harned,  the  ^tna  Life 
Insurance  Company  and  the  Evansville  and  Indianapolis 
Kailroad  Company,  filed  a  joint  answer  to  the  complaint,  the 
first  paragraph  of  which  is  a  general  denial. 

The  second  paragraph  avers  that  at  the  October  term  of 
the  Daviess  Circuit  "Court  for  the  year  1875,  the  appellee 
Joseph  M.  Taylor  brought  suit  therein  against  Eli  E.  Haw- 
kins, Catharine  E.  Hawkins,  his  wife,  Elias  Grace  and  Char- 
lotte Grace,  then  his  wife,  John  P.  Coup  and  Mary  J.  Coup 
(now  Mary  Harris),  Hiram  L.  Hawkins  and  Laura  Hawkins, 
to  quiet  his  title  to  the  laud  in  controversy  in  this  suit;  that 
in  said  suit  it  was  adjudged  and  decreed  by  said  court  that 
the  said  Joseph  M.  Taylor  was  the  owner  of,  and  then  held 
the  title  in  fee  simple  to,  the  entire  tract  of  real  estate  de- 
scribed in  the  complaint  in  this  cause,  and  a  decree  was 
therein  entered  forever  quieting  his  title  to  said  land  against 
the  claim  of  said  parties  thereto;  that  the  appellees,  other 
than  Joseph  M.  Taylor,  make  title  to  said  land  through  the 
said  Joseph  M.  Taylor  ;  that  the  appellants,  Hiram  L.  Haw- 
kins and  Mary  J.  Harris,  formerly  Mary  J.  Coup,  are  the 
same  persons  who  were  defendants  in  said  action,  and  that 
the  appellants  Jennie  Hawkins  and  Ella  Hawkins  are  the 
children  of  Eli  E.  Hawkins,  who  was  a  defendast  in  said 
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suit,  and  who  has  since  died,  and  that  the  said  Jennie  and 
Ella  Hawkins  succeeded  to  the  rights  of  the  said  Eli  E. 
Hawkins,  and  have  no  other  claim  to  said  land. 

Upon  issues  formed  the  cause  was  tried  by  the  court,  who 
entered  a  finding  for  the  appellees,  and  over  a  motion  for  a 
new  trial  entered  judgment  on  the  finding. 

The  only  error  assigned  is  that  the  court  erred  in  over- 
ruling the  motion  of  the  appellants  for  a  new  trial. 

The  facts  in  tl>e  case,  as  disclosed  by  the  evidence,  are  that 
William  Hawkins  died  intestate  about  the  year  1854,  seized 
in  fee  of  the  land  in  dispute,  together  with  other  lands  in 
Daviess  county,  and  leaving  as  his  only  heirs  at  law  his 
widow,  Charlotte  Hawkins,  and  the  following  named  chil- 
dren :  Benjamin  J.  Hawkins,  Eli  E.  Hawkins,  Mary  J. 
Hawkins  and  Hiram  L.  Hawkins.  In  the  year  1857  the 
widow  married  Elias  Grace.  Benjamin  J.  Hawkins  died  in- 
testate in  the  year  1858,  leaving  his  mother  and  the  brothers 
and  sister  above  named  as  his  only  heirs  at  law. 

On  the  18th  day  of  January,  1870,  Elias  Grace  and  Char- 
lotte, his  wife,  Eli  E.  Hawkins  and  Catherine  E.,  his  wife, 
and  Mary  J.  Harris  (then  Coup)  and  John  P.  Coup,  her  hus- 
band, conveyed  to  Joseph  M.  Taylor,'  by  general  warranty 
deed  of  that  date,  the  undivided  seven-ninths  of  the  land  in 
controversy  here,  and  on  the  same  day,  by  order  of  the  com- 
mon pleas  court  of  Daviess  county,  Elias  Grace,  as  the  guar- 
dian of  Hiram  L.  Hawkins,  conveyed  to  Taylor  the  remain- 
ing two-ninths  of  said  land.  Taylor  paid  the  full  value  of 
the  land,  which  amounted  to  $14,350.  No  part  of  the  money 
was  paid  to  Charlotte  Grace,  the  widow,  but  the  whole  con- 
sideration was  paid  to  the  children  of  William  Hawkins,  de- 
ceased. 

There  is  evidence  tending  to  prove  that  at  the  time  of  the 
sale  of  this  land  to  Taylor  i-t  was  agreed  between  the  chil- 
dren of  William  Hawkins,  deceased,  and  Charlotte  Grace, 
their  mother,  and  Taylor,  the  purchaser,  that  Mrs.  Grace 
Vol.  128.— 28 
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should  take  her  interest  in  the  lands  of  which  her  former 
husband  died  seized  in  lands  other  than  the  lands  in  dispute 
here,  and  that  pursuant  to  such  agreement  she  did  take  pos- 
session of  other  lands^  and  occupied  them  until  her  death, 
which  occurred  in  1887.  Charlotte  lived  with  her  second 
husband  from  the  date  of  their  marriage  until  her  death  at 
the  date  above  stated. 

The  proof  fully  sustains  the  second  paragraph  of  the  an- 
swer above  set  out. 

Two  controlling  questions  are  presented  for  our  consider- 
ation, namely  : 

First.  Are  the  appellants  in  this  case  estopped  from  claim- 
ing any  interest  in  the  land  in  controversy  by  the  decree  of 
the  Daviess  Circuit  Court  quieting  title  thereto  in  Joseph 
M.  Taylpr  ? 

Second.  Was  evidence  admissible  under  the  issues  in  the 
cause  tending  to  prove  a  parol  partition  of  the  lands  of  which 
William  Hawkins  died  seized  between  Charlotte  Grace  and 
the  children  of  William  Hawkins,  deceased  ? 

It  is  contended  by  the  appellants  that,  under  the  provisions 
of  section  18, 1  G.  &  H.  411,  the  deed  executed  by  Charlotte 
Grace  and  her  husband  to  Taylor  on  the  18th  day  of  Jan- 
uary, 1870,  was  void,  and  did  not  vest  her  interest  in  the 
land,  and  that  upon  her  death  it  vested  in  her  children  by 
William  Hawkins  and  their  descendants.  This  statute  pro- 
vides that  if  a  widow  shall  marry  a  second  or  any  subse- 
quent time,  holding  real  estate  in  virtue  of  any  previous 
marriage,  such  widow  may  not,  during  such  marriage,  with 
or  without  the  assent  of  her  husband,  alienate  such  real  es- 
tate, and  if  during  such  marriage  such  widow  shall  die,  such 
real  estate  shall  go  to  her  children  by  the  marriage  in  virtue 
of  which  such  real  estate  came  to  her,  if  any  there  be. 

The  argument  is  that  an  action  to  quiet  title  operates  on 
existing  titles  only,  and  that,  as  the  appellants  acquired  title 
to  the  land  in  dispute  by  descent  from  Charlotte  Grace  after 
the  action  of  Taylor  to  quiet  his  title,  the  title  now  held  by 
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the  appellants  is  not  affected  by  the  decree  entered  in  that 
case. 

The  general  rule  is  that  a  judgment  or  decree  does  not 
conclude  rights  and  interests  which  did  not  exist  at  the  time 
the  judgment  or  decree  was  rendered.  The  rule  is  the  re- 
sult of  the  well-known  principle  that  a  judgment  or  decree 
does  not  conclude  matters  which  the  parties  had  no  oppor- 
tunity to  litigate.   Freeman  Judgments  (3d  ed.),  section  329. 

In  this  case,  however^  the  parties  did  have  the  opportu- 
nity to  litigate  the  validity  of  the  deed  executed  by  Mrs. 
Grace  to  Taylor.  Had  the  action  been  against  Mrs.  Taylor 
alone,  the  appellants  here  would  not  have  been  bound  by 
the  decree,  for  their  right  to  inherit  the  land  through  their 
mother  could  not  have  been  affected  by  a  proceeding  to 
which  they  were  not  parties.  But  in  Taylor's  action  to 
quiet  title  the  appellants  here  were  made  parties  defendant. 
Had  Taylor's  rights  depended  wholly  upon  his  deed  from 
Mrs.  Grace,  the  court,  no  doubt,  would  have  po  framed  the 
decree  as  to  save  the  expectant  interest  of  the  appellants; 
but  there  is  nothing  in  the  record  which  enables  us  to  say 
that  Taylor  based  his  claim  to  the  land  upon  the  deed  from 
Mrs.  Grace.  In  that  case  the  decree  may  have  been  based 
upon  the  fact  that  the  appellants  were  estopped  from 
claiming  the  land  because  they  received  and  still  held  all 
the  purchase-price  of  the  land,  or  it  may  have  been  based 
upon  the  fact  that  there  had  been  a  valid  partition  of 
the  land  of  which  William  Hawkins  died  seized,  whereby 
^rs.  Grace  had  been  divested  of  any  interest  in  the  land  in 
controversy.  Indeed,  it  is  useless  to  conjecture  as  to  the 
foundation  of  the  decree  quieting  title  in  Taylor,  for 
such  decree  undoubtedly  estopped  Mrs.  Grace  from  claim- 
ing any  interest  in  the  land,  and,  as  the  appellants  must  make 
their  title  through  her,  they  are  likewise  estopped. 

This,  as  we  have  said,  would  not,  perhaps,  be  so  in  a  case 
like  this,  where  the  children  by  a  former  marriage  were  not 
parties  to  the  suit ;  but  where  they  are  made  parties,  as  in 
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this  case,  and  take  no  steps  to  protect  their  expectant  inter- 
est,^ we  think  they  should  be  bound  by  the  decree  which 
estops  the  party  through  whom  they  must  make  their  title. 

It  is  further  contended  by  the  appellants  that,  under  the  is- 
sues in  the  cause,  evidence  was  not  admissible  tending  to  prove 
a  parol  partition  between  the  appellants  and  Mrs.  Grace. 

There  is  no  plea  setting  up  such  partition,  but  the  appel- 
lees claim  that  they  had  the  right  to  introduce  such  evidence 
under  the  general  denial.  They  base  their  claim  on  the  pro- 
visions of  sections  1055  and  1070,  E.  S.  1881.  These  sec- 
tions are  found  in  the  code  under  the  title  **  Ejectment." 

Section  1055  provides  that  the  answer  of  the  defendant 
may  contain  a  denial  of  each  material  statement  or  obliga- 
tion in  the  complaint;  under  which  denial  the  defendant 
shall  be  permitted  to  give  in  evidence  every  defence  to  the 
action  that  he  may  have,  either  legal  or  equitable. 

Section  1070  is  found  in  connection  with  provisions  for 
quieting  title,  and  provides  that  the  rules  above  prescribed 
shall,  in  such  cases,  be  observed  as  far  as  they  are  applica- 
ble ;  and  in  partition  cases,  when  the  title  to  real  estate  is 
bona  fide  in  question,  upon  the  pleadings  and  evidence  be- 
tween the  parties. 

Under  this  last  named  section  it  has  often  been  held  that 
a  defendant  in  an  action  to  quiet  title  may  give  in  evidence 
all  his  defences  tosucli  action  under  the  general  denial.  By 
the  express  terms  of  the  section  the  same  rule  is  to  be  ap- 
plied in  actions  for  partition  where  the  title  to  the  land  is 
bona  fide  involved  in  the  pleadings  and  evidence. 

Ordinarily,  the  title  is  not  in  issue  in  a  partition  suit,  but 
the  pleadings  may  be  so  drawn  as  to  put  the  title  in  issue. 
labelly,  Stewart,  1 25  Ind.  112 ;  Davis  v.  Lennen,  125  Ind.  185. 

It  will  be  observed  that  the  complaint  in  this  cause  is 
drawn  with  a  view  of  quieting  title  to  the  land  in  dispute, 
as  well  as  obtaining  partition  of  the  same. 

It  is  perfectly  manifest,  both  from  the  pleadings  and  evi- 
dence in  the  cause,  that,  while  the  appellants  claim  to  be  the 
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owners  in  fee  of  one-third  of  the  land  described  in  the  com- 
plaint, the  appellees  claim  to  be  the  owners  of  the  entire  tract. 
We  think  the  case  is  one  where  the  title  to  the  land  is  ip 
question  both  by  the  pleading  and  evidence  in  the  cause,  and, 
being  such,  the  court  did  not  err  in  permitting  the  appellees 
to  introduce  evidence  tending  to  prove  a  parol  pai'tition  of 
the  lands  of  which  William  Hawkins  died  the  owner.  If  true 
that  Mrs.  Grace  and  the  appellants  made  a  parol  partition  of 
such  lands,  whereby  the  interest  of  Mrs.  Grace  in  the  land 
here  in  dispute  was  divested,  such  partition  was  a  complete 
defence  to  this  action. 

The  evidence  tends  strongly,  we  think,  to  prove  such  par- 
tition, and  that  Mrs.  Grace  took  actual  possession  of  the  land 
assigned  to  her,  and  held  and  enjoyed  it  for  a  period  of  about 
seventeen  years,  and  until  her  death. 

The  fact  that  the  appellants  received,  and  still  retain,  the 
full  purchase-price  for  the  land  they  now  claim,  coupled  with 
the /act  that  Mrs.  Grace  was  assigned  land  equal  in  value  to 
about  one-third  of  the  land  owned  by  William  Hawkins 
when  he  died,  together  with  the  other  facts  and  circumstances 
surrounding  the  parties,  authorized  the  court  to  find,  we 
think,  that  Mrs.  Grace,  at  the  time  of  her  death,  had  no  in- 
terest in  the  land  involved  in  this  suit. 

There  are  some  other  questions,  of  minor  importance,  pre- 
sented and  argued  by  the  appellants  in  their  able  brief,  but 
they  are  not  of  controlling  influence  in  the  case.  They  re- 
late, principally,  to  the  admission  and  rejection  of  evidence, 
and  need  not  be  set  out  in  this  opinion. 

We  have  given  them  each  a  careful  consideration,  and  do 
not  think  the  court  erred  in  the  matters  of  which  complaint 
is  made. 

After  a  careful  consideration  of  all  the  questions  presented 
we  are  of  the  opinion  that  there  is  no  error  in  the  record  for 
which  the  judgment  should  be  reversed. 

Judgment  affirmed. 

Filed  June  10,  1891. 
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City  op  Frankfort  v.  State,  ex  rel.  Ross. 

Street  Improvement. —  UnplaUed  Lands. — AsMssmerU  for  ImprovemenL — 
Public  Highway.^lJnder  the  act  of  April  13th,  1885  (Acts  1885,  p.  207), 
relating  to  the  improvement  of  streets  and  alleys,  the  power  to  assess  to 
a  distance  of  one  hundred  and  fifty  feet  back  from  the  line  of  the  im- 
provement can  only  be  exercised  where  there  is  a  tract  of  unplatted  land 
extending  back  that  distance.  The  lands  included  in  a  public  highway, 
'on  which  the  unplatted  tract  abuts,  can  not  be  assessed  for  the  improve* 
ment,  neither  can  the  highway  be  crossed,  and  tracts  of  land  lying 
beyond  it  be  assessed  for  such  improvement. 

From  the  Clinton  Circuit  Court. 

J.  C.  Farbei'j  for  appellant. 
0.  E.  Brumbaugh^  for  appellee. 

McBride,  J. — On  the  2d  day  of  April,  1885,  the  com- 
mon council  of  the  city  of  Frankfort  enacted  an  ordinance 
for  the  improvement  of  a  part  of  Main  street  in  that  city. 
Thereafter  such  steps  were  taken  that  on  the  7th  day  of  May, 
1885,  the  contract  for  making  the  improvement  was  awarded 
to  the  relator.  By  the  terms  of  the  contract  the  relator  was 
to  collect  the  cost  of  the  improvement  from  the  owners  of 
lands  abutting  thereon,  except  at  the  crossings  of  streets  and 
alleys,  upon  estimates  and  assessments  to  be  made  by  the 
appellant.  After  the  completion  of  the  work  an  estimate 
was  made  covering  the  entire  cost  of  the  work,  which  was 
apportioned  and  assessed  against  the  several  tracts  of  land 
bordering  upon  the  improvement,  iu  the  ratio  of  the  front 
lines  of  the  same. 

This  has  all  been  collected,  except  the  sum  of  $264.60, 
which  was  assessed  against  a  triangular  tract  of  land  which 
has  a  frontage  of  147  feet  on  the  improvement,  and  is  34 
feet  wide  at  one  end  and  comes  to  a  point  at  the  other  end. 
This  tract  is  formed  by  the  intersection  of  Main  street  and 
a  public  highway  known  as  the  Delphi  road,  as  shown  in  the 
following  plat : 
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This  tract,  the  relator  alleges,  is  worthless,  and  the  assess* 
ment  made  thereon  not  collectible.  His  contention  is  that 
the  assessment  as  to  this  particular  tract  is  not  in  compli- 
ance with  the  law ;  that  instead  of  assessing  only  the  trian- 
gular tract  in  the  angle  formed  by  the  two  streets,  the  assess- 
ment should  have  covered  a  strip  extending  one  hundred 
and  fifty  feet'back  from  the  line  of  the  improvement.  The 
court  below  awarded  him  a  peremptory  writ  of  mandate  com- 
manding the  common  council  to  make  an  assessment  in  ac- 
cordance with  his  demand,  and  this  appeal  is  prosecuted 
from  the  judgment  thus  rendered. 

The  power  possessed  by  common  councils  of  incorporated 
cities  to  make  estimates  and  assessments  for  the  collection 
of  the  cost  and  expense  of  street  improvements  is  purely 
statutory.  Statutes  conferring  such  powers  are  strictly  con- 
strued. Elliott  Koads  and  Streets,  371,  et  seq.,  and  author- 
ities there  cited. 

The  only  statute  in  force  when  the  assessment  in  question 
was  made  which  bears  directly  upon  the  proposition  involved 
was  section  753,  Elliott's  Supp.,  as  follows : 

"  In  all  contracts  heretofore  made  or  which  may  be  here- 
after made  by  order  and  under  the  direction  of  the  common 
council  of  any  city  in  this  State  for  the  grading,  paving, 
guttering  and  improvement  of  any  street  or  alley  in  such 
city,  the  cost  of  such  improvements  shall  be  estimated  ac- 
cording to  the  whole  length  of  the  street  or  alley,  or  the  part 
thereof  to  be  improved  per  running  foot ;  and  the  city  shall 
be  liable  to  the  contractor  for  so  much  thereof  only  as  is  oc- 
cupied by  public  grounds  of  the  city  bordering  thereon,  and 
the  crossings  of  streets  and  alleys ;  and  the  owners  of  lots 
bordering  on  such  street  or  alley  or  the  part  thereof  to  be 
improved,  shall  be  liable  to  the  contractor  for  their  propor- 
tion of  the  cost,  in  the  ratio  of  the  front  lines  of  lots  owned 
by  them  to  the  whole  improved  line ;  and  in  all  cases  where 
such  improvement  shall  have  been  made,  or  may  hereafter  be 
made,  on  any  street  or  alley  running  along  or  through  any  un- 
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platted  lands  lying  within  the  corporate  limits  of  such  city, 
the  cost  of  such  improvements  shall  be  estimated  according  to 
the  whole  length  of  the  street  or  alley  or  the  part  thereof  to  be 
improved  per  running  foot,  and  the  owners  of  such  unplatted 
lands  bordering  on  such  street  or  alley,  or  the  part  thereof  f.o 
be  improved,  shall  be  liable  to  the  contractor  for  their  propor- 
tion of  the  cost,  in  the  ratio  of  the  front  lines  of  such  unplatted 
lauds  owned  by  them  to  the  whole  improved  line ;  and  in 
making  the  assessment  against  such  owners  for  the  improve- 
ment, such  unplatted  lands  shall  be  assessed  across  the  ground 
fronting  or  immediately  abutting  on  such  improvement 
back  to  the  distance  of  one  hundred  and  fifty  feet  from  such 
front  line,  and  the  contractor  shall  have  a  lien  thereon  for 
the  value  of  such  improvements :  Provided,  howevei',  That 
where  such  land  is  subdivided,  the  land  lying  immediately 
upon  and  adjacent  to  the  line  of  the  improvement  shall  be 
primarily  liable  to  and  for  the  whole  cost  of  the  improve- 
ment, and  should  that  prove  insufficient  to  pay  such  cost, 
then  the  second  parcel  and  other  parcels  in  their  order  to 
the  rear  parcel  of  said  one  hundred  and  fifty  feet  shall  be 
liable  in  their  order.*'  *  *  * 

The  return  to  the  alternative  writ  showed  that  the  trian- 
gular tract  was  unplatted  land,  and  upon  this  fact  appellee 
bases  his  contention  that  the  assessment  should  have  ex- 
tended back  a  distance  of  one  hundred  and  fifty  feet  regard- 
less of  the  existence  of  the  highway.     They  say  : 

"  The  assessment  must  in  all  cases  be  made  strictlv  in 
pursuance  of  the  statute,  which  requires  it  to  be  made  by 
assessing  back  a  distance  of  one  hundred  and  fifty  feet;  and 
it  is  not' the  duty  of  the  appellant  to  forestall  the  property- 
owner's  defence,  if  he  should  choose  to  make  it,  by  refusing 
to  make  the  assessment  extend  back  a  distance  of  one  hun- 
dred and  fifty  feet  on  account  of  having  to  cross  a  public 
highway  in  so  doing. 

"  The  location  of  a  public  highway  upon  lands,  as  alleged 
in  the  appellant's  answer,  in  no  way  affects  the  title  of  the 
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This  tract,  the  relator  alleges,  is  worthless,  and  the  assess- 
ment made  thereon  not  collectible.  His  contention  is  that 
the  assessment  as  to  this  particular  tract  is  not  in  compli- 
ance with  the  law ;  that  instead  of  assessing  only  the  trian- 
gular tract  in  the  angle  formed  by  the  two  streets,  the  assess- 
ment should  have  covered  a  strip  extending  one  hundred 
and  fifty  feet'back  from  the  line  of  the  improvement.  The 
court  below  awarded  him  a  peremptory  writ  of  mandate  com- 
manding the  common  council  to  make  an  assessment  in  ac- 
cordance with  his  demand,  and  this  appeal  is  prosecuted 
from  the  judgment  thus  rendered. 

The  power  possessed  by  common  councils  of  incorporated 
cities  to  make  estimates  and  assessments  for  the  collection 
of  the  cost  and  expense  of  street  improvements  is  purely 
statutory.  Statutes  conferring  such  powers  are  strictly  con- 
strued. Elliott  Roads  and  Streets,  371,  ei  seq.,  and  author- 
ities there  cited. 

The  only  statute  in  force  when  the  assessment  in  question 
was  made  which  bears  directly  upon  the  proposition  involved 
was  section  753,  Elliott^s  Supp.,  as  follows : 

"  In  all  contracts  heretofore  made  or  which  may  be  here* 
after  made  by  order  and  under  the  direction  of  the  common 
council  of  any  city  in  this  State  for  the  grading,  paving, 
guttering  and  improvement  of  any  street  or  alley  in  such 
city,  the  cost  of  such  improvements  shall  be  estimated  ac- 
cording to  the  whole  length  of  the  street  or  alley,  or  the  part 
thereof  to  be  improved  per  running  foot;  and  the  city  shall 
be  liable  to  the  contractor  for  so  much  thereof  only  as  is  oc- 
cupied by  public  grounds  of  the  city  bordering  thereon,  and 
the  crossings  of  streets  and  alleys  ;  and  the  owners  of  lots 
bordering  on  such  street  or  alley  or  the  part  thereof  to  be 
improved,  shall  be  liable  to  the  contractor  for  their  propor- 
tion of  the  cost,  in  the  ratio  of  the  front  lines  of  lots  owned 
by  them  to  the  whole  improved  line ;  and  in  all  cases  where 
such  improvement  shall  have  been  made,  or  may  hereafter  be 
made,  on  any  street  or  alley  running  along  or  through  any  un- 
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platted  lands  lying  within  the  corporate  limits  of  such  city, 
the  cost  of  such  improvements  shall  be  estimated  according  to 
the  whole  length  of  the  street  or  alley  or  the  part  thereof  to  be 
improved  per  running  foot,  and  the  owners  of  such  unplatted 
lands  bordering  on  such  street  or  alley,  or  the  part  thereof  to 
be  improved,  shall  be  liable  to  the  contractor  for  their  propor- 
tion of  the  cost,  in  the  ratio  of  the  front  lines  of  such  unplatted 
lauds  owned  by  them  to  the  whole  improved  line ;  and  in 
making  the  assessment  against  such  owners  for  the  improve- 
ment, such  unplatted  lands  shall  be  assessed  across  the  ground 
fronting  or  immediately  abutting  on  such  improvement 
back  to  the  distance  of  one  hundred  and  fifty  feet  from  such 
front  line,  and  the  contractor  shall  have  a  lien  thereon  for 
the  value  of  such  improvements  :  Provided,  however.  That 
where  such  land  is  subdivided,  the  land  lying  immediately 
upon  and  adjacent  to  the  line  of  the  improvement  shall  be 
primarily  liable  to  and  for  the  whole  cost  of  the  improve- 
ment, and  should  that  prove  insufficient  to  pay  such  cost, 
then  the  second  parcel  and  other  parcels  in  their  order  to 
the  rear  parcel  of  said  one  hundred  and  fifty  feet  shall  be 
liable  in  their  order."  *  *  * 

The  return  to  the  alternative  writ  showed  that  the  trian- 
gular tract  was  unplatted  land,  and  upon  this  fact  appellee 
bases  his  contention  that  the  assessment  should  have  ex- 
tended back  a  distance  of  one  hundred  and  fifty  feet  regard- 
less of  the  existence  of  the  highway.     They  say  : 

"  The  assessment  must  in  all  cases  be  made  strictly  in 
pursuance  of  the  statute,  which  requires  it  to  be  made  by 
assessing  back  a  distance  of  one  hundred  and  fifty  feet;  and 
it  is  not' the  duty  of  the  appellant  to  forestall  the  property- 
owner's  defence,  if  he  should  choose  to  make  it,  by  refusing 
to  make  the  assessment  extend  back  a  distance  of  one  hun- 
dred and  fifty  feet  on  account  of  having  to  cross  a  public 
highway  in  so  doing. 

"  The  location  of  a  public  highway  upon  lands,  as  alleged 
in  the  appellant's  answer,  in  no  way  affects  the  title  of  the 
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lands ;  it  is  well  settled  by  the  law  in  this  State,  that  a  pub- 
lic highway  is  but  an  easement,  and  that  the  title  to  the 
lands  over  which  it  passes  is  in  the  owners  of  the  lands  upon 
either  side  of  the  highway,  to  the  center  of  the  highway." 

The  circuit  court  in  awarding  the  peremptory  writ  evi- 
dently adopted  this  vi«w,  and  in  this  it  erred.  It  is  true 
that  a  public  highway  is,  in  this  State,  but  an  easement,  the 
fee  remaining  in  the  owner  of  the  adjacent  land.  During 
the  existence  of  the  easement,  however,  the  servient  estate 
is  not  subject  to  assessment  for  local  improvement.  The 
statute  does  not  attempt  to  confer  on  common  councils 
power  to  make  any  assessment  thereon,  nor  does  it  give  au- 
thority to  cross  the  line  of  such  easement  to  assess  lands 
lying  beyond.  As  common  councils  can,  in  such  cases,  exer- 
cise only  such  powers  as  the  Legislature  has  expressly  con- 
ferred upon  them,  if  this  power  of  the  Legislature  to  grant 
such  authority  is  conceded,  it  has  not,  in  this  case,  attempted 
to  do  so.  The  statute  only  authorizes  the  assessment  of 
benefits  on  t^cts  of  land  bordering  on  the  improvement 
made.  When  a  public  highway  has  been  established  across 
a  tract  of  land,  dividing  it  into  two  parts,  it  is  thereafter, 
during  the  existence  of  the  highway,  not  one,  but  two  tracts, 
notwithstanding  the  ownership  of  the  fee  remains  unchanged. 
The  power  to  assess  to  a  distance  of  one  hundred  and  fifty 
feet  back  from  the  line  of  the  improvement  can  only  be  ex- 
ercised when  there  is  a  tract  of  unplatted  land  extending 
back  that  distance. 

The  fact  that  it  may  be  subdivided  does  not  deprive  the 
council  of  the  power  to  assess  for  that  distance,  and  the  stat- 
ute expressly  provides  for  such  a  case.  But  if  the  unplatted 
tract  extends  back  less  than  one  hundred  and  fifty  feet,  and 
then  abuts  in  turn  upon  another  street,  the  statute  gives  no 
authoritv  to  extend  the  limits  of  the  assessment  bevondsuch 
unplatted  tract.  It  is  unnecessary  for  us  to  consider  how 
far  the  Legislature  might  go  in  conferring  upon  cities  the 
power  to  assess,  for  local  improvements,  lands  which  do  not 
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abut  upon  the  improvement  for  which  the  assessment  is 
made.  It  is  enough  for  us  to  know,  in  this  case,  that  so  far 
as  unplatted  lands  are  concerned^  only  such  tracts  as  abut  on, 
or,  in  the  language  of  the  statute,  "  border  on,"  the  improve- 
ment can  be  assessed,  except  only  that  if  such  tract  is  sub- 
divided the  subdivisions  within  the  limits  of  one  hundred 
and  fifty  feet  are  all  liable  to  assessments. 

Counsel  for  appellee  err  in  arguing  that,  as  statutes  of  this 
character  are  strictly  construed,  such  construction  should  be 
given  it  as  will  compel  the  common  council  to  assess  to  a 
distance  of  one  hundred  and  fifty  feet,  regardless  of  the  ex- 
istence of  the  Delphi  road,  and  that  it  should  be  left  to  the 
property  owners  affected  to  contest  the  validity  of  their  ac- 
tion when  the  contractor  seeks  to  enforce  the  assessment. 
This  would  be  a  clear  perversion  of  the  rule  which  requires 
the  strict  construction  of  such  statute,  with  the  view  of  pre- 
venting the  attempted  exercise  by  common  councils  of  pow- 
ers not  clearly  within  the  legislative  intent  in  their  enact- 
ment. 

Common  councils  are,  in  such  cases,  bound  to  take  notice 
of  the  dimensions  and  boundaries  of  the  several  tracts  against 
which  they  make  assessments.  In  this  case  the  common 
council  was  bound  to  take  notice  of  the  existence  of  the 
Delphi  road,  and  that  while  an  unplatted  tract  of  land  one 
hundred  and  forty-seven  feet  long  bordered  on  the  improve- 
ment, its  power  to  assess  ended  when  it  reached  that  road  ; 
and  that  it  could  not  legally  assess  either  the  lands  included 
in  the  Delphi  road,  or  cross  that  road  and  assess  other  tracts 
of  land  lying  beyond. 

Several  questions  arising  on  the  pleadings  are  argued,  but 
as  the  entire  actual  controversy  is  over  the  question  above 
considered,  and  there  is  no  dispute  about  the  facts,  we  have 
thought  it  unnecessary  to  pass  upon  any  other  question. 

While  the  hardship  upon  appellee  growing  out  of  the  ap- 
plication of  the  law  occasions  regret,  yet  this  is  something 
for  which  the  courts  are  not  responsible. 
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Nor  is  it  just  to  censure  the  appellant  because  the  appellee 
is  unable  to  recover  compensation  for  the  work  done  by 
him. 

The  laws  must  be  administered  as  they  are^  and  the  rem- 
edy for  any  hardships  thus  occasioned  must  be  sought  in  leg- 
islation. The  appellee,  in  contracting  to  make  the  improve- 
ment in  question,  was  bound  to  know  the  limit  of  the  power 
possessed  by  the  common  council.  That  he  was  mistaken, 
and  is  liable  to  suffer  loss  because  he  overestimated  these 
powers,  would  not  justify  either  the  common  council  or  the 
courts  in  misinterpreting  or  in  misapplying  the  law. 

Judgment  reversed,  with  costs. 

Filed  June  10, 1891. 
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No.  15,088. 

Mills  et  al.  v.  Franklin  e?^  al. 

WilIa — ConHi'uetion  of. — Fee  Simple  Title. —  What  Language  Poises. — Un- 
der a  will  which  provided  as  follows :  ^^  I  give  and  bequeath  to  my 
beloved  wife,  Margaret  Wyatt,  during  her  lifetime,  99  acres  of  land 
(describing  it),  together  with  all  my  personal  estate,  and  at  her  death  I 
will  and  bequeath  the  said  90  acres  of  land,  together  with  the  said  per- 
sonal estate,  to  my  brother-in-law,  Henry  Ritter,"  the  latter  took  a  fee 
simple  title  to  the  real  estate,  subject  only  to  the  life- estate  of  the  widow. 
He  also  took  a  fee  simple  title  in  certain  other  real  estate,  the  will  pro- 
viding as  to  said  real  estate  iliat  the  testator  gave  and  bequeathed  it  to 
said  Ritter. 

Same. — Intention,  of  Tesixitor. — Effect  to  he  Given  to. — Partial  IrUestaey. — Xot 
Favored. —  Disposition  of  Entire  Estate. — Presumption  as  to. — Where  a  tes- 
tator says  in  express  terms  that  he  gives,  bequeaths  or  devises  property, 
real  or  personal,  without  limiting  the  interest  or  title,  or  making  any 
other  disposition  of,  or  reference  to  it,  his  intention  evidently  was  to 
give  the  person  named  as  donee  or  devisee  the  same  right  and  title  to 
the  property  as  he  himself  held,  and  that  intention  must  be  respected 
and  upheld.  A  will  will  not  be  so  construed  as  to  create  a  partial  in- 
testacy unless  the  language  used  compels  such  a  construction.    The 


MAY  TERM,  1891.  445 


Mills  el  al.  v.  Franklia  et  cU. 


presumption  is  that  when  one  forms  an  intention  to  make  a  will  he  in- 
tends to  dispose  of  all  his  estate. 

From  the  Owen  Circuit  Court. 

J.  H.  Fowler,  W.  A.  Pickens,  E.  0.  Steele  and  J.  H.  Jordan, 
for  appellants. 

D.  E.  Beeni  and  IF.  Hickam,  for  appellees. 

Ojlds,  J.^-The  appellants,  heirs  of  Christopher  Wyatt, 
deceased,  brought  this  action  against  the  appellees  to  re- 
cover certain  real  estate  described  in  the  complaint.  The  ap- 
pellees claim  title  through  one  Henry  Ritter,  and  the  ques- 
tion presented  is  whether  said  Henry  Ritter  took  a  fee  sim- 
ple or  a  life-e$tate  in  the  land  by  the  will  of  Christopher 
Wyatt.  The  appellants  insist  that  said  Ritter  only  took  a 
life-estate.  So  much  of  the  will  of  Christopher  Wyatt  as 
has  any  bearing  upon  the  question  reads  as  follows : 

Item  third,  "  I  give  and  bequeath  to  my  beloved  wife, 
Margaret  Wyatt,  during  her  lifetime,  99  acres  of  land  off 
of  the  east  side  of  the  northeast  quarter  of  section  12,  town- 
ship 9  north,  of  range  4  west,  together  with  all  my  personal 
estate,  and  at  her  death  I  will  and  bequeath  the  said  99 
acres  of  land,  together  with  the  said  personal  estate,  to  my 
brother-in-law,  Henry  Ritter.'^ 

Item  four,  "  I  give  and  bequeath  to  my  brother-in-law, 
Henry  Ritter,  all  the  southwest  quarter  of  section  12,  in 
township  9  north,  of  range  4  west,  together  with  40  acres 
of  land  off  of  the  west  side  of  the  northeast  quarter  of  sec- 
tion 12,  township  9  north,  of  range  4  west,  and  14  acres  of 
land  in  the  northwest  quarter  of  said  section  12,  township 
9  north,  of  range  4  west." 

It  is  contended  by  counsel  for  the  appellants  that  under 
the  common  law  rule  "  where  a  devise  of  real  estate  is  made 
merely  describing  the  property  without  defining  the  interest 
which  the  devisee  shall  take,  it  will  only  give  a  life-estate  to 
the  devisee;  and  that  this  rule  of  construction  is  in  force  in 
this  State,  and  by  the  application   of  it  to  this  will  Ritter 
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took  but  a  life-estate  and  the  fee  passed  to  the  heirs  of 
Christopher  Wyatt." 

Admitting  that  this  rule  of  construction  is  in  force,  as 
stated  in  Roy  v.  Rowe,  90  Ind.  54,  yet  it  is  a  somewhat 
technical  rule  of  construction,  and  is  not  applied  where  the 
other  expressions  and  language  of  the  will  indicate  an  in- 
tention of  the  testator  to  pass  a  fee  sinople,  and  due  con- 
sideration must  be  given  to  other  well-settled  rules  of  con- 
struction. 

It  is  a  well-settled  rule  that  courts  will  avoid  giving  such 
a  construction  to  a  will  as  results  in  a  partial  intestacy  un- 
less the  language  compels  such  construction.  See  Cote  v. 
Oranor,  30  Ind.  292;  Roy  v.  Rowe,  supra. 

Courts  in  construing  wills  seek  to  ascertain  and  declare  the 
true  intention  of  testators,  for  the  primary  object  in  constru- 
ing wills  is  to  ascertain  and  give  effect  to  the  intention  of  the 
testators.  Waters  v.  Bishop,  122  Ind.  516  ;  Daugherty  y, 
Rogers,  119  Ind.  254. 

The  question  presented  by  this  case  is,  Did  the  testator 
Wyatt  intend  to  give  Henry  Bitter  a  life-estate  or  a  fee  in 
the  real  estate  described  in  items  three  and  four  of  his  will  ? 

To  hold  that  Bitter  only  took  a  life-estate  would  be  to  so 
construe  the  will  as  to  result  in  a  partial  intestacy,  and  al- 
low the  fee  to  pass  by  descent  to  the  heirs  of  Wyatt ;  this 
would  be  in  direct  conflict  with  one  of  •the  well-settled  rules 
applicable  to  the  construction  of  wills. 

In  Schouler  on  Wills,  section  483,  it  is  said :  "  In  this 
country,  a  devise  after  a  life-estate,  especially  if  made  to  one 
heir,  with  an  evident  intention  of  excluding  the  other  heirs, 
has  in  several  instances  been  held  to  pass  a  fee.  And  one  de- 
vise made  simply  has  been  supported  as  a  devise  in  fee  by 
coupling  it  with  another  in  the  will  which  was  used  with  suit- 
able words  of  limitation.  Indeed,  in  many  States  it  has  been 
held  that  whenever  an  intention  to  dispose  of  the  fee  can  by 
any  fair  inference  be  drawn  from  the  will,  the  technical  rule 
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must  be  excluded ;  and  that  very  slight  oircumstauces  will  be 
laid  hold  of  as  iudicating  such  intention/' 

Item  third  p{  the  will  first  carves  out  a  life-estate  in  99 
acres  of  the  land^  and  out  of  the  personal  estate^  and  gives 
it  to  the  widow,  and  then  bequeaths  the  99  acres  of  land  and 
personal  estate  as  it  is  described,  to  Henry  Ritter.  Some 
stress  is  sought  to  be  placed  upon  the  words  used  in  making 
the  devise,  that  the  word  "  estate  '^  is  used  in  the  disposition 
of  the  personal  property,  while  it  is  not  used  in  conneetiftn 
with  the  real  estate. 

We  are  not  of  the  opinion  that  the  words  used  were  se- 
lected with  any  nicety  of  purpose,  with  a  view  of  expressing 
an  intention  to  grant  a  fee  to  the  personalty,  and  only  a  life- 
estate  in  the  realty,  by  the  mere  use  of  words  which  would 
clearly  con vey  such  an  idea  without  declaring  it  in  any  other 
manner  except  the  use  of  words,  the  technical  definition  of 
which  would  express  such  a  distinction.  We  have  no  doubt 
the  testator  believed  the,  words  used  clearly  conveyed  his  in- 
tention to  give  either  a  life-estate  or  a  fee  simple  to  the  real 
estate,  so  that  a  lawyer  or  layman  who  read  it  would  clearly 
understand  his  intention  without  applying  any  strict  defini- 
tion of  words,  or  calling  for  a  legal  interpretion  to  construe 
the  will  and  declare  his  intention. 

In  making  the  devise  of  the  99  acres  to  Ritter,  the  words 
"will  and  bequeath  the  said  99  acres  of  land"  are  used. 
The  word  "  will "  used  in  such  connection  means  to  dispose 
of  by  will,  and  the  word  "  bequeath  "  means  to  give  by  will. 
Technically  the  word  "  bequeath  "  relates  to  personal  prop- 
erty more  properly  than  real  estate.  In  this  instance  "  de- 
vise "  would  have  been  the  more  appropriate  word  to  use  in 
the  disposition  of  the  real  estate,  but  the  word  "  devise  "  is 
not  used  in  either  item  of  the  will.  It  is  quite  evident  that 
there  was  no  studied  and  careful  selection  of  words.  The 
commonly  understood  meaning  of  the  words  "  will  and  be- 
queath/' would  convey  the  understanding  that  the  testator 
intended  to  give  to  the  devisee  or  legatee  the  particular  prop- 
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erty  described,  whether  it  be  real  estate  or  peraonal  property, 
and  not  that  it  was  intended  to  give  only  a  part  or  an  inter- 
est in  it,  or  a  life-estate^  but  that  it  was  a  disposition  of  the 
property  ;  that  the  testator  had  by  the  use  of  the  words  dis- 
posed of  it,  and  had  given  to  the  person  named  all  there  was 
of  it,  and  passed  all  the  title  he  had  to  it,  unless  words  of 
limitation  were  used  indicating  an  intention  to  give  only  a 
part. 

1^  If  one  says  he  has  given  a  horse  to  his  son,  we  understand 
he  has  given  his  son  a  complete  title;  that  the  father  has 
disposed  of  bis  horse,  and  the  son  has  the  title  to  it; 
and  the  same  is  true  if  the  father  says  he  has  given  his  son 
a  farm.  We  understand  that  the  title  has  passed  to  the  son ; 
in  other  words,  that  the  son  owns  the  farm  that  the  father 
formerly  owned.  Gift,  in  such  instances,  means  a  gratui- 
tous transfer  by  the  donor  to  the  donee. 

The  testator,  in  this  instance,  evidently  used  the  words, 
"  will  and  bequeath,"  and  "  give  and  bequeath,"  as  express- 
ing an  intention  to  transfer  to  Ritter,  at  the  death  of  the  tes- 
tator, the  title  in  the  real  estate,  that  Ritter  might  own  it 
the  same  as  he,  the  testator,  in  his  life,  had  owned  it,  except 
the  life-estate  in  the  99  acres  devised  to  the  widow.  This  is 
manifest,  not  only  by  the  words  used,  but  by  the  fact  that 
when  he  desired  to  carve  out  a  life-estate,  as  in  the  devise 
and  bequest  of  the  real  estate  and  personal  property  left  to 
the  wife,  he  explicitly  declares  that  she  takes  the  same  dur- 
ing her  lifetime.  The  purpose  and  object  of  making  a  will 
is  to  dispose  of  one's  estate.  The  presumption  is  that  when 
one  forms  an  intention  to  make  a  will,  he  intends  to  dis- 
pose of  all  his  estate ;  hence  the  rule  that  in  construing  a 
will  it  will  not  be  so  construed  as  to  create  a  partial  intes- 
tacy, unless  the  language  used  compels  such  a  construction. 
With  like  force  and  reason,  and  within  a  proper  application 
of  this  rule,  when  the  testator  has  expressed  a  clear  inten- 
tion to  give  an  article  of  personal  property,  or  a  tract  of  real 
estate,  to  a  designated  person,  and  there  are  no  limitations 
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as  to  title^  or  expressed  intention  to  give  another  any  inter* 
est  in,  or  title  to,  the  same  article  of  personal  property,  or 
real  estate,  the  will  should  be  so  construed  as  to  pass  to  the 
dpnee,  or  devisee,  the  same  interest,  or  title,  held  by  the  tes- 
tator. It  is  but  fair  to  presume  that  when  a  testator  says  in 
express  terms  that  he  gives,  bequeaths,  or  devises  property, 
real  or  personal,  without  limiting  the  interest  or  title,  or 
making  any  other  disposition  of,  or  reference  to  it,  his 
intention  was  to  give  to  the  person  named  as  donee,  or  de- 
visee, the  same  right  and  title  to  the  property  as  he  himself 
held;  in  other  words,  that  he  intends  to  dispose  of  all  the 
interest  and  title  he  has  in  it. 

In  our  opinion  Henry  Ritter  took  a  fee  simple  title  to  the 
real  estate,  and  the  circuit  court  committed  no  error. 

Judgment  aflBrmed,  with  costs. 

Filed  June  12, 1891. 
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Citizens'  Street  Railw^ay  Company  et  al.  v.  Robbins,    [^  m 

Admin  isTRATOE.  }U  ^ 

Decedents'  Estates. — Corporate  Stock. — Personal  Property, — Shares  of  stock 
in  a  corporation,  owned  bv  the  decedent  at  the  time  of  his  death,  are 
personal  property. 

Same. — Scde — Sucli  stock  descends  to  the  heirs  at  law,  subject  to  the 
right  of  the  administrator  to  subject  the  same  to  sale  in  the  manner 
prescribed  by  the  laws  of  the  State. 

Same. — Public  and  Private  Sales. — The  common  law  right  of  the  adminis- 
trator to  sell  and  dispose  of  personal  property  does  not  exist  in  this 
State.  Sales  of  such  property  must  be  made  in  the  manner  prescribed  by 
our  statutes  upon  the  subject.  In  tlie  absence  of  an  order  from  the 
proper  court,  the  sale  must  be  public,  and  where  the  sale  is  private,  un- 
der the  order  of  the  court,  it  must  be  made  in  substantial  compliance 
with  the  order. 

Same.— &(^  Under  Order  of  Court. —  When  Title  Ihsses. — In  cases  of  private 
sales,  where  the  order  of  the  court  does  not  require  a  confirmation,  if 
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the  sale  is  made  in  substantial  compliance  with  the  order  of  the  conrt, 
the  title  passes  to  the  purchaser  upon  his  compliance  with  the  terms  of 
the  sale. 

Same. —  V^cUidUy. — Where  an  order  to  sell  stock  at  private  sale  required 
the  administratrix  to  make  the  sale  on  good  security,  and  the  sale  was 
made  upon  the  individual  note  of  the  purchase!*  without  any  security 
and  on  a  credit  of  ten  years,  the  statute  authorizing  a  credit  of  only 
twelve  months,  the  sale  was  void  and  vested  no  title. 

Same. — Corporale  Stock, — Tranter  cf  on  Books  of  Corporaium. — Liability  for 
IlUgal  Transfer. — ^In  such  case,  if  the  corporation,  with  notice  that  the 
stock  belonged  to  the  estate  of  the  decedent,  and  with  notice  of  the  or- 
der of  sale,  cancels  the  certificates  of  stock,  and  issues  a  new  certifi- 
cate to  the  purchaser,  without  inquiring  into  the  validity  of  the  sale, 
it  is  liable  to  the  estate  for  any  loss  occasioned  thereby.  It  is  bound  to 
know  that  the  sale  has  been  made  in  compliance  with  the  terms  of  the 
order. 

Same. — lAabUity  of  Chrporation  to  Estate. — A  purchaser  of  such  new  certifi- 
cate, in  good  faith,  and  without  notice  of  any  illegality  in  the  surrender 
and  cancellation  of  the  original  stock,  is  not  liable  to  the  estate,  its 
remedy  being  against  the  corporation. ' 

Pleading. — Exhibits. — Admissibility  in  Evidence. — Where  a  certain  sworn 
statement  is  set  out  in  the  complaint,  the  plaintifif  can  not  object  to  its 
introduction  in  evidence  by  the  defendant. 

From  the  Marion  Superior  Court. 

F,  Winter,  J.  B.  Elam,  H.  O.  Allen  and  U,  J.  Hammond^ 
for  appellants. 

-B.  Hill,  R.  K  Lamb,  8.  M.  Shepard,  H.  Gale,  J.  E.  Mc- 
Donald, J.  M.  Bviler,  A.  H.  Snow  and  A,  L,  Mason,  for  ap- 
pellee. 

CoFPEY,  J. — The  amended  complaint  in  this  cause  con- 
sists of  two  paragraphs.  The  first  alleges,  substantially, 
among  other  things,  that  Henry  H.  Catherwood,  deceased, 
at  the  time  of  his  death  was  the  owner  of  three  hundred  and 
eight  shares,  of  the  par  value  of  one  hundred  dollars  each, 
of  the  capital  stock  of  the  Citizens*  Street  Railway  Com- 
pany ;  that  he  died  intestate  on  the  31st  day  of  August,  1872, 
leaving  as  his  only  surviving  heirs  at  law  Lucy  D.  Cather- 
wood, his  widow,  since  married  to  one  Phelps,  and  two  in- 
fant children,  namely :  Ellen  B.  and  John  C.  Catherwood  ; 
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that  said  Lucy  D.  Catherwood  was  duly  appointed  and  qual- 
ified as  the  administratrix  of  the  estate  of  the  said  Henry  H. 
Catherwood,  deceased,  and  on  the  12th  day  of  July,  1873, 
upon  petition  to  the  circuit  court  of  Marion  county,  pro- 
cured the  following  order  from  said  court,  namely : 

'^  Comes  now  Lucy  D.  Catherwood,  administratrix  of 
Henry  H.  Catherwood^s  estate,  and  files  her  petition  praying 
that  she  be  allowed  to  dispose  of  308  shares  of  the  stock  of 
the  Citizens'  Street  Railway  Company  of  Indianapolis,  of 
the  par  value  of  $100  per  share^  and  which  has  been  ap- 
praised at  the  value  of  15  cents  on  the  dollar,  and  to  sell  the 
same  at  private  sale  for  the  appraised  value  thereof;  and 
now  the  court  having  heard  said  petition,  and  being  fully 
advised  in  the  premises,  and  satisfied  that  the  interests  of 
said  estate  will  be  best  served  by  selling  the  same  at  private 
sale,  the  said  administratrix  is,  therefore,  ordered  and  em- 
powered to  sell  the  said  stock  at  private  sale  for  the  ap- 
praised value  thereof,  taking  good  and  sufficient  security 
for  the  payment  of  the  purchase-money ;  and  said  adminis- 
tratrix is  further  ordered  to  make  a  return  of  her  proceed- 
ings within  90  days  from  this  date.'^ 

That  the  administratrix  made  no  sale  of  said  stock  what- 
ever pursuant  to  the  terms  of  said  order,  and  made  no  sale 
of  said  stock  in  compliance  with  the  terms  of  the  statutes  of 
the  State  of  Indiana  regulating  the  sale  of  personal  property 
of  a  decedent's  estate  at  private  sale,  nor  did  she  make  any 
sale  of  said  stock  at  public  sale ;  that  she,  without  any  au- 
thority so  to  do,  assigned  and  delivered  to  one  John  Car- 
lisle said  certificates  of  stock  without  receiving  any  pay 
therefor  and  without  taking  any  security  of  any  sort  for  the 
purchase-money  therefor,  taking  merely  as  evidence  of  said 
attempted  sale,  and  of  the  supposed  indebtedness  therefor, 
the  promissory  note  of  Carlisle  for  $6,160  due  ten  years  from 
date,  no  part  of  which  note  has  ever  been  paid ;  that  no  re- 
turn of  said  attempted  sale  to  Carlisle,  nor  of  any  sale  of 
said  stock,  nor  of  the  proceedings  of  the  administratrix  in 
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reference  thereto,  was  ever  made  to  the  court,  aud  no  entry 
in  relation  thereto  was  ever  made ;  that  after  the  attempted 
sale  to  Carlisle,  the  administratrix  made  out,  under  oath,  a 
return  of  said  sale  to  the  effect  that  she  had  sold  said  stock 
to  John  Carlisle  for  the  sum  of  $6,160  for  cash,  but  the  same 
was  never  filed  or  approved  by  the  court ;  that  long  after 
the  attempted  transfer  of  said  stock  to  Carlisle,  the  street 
railway  company,  upon  his  request,  wrongfully  issued  cer- 
tificates for  said  stock  to  him,  and  that  he,  about  the  year 
1875,  sold  and  assigned  the  same  to  appellant,  Tom  L.  John- 
son, who  bought  the  same  with  knowledge  that  they  were 
issued  in  lieu  of  the  certificates  formerly  held  by  Henry  H. 
Catherwood,  deceased,  and  that  said  stock  had  belonged  to 
his  estate,  and  with  knowledge  of  the  order  for  the  sale  of  the 
same  above  set  out,  and  with  knowledge  that  no  return  of  said 
sale  had  been  made  and  confirmed  by  the  court ;  that  at  the 
time  he  so  purchased  said  stock  he  was  a  stockholder  and 
director  in  said  street  railway  company ;  that  said  street 
railway  company  has  declared  dividends  in  a  large  sum, 
which  have  been  paid  to  the  said  Carlisle  and  the  said  Tom 
L.  Johnson,  and  that  before  the  commencement  of  this  suit 
the  appellee  demanded  said  stock  of  the  appellants,  and 
each  of  them,  which  they  each  refused  to  surrender. 

The  second  paragraph  of  the  amended  complaint  does  not 
differ  materially  from  the  first,  except  in  that  it  alleges  that 
on  the  16th  day  of  July,  1873,  the  Citizens'  Street  Railway 
Company,  upon  the  request  of  Carlisle,  having  knowledge 
of  the  fact  that  said  stock  belonged  to  the  estate  of  Henry 
H.  Catherwood,  and  having  knowledge  of  the  pending  ad- 
ministration of  said  estate,  and  of  the  order  of  sale  of  said 
stock,  and  the  terms  thereof,  and  having  knowledge  of  the 
fact  that  no  return  of  any  sale  under  said  order  had  as  yet 
been  made  to  the  court,  wrongfully  issued  certificates  of  stock 
to  Carlisle,  who  sold  and  assigned  the  same  to  Johnson. 

To  this  complaint  the  appellant  the  Citizens'  Street  Rail- 
way Company  filed  an  answer  consisting  of  three  paragraphs. 
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The  third  paragraph  avers^  substantially,  that,  on  the  16th 
day  of  July,  1873,  Lucy  D.  Catherwood,  as  the  adminis- 
tratrix of  the  estate  of  Henry  H.  Catherwood,  obtained  the 
order  set  out  in  the  complaint,  authorizing  her  to  sell  the  308 
shares  of  the  capital  stock  of  the  Citizens^  Street  Railway 
Company  named  in  the  complaint ;  that  said  stock  was  rep- 
resented by  certificates  numbered  96,  97,  98,  99,  100  and 
101  for  fifty  shares  each  issued  to  H.  H.  Catherwood,  Nov-- 
ember  18th,  1867,  certificates  numbered  33,  35  and  36  for 
one  share  each,  issued  to  E.  B.  Martindale,  February  13th, 
1865,  and  endorsed  in  blank  by  Martindale,  and  certificate 
numbered  37,  for  five  shares,  issued  to  R,  B.  Catherwood^ 
February  13th,  1865,  which  was  endorsed  in  blank  by  said 
Catherwood ;  that  said  Lucy  D.  Catherwood,  as  authorized 
and  empowered  as  such  administratrix  to  sell  said  stock  a^ 
private  sale,  made  the  following  endorsement  upon  each  of 
said  certificates  numbered  96,  97,  98,  99,  100  and  101 : 

"  I  hereby  transfer  all  my  interest  in  the  within  stock  to 
John  Carlisle.     July  16th,  1873. 

"  Lucy  D.  Catherwood.'' 

"  For  value  received  I  assign  and  transfer  to  John  Carlisle 
three  hundred  shares  of  the  capital  stock  of  the  Citizens' 
Street  Railway  Company,  this  July  16th,  1873. 

"  Lucy  Catherwood, 
''Adm'x  of  H.  H.  Catherwood." 

And  upon  certificates  numbered  33,  35  and  36  she  made 
the  following  endorsement : 

"I  hereby  transfer  all  my  interest  in  the  within  stock  to 
John  Carlisle,  July  16th,  1873. 

•^  Lucy  D.  Catherwood." 

"  For  value  received  I  assign  and  transfer  to  John  Carlisle 
three  shares  of  the  capital  stock  of  the  Citizens'  Street  Rail- 
way Company,  this  16th  day  of  July,  1873. 

''  E.  B.  Martindale, 
^*  By  Lucy  D.  Catherwood,  Att'y  in  fact." 

And  a  similar  endorsement  on  certificate  numbered  37,  and 
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delivered  the  said  certificates  to  John  Carlisle,  to  be  brought 
by  him  to  the  office  of  said  company,  and  to  have  the  same 
transferred  to  him  as  the  owner  thereof  on  the  books  of  said 
company ;  that  said  Carlisle  brought  said  stock  to  the  office 
of  the  company,  and  requested  that  the  same  be  transferred 
to  him  by  cancelling  the  said  certificates,  and  issuing  new 
certificates  to  him  in  lieu  thereof;  that  the  company  caused 
the  records  of  the  Marion  Circuit  Court  to  be  examined,  and 
ascertained  that  said  administratrix  had  full  power  to  dispose 
of  said  stock  at  private  sale  as  set  forth  in  the  complaint, 
and,  relying  upon  the  order  of  the  court  and  the  endorse- 
ments made  by  said  administratrix,  and  on  the  fact  that  said 
certificates,  so  endorsed,  were  in  the  possession  of  said  Car- 
lisle, and  believing  him  to  be  the  owner  and  purchaser  of 
said  stock,  made  such  transfer  of  said  stock  to  him,  and  can- 
celled said  certificates,  and  issued  to  him  in  lieu  thereof  a 
new  certificate  numbered  135  for  three  hundred  and  eight 
shares  of  stock. 

The  appellant  Johnson  filed  an  answer  consisting  of  four 
paragraphs. 

The  third  paragraph  avei*s,  substantially,  that  the  stock 
in  controversy  was  represented  by  certificate  numbered  one 
hundred  and  thirty-five,  issued  by  the  Citizens'  Street  Rail- 
way Company  to  John  Carlisle,  on  the  17th  day  of  July, 
1873,  and  in  whose  name  the  stock  was  then  standing  on 
the  books  of  said  company;  that  said  stocfi:  was  endorsed  by 
said  Carlisle,  and  had  been  pledged  to  the  First  National 
Bank  of  Indianapolis  by  him,  or  by  some  one  in*  his  behalf, 
and  was  so  held  by  said  bank  at  the  time  appellant  purchased 
the  same;  that  at  the  time  of  said  purchase  he  had  no  knowl- 
edge where  said  stock  came  from,  or  who  its  previous  owner 
had  been  ;  that  at  the  time  of  the  transaction  between  Car- 
lisle and  the  Citizens'  Street  Railway  Company  and  Lucy 
D.  Catherwood  he  was  a  citizen  of  the  State  of  Kentucky, 
and  had  no  connection  with  or  interest  in  said  company,  and 
had  no  knowledge  or  information  of  its  affairs,  and  pur- 
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chased  aud  paid  for  said  stock  without  any  uotice  or  knowl- 
edge whatever  of  the  claim  of  any  other  person  thereto, 
believing  it  to  be^  as  it  purported  to  be,  a  genuiue  certificate 
of  the  ownership  of  three  hundred  and  eight  shares  of  the 
capital  stock  of  said  company ;  that  he  denies  that  he  had 
any  knowledge  that  said  certificate  had  been  issued  in  lieu 
of  certificates  formerly  owned  or  held  by  Henry  H.  Cather- 
wood,  or  that  it  had  been  owned  by  his  estate,  or  that  any 
order  had  been  made  for  the  sale  of  any  stock  belonging  to 
said  estate. 

The  fourth  paragraph  avers,  substantially,  the  same  facts 
averred  in  the  third  answer  of  the  Citizens'  Street  Railway 
Company,  above  set  out,  and  in  addition  thereto  that  the 
administratrix  permitted  the  stock  to  be  and  remain  in  the 
name  of  John  Carlisle,  and  authorized  him  to  treat  said  stock 
as  his  own  property,  and  held  him  out  to  the  public  as  the 
owner  thereof;  that  said  Carlisle,  or  some  one  in  his  behalf, 
pledged  said  stock  to  the  First  National  Bank  of  Indianapo- 
lis, as  the  owner  thereof,  to  secure  his  individual  indebted- 
ness to  said  bank  ;  that  the  said  administratrix  made  no  ob* 
jection  thereto,  but,  on  the  contrary,  made  return  to  the 
Marion  Circuit  Court,  on  oath,  that  she  had  sold  said  stock 
to  Carlisle  for  cash,  and  filed  the  same  in  the  records  of  said 
court  where  the  settlement  of  said  estate  was  pending ;  that 
he  afterwards  purchased  said  stock  of  said  bank,  and  at  the 
time  he  purchased  the  same  he  was  induced  to  believe,  and 
did  believe,  from  the  conduct  of  said  administratrix,  that 
said  bank  held  said  certificate  from  Carlisle  as  the  owner 
thereof,  and  that  he  had  no  knowledge  or  information  as  to 
anv  claim  thereto  bv  the  estate  of  Henrv  H.  Catherwood : 

•  X  •»  ' 

that  at  the  time  he  purchased  the  same  he  had  no  knowledge 
or  information  that  the  same  had  been  issued  in  lieu  of  stock 
formerly  held  bv  Henrv  H.  Catherwood  or  his  estate,  and 
no  knowledge  or  information  of  the  legal  proceedings  set 
up  in  the  complaint. 

To  each  of  these  answers  the  court  overruled  a  demurrer. 
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Upon  issues  formed  the  cause  was  tried  by  the  court,  at  spe- 
cial term,  resulting  in  a  finding  and  judgment  in  favor  of  the 
appellants.  Upon  appeal  to  the  general  term  the  judgment 
was  reversed,  from  which  latter  ruling  this  appeal  is  prose- 
cuted. 

The  first  question  demanding  our  consideration  relates  to 
the  rulings  of  the  court  at  special  term  in  overruling  the 
demurrer  to  these  several  answers ;  and  first  in  order  is  the 
third  paragraph  of  the  separate  answer  of  the  Citizens'  Street 
Railway  Company. 

The  capital  stock  in  the  Citizens'  Street  Railway  Com- 
pany, owned  by  Henry  H.  Catherwood  at  the  time  of  his 
death,  was  personal  property.  Angell  and  Ames  Corpora- 
tions (11th  ed.)  pp.  590-596  (sections  557-560)  ;  section  4152, 
R.  S.  1881 ;  1  R.  S.  1876  p.  757,  section  10. 

Upon  the  death  of  Henry  H.  Catherwood  the  stock  de- 
scended to  his  heirs  at  law,  subject  to  the  right  of  his  ad- 
ministrator to  subject  the  same  to  sale  in  the  manner  pre- 
scribed by  the  laws  of  the  State.  The  common  law  right  of 
the  administrator  to  sell  and  dispose  of  personal  property 
does  not  exist  in  this  State.  Sales  of  such  property  must  be 
made  in  the  manner  prescribed  by  our  statutes  upon  the  sub- 
ject. In  the  absence  of  an  order  from  the  proper  court,  the 
sale  must  be  public,  and  where  a  sale  is  made  at  private  sale 
under  the  order  of  the  court,  it  must  be  made  in  substantial 
compliance  with  the  order.  Weyer  v.  Second  National  Bank, 
57  Ind.  198 ;  Williams  v.  Perrin,  73  Ind.  57  ;  2  R.  S.  1876, 
section  48,  p.  509  ;  2  R.  S.  1876,  section  60,  p.  512 ;  sections 
2275-2289,  R.  S.  1881. 

It  is  contended  by  the  appellee  that  in  cases  of  private 
sales  made  under  the  order  of  the  court,  no  title  passes  until 
such  sale  is  reported  and  approved  by  the  court. 

In  this  position  we  think  he  is  in  error.  The  statute  au- 
thorizing the  private  sale  of  personal  property  of  the  dece- 
dent by  an  administrator  is  most  useful  where  the  property  is 
;  of  a  perishable  nature,  such  as  can  best  be  disposed  of  in  the 
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public  market,  or  such  as  would  probably  be  sacrificed  at  a 
public  sale. 

In  view  of  the  fact  that  the  courts  are  not  in  session  in 
many  of  the  counties  of  the  State  more  than  six  months  in 
the  year,  the  construction  contended  for  by  the  appellee 
would,  in  a  great  measure,  destroy  the  usefulness  of  the  stat- 
ute. Such  a  construction  would  render  it  inconvenient,  if 
not  impossible,  to  sell  in  the  open  market.  It  would  be  ut- 
terly impossible  to  sell  a  stock  of  goods  by  retail  at  private 
sale,  however  apparent  it  might  be  that  a  public  sale  would 
result  in  a  loss  to  the  estate.  We  are  of  the  opinion  that 
where  the  order  of  the  court  does  not  require  a  confirmation, 
if  the  sale  is  made  in  substantial  compliance  with  the  order 
of  the  court,  the  title  passes  to  the  purchaser  upon  his  com- 
pliance with  the  terms  of  the  sale.  Hobson  v.  Ewan,  62  111. 
146 ;  Siowe  v.  Kimball,  28  111.  93 ;  Moffitt  v.  MoffiUy  69  111. 
649.  Doubtless  in  all  cases  the  court  may,  in  its  discretion, 
require  by  its  order  that  the  sale  shall  be  reported  and  con- 
firmed in  order  to  pass  title  to  the  property.  Williams  v. 
Perrin,  supra* 

It  is  also  probably  true  that  where  there  is  any  material 
deviation  from  the  order  to  sell,  no  title  would  pass  until 
such  sale  was  reported  and  confirmed  by  the  court. 

In  this  case,  however,  there  seems  to  have  been  no  attempt 
to  comply  with  the  order  made  for  the  sale  of  the  stock  in 
controversy  at  private  sale. 

The  sale  was  on  a  credit  often  years,  whereas  the  admin- 
istratrix had  no  power  to  give  a  credit  exceeding  twelve 
months.     2  R.  S.  1876,  p.  510. 

The  order  of  the  court  required  the  administratrix  to  take 
good  and  sufficient  security  for  the  purchase-price  of  the 
stock,  but,  instead  of  following  the  order,  she  took  the  indi- 
vidual note  of  John  Carlisle,  without  security.  This  at- 
tempted sale  is  no  better  than  if  there  had  been  no  order  of 
the  court.  The  sale  to  Carlisle  on  a  credit  of  ten  years, 
without  any  security,  was  not  a  sale  under  the  order  procured 
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by  the  administratrix^  and  was^  in  our  opinion,  void,  and 
vested  no  title. 

The  Citizens'  Street  Railway  Company  had  notice  that  the 
stock  in  question  belonged  to,  and  was  a  part  of,  the  estate 
of  Henrv  H.  Catherwood.  It  also  had  notice  that  the  Ma- 
rion  Circuit  Court  had  acquired  jurisdiction  over  this  prop- 
erty, and  had  made  an  order  to  sell  the  same  at  private  sale. 
Indeed,  the  answer  discloses  the  fact  that  it  had  examined 
the  proceedings  under  which  the  attempted  sale  to  Carlisle 
was  made.  We  do  not  think  the  company  exercised  that  de* 
gree  of  diligence  required  by  the  law,  when  it  stopped  with 
the  examination  of  the  order  of  sale.  Before  cancelling  the 
stock  held  by  the  estate  of  Catherwood  it  should  have  gone 
further,  and  ascertained  whether  such  a  sale  had  been  made 
under  that  order  as  vested  title  in  Carlisle.  It  was  its  duty, 
before  cancelling  the  stock  at  the  request  of  Carlisle,  and  is- 
suing to  him  stock  in  lieu  thereof,  to  ascertain  that  be  was 
the  owner  of  the  stock  in  his  possession^  and  having  failed 
to  perform  such  duty  we  think  it  liable  to  make  good  any 
loss  occasioned  thereby.  Before  the  company  could  lawfully 
cancel  the  stock  held  by  Catherwood's  estate  it  was  bound 
to  know,  not  only  that  an  order  of  sale  had  been  entered 
by  the  court,  but  that  a  sale  had  also  been  made  pursuant  to 
the  terms  of  that  order.  Nugent  v.  Laduhty  87  Ind.  482 ; 
Weyer  v.  Second  National Banky  211,  supra;  Angell  and  Ames 
Corporations  (10th  ed.),  section  582;  Loring  v.  Salisbury 
JffzVfo,  125  Mass.  138. 

In  our  opinion  the  Superior  Court  of  Marion  county,  at 
special  term,  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  separate  answer  of  the  appellant,  the  Cit- 
izens' Street  Railway  Company. 

The  answers  of  the  appellant  Johnson  present  a  question 
entirely  different  from  the  one  presented  by  the  answer  of 
the  Citizens'  Street  Railway  Company. 

The  certificates  of  stock  owned  by  the  estate  of  Henry 
H.  Catherwood  were  cancelled  by  the  company,  and  a  new 
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certificate  in  lieu  thereof  was  issued  to  John  Carlisle  in  his 
own  name.  So  far  as  appears  there  was  nothing  on  the 
face  of  the  new  certificate  to  put  any  one  on  inquiry,  or  to 
give  notice  that  it  was  issued  in  lieu  of  the  Catherwood 
stock.  In  this  condition  Johnson  bought  it  in  the  market, 
without  any  notice  that  it  had  any  connection  with  Gather- 
wood's  estate.  The  question  is,  therefore,  presented  as  to 
whether  Johnson,  under  these  circumstances,  is  liable  to  ac- 
count to  the  estate  for  the  stock  purchased  by  him. 

Could  the  appellee  show  that  Johnson,  and  those  through 
whom  he  makes  his  title,  had  notice  of  the  fact  that  the  Cath- 
erwood stock  entered  into  and  formed  the  consideration  of 
the  stock  purchased  by  him,  doubtless  he  could  follow  such 
consideration,  and  charge  Johnson  with  it.  The  complaint 
seems  to  proceed  upon  the  theory  that  it  was  necessary  to 
charge  Johnson  with  such  notice  ;  but  as  notice  is  denied  by 
the  answers,  in  considering  the  demurrer  thereto,  we  must 
treat  the  case  as  one  in  which  he  purchased  in  good  faith, 
without  notice. 

We  are  bound  to  know  that  stocks  of  the  kind  now  under 
consideration  constitute  a  considerable  article  of  the  com- 
merce of  the  country,  and  that  they  are  daily  bought  and  sold 
in  the  market.  To  hold  that  where  such  stock  is  thrown 
upon  the  market,  the  purchaser  must  inquire  into  the  ante- 
cedents of  the  same,  and  into  the  consideration  upon  which 
it  was  issued  by  the  corporation,  would  be  to  destroy  the 
value  of  such  property  as  an  article  of  commerce.  If  the 
property  was  offered  for  sale  at  a  market  remote  from  the  of- 
fice of  the  company,  such  inquiry  would  be  practically  im- 
possible, and  hence  the  stock,  in  such  market,  would  be  of 
no  value. 

We  are  not  inclined  to  adopt  the  view  that  a  purchaser  of 
such  property  is  bound  to  make  such  examination,  unless 
there  is  something  upon  the  face  of  the  stock,  or  something 
connected  with  the  transaction,  to  put  him  on  inquiry.  Of 
course  everyone  purchasing  such  stock  takes  the  chances  as 
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to  whether  it  is  genuine,  and  as  to  whether  the  corporation 
had  the  legal  authority  to  issue  it,  but  where  the  stock  is 
issued  by  a  corporation  having  the  legal  authority  to  do  so, 
is  genuine  and  is* regular  upon  its  face,  we  think  a  purchaser 
in  good  faith,  without  notice  of  infirmities  which  could  be 
ascertained  only  by  an  examination  of  the  records  of  the 
company,  should  be  protected.  Salisbury  Mills  v.  Townsend, 
109  Mass.  115;  Machinists'  Nafl  Bank  v.  Fieldy  126  Mass. 
345;  Mouivt  Holly y  etc.,  T.  P.  Co.  v.  Ferree,  17  N.  J.  Eq. 
Rep.  117. 

But  in  this  case  Johnson  did  not  purchase  the  certificates 
of  stock  owned  by  Catherwood.  Those  certificates  were  can- 
celled by  the  Citizens'  Street  Railway  Company. 

The  stock  purchased  by  Johnson  was  evidenced  by  new 
certificates  issued  to  John  Carlisle  by  the  company  in  con- 
sideration of  the  surrender  and  cancellation  of  the  certificates 
held  by  Catherwood  at  the  time  of  his  death.  As  to  whether 
the  company  was  authorized  to  issue  the  certificates  pur- 
chased by  Johnson,  and  whether  they  are  valid,  are  questions 
between  him  and  the  company,  and  one  into  which  we  need 
not  inquire  in  this  case. 

But  as  he  did  not  purchase  the  stock  evidenced  by  certif- 
icates once  held  by  Catherwood,  and  had  no  notice  that  such 
stock  ever  existed  at  the  time  of  his  purchase,  we  think  it 
follows  that  he  is  in  no  way  liable  to  Catherwood's  estate. 

In  the  case  of  Salisbw^y  Mills  v.  Townsend,  supra,  it  was 
expressly  held  that  a  purchaser  of  such  stock  was  not  bound 
to  examine  the  books  of  the  corporation,  or  look  beyond  the 
certificates  assigned  to  him,  in  search  after  the  validity  of 
former  assignments. 

In  cases  like  this,  where  the  old  certificates  have  been  sur- 
rendered and  a  new  one  issued  in  lieu  thereof,  the  doctrine 
is  that  the  remedy  is  against  the  corporation  issuing  the  new 
certificate,  and  that  a  purchaser  of  the  stock  represented  by 
the  new  certificate  in  good  faith,  for  value,  and  without  no- 
tice of  any  illegality  in  the  surrender  and  cancellation  of  the 
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origiual  certificates  will  be  protected.  Pratt  v.  Jau/iton 
Copper  Mfg.  Co.,  123  Mass.  110;  Maohiniats'  NaVl  Bankv. 
Field,  supra;  Allen  v.  South  Boston  JS.  J?.  Cb.,  16  Am.  St. 
Kep.  185. 

In  our  opinion  the  court  at  special  term  did  not  err  in 
overruling  the  demurrer  to  the  third  and  fourth  paragraphs 
of  the  answer  of  the  appellant  Johnson, 

A  question  is  also  made  as  to  the  ruling  of  the  court  at 
special  term  in  admitting  in  evidence  a  report  made  out  and 
sworn  to  by  the  administratrix,  in  which  she  states  that  she 
had  sold  the  stock  in  question  to  John  Carlisle  for  cash. 

The  report,  so  far  as  the  evidence  in  the  cause  discloses, 
was  never  filed  or  approved  by  the  court.  In  this  condition 
it  amounts  to  the  mere  declaration  of  the  administratrix,  and 
constitutes  no  part  of  the  record  in  the  proceeding  to  sell  the 
stock.  But,  assuming  without  deciding,  that  it  was  not 
proper  evidence  in  the  cause,  we  do  not  think  the  appellee, 
who  objected  to  its  introduction,  stands  in  a  situation  to 
make  such  objection.  This  paper  is  set  out  in  full  in  each 
paragraph  of  the  amended  complaint,  and  is  thus  made  a 
part  of  the  record  in  this  cause.  As  it  was  already  a  part  of 
the  record,  and  was,  as  such,  before  the  court,  we  do  not  see 
how  the  appellee  could  be  injured  by  allowing  the  appellants 
to  read  it  to  the  court. 

In  our  opinion  the  superior  court,  at  general  term,  did  not 
err  in  reversing  the  judgment  of  the  special  term  as  to  the 
appellant  the  Citizens'  Street  Railway  Company,  but  it  did 
err  in  reversing  the  judgment  as  to  the  appellant  Johnson. 

The  judgment  of  the  superior  court  as  to  the  appellant 
the  Citizens  Street  Railway  Company  is  affirmed,  and  said 
judgment  as  to  the  appellant  Tom  L.  Johnson  is  reversed. 

Filed  Jan.  6,  1891 ;  petition  for  a  rehearing  overruled  June  11, 1891. 
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No.  14,916. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Hendricks. 

Railroad. — Fencing  l\aek. — Duty  ag  to, —  Violation  of  Duty.— Injury  to  Pas- 
senger,— A  railroad  company  must  take  measures  to  so  fence  its  track  as 
to  prevent  animals  from  running  upon  it.  If  the  duty  to  fence  is  neg- 
ligently violated,  and  the  violation  of  duty  is  the  proximate  cause  of 
injury  to  a  pass&uger,  his  right  of  action  is  clear  and  complete. 

Sahb. — Accident  to  Passenger, — Presumption  of  Negligenee. — Burden  of  Re- 
moving,— ^The  burden  of  proof  is  upon  a  railroad  company  to  remove 
the  presumption  of  negligence  which  arises  from  the  happening  of  an 
accident  which  causes  injury  to  a  passenger. 

EviDBHCE. — Conflicting. —  Verdict  not  Disturbed. — Where  there  is  a  conflict 
of  evidence  upon  a  disputed  question  of  fact,  the  decision  of  the  trial 
court  will  not  be  disturbed. 

Witness. — Non-Expert— Speed  of  Train. — A  non  expert  witness  may  give 
an  opinion  as  to  the  speed  at  which  a  train  was  moving. 

New  Trial. — Surprise. — Where  a  party  proceeds  with  a  trial,  fully  cross- 
examines  the  witness  whose  testimony  creates  the  alleged  surprise,  and 
takes  the  chance  of  a  verdict,  he  can  not  have  a  new  trial  on  the  ground 
that  he  was  surprised  by  the  testimony,  without  showing  a  very  strong 
and  clear  case. 

Same. — Misconduct  of  Jury. —  When  Communication  to  Couit  is  not. — After  a 
jury  had  been  deliberating  for  some  hours  they  sent  by  the  bailiff  to  the 
court  a  communication  as  follows :  "The  jury  stand  eleven  to  one.  We 
have  stood  that  way  all  night.  No  hope  of  a  verdict.''  The  communi- 
cation was  shown  to  the  plaintiff's  attorneys.  The  misconduct  of  the 
jury,  if  misconduct  at  all,  was  not  such  as  to  entitle  the  defendant  to  a 
new  trial.  The  misconduct  of  a  jury  must  be  gross,  and  clearly  result 
in  an  injury  to  the  complaining  party,  to  justify  the  awarding  of  a  new 
trial. 

From  the  Jackson  Circuit  Court. 

C.  0.  Matson  and  E.  (7.  Fieldy  for  appellant. 
8.  B.  Voyles,  W.  K.  MarshoUy  J.  A.  Zaring  and  M.  B. 
Hottel,  for  appellee. 

Elliott,  J. — The  appellee  was  a  passenger  on  one  of  the 
trains  of  the  appellant;  the  train  in  which  he  took  passage 
was  thrown  from  the  track  and  he  was  severely  injured. 
The  appellant's  employees  ran  the  train  against  a  cow  which 
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had  entered  upon  the  track,  and  the  collision  caused  the 
train  to  leave  the  rails. 

A  witness  who  had  lived  near  the  railroad  and  had  often 
seen  trains  in  motion  was  permitted  to  give  an  opinion  as  to 
the  rate  of  speed  at  which  the  train  was  running  at  the  time 
the  cow  was  struck.  In  this  ruling  there  was  no  error.  A 
non-expert  witness  may  give  an  opinion  as  to  the  speed  at 
which  a  train  was  moving.  Possibly  the  testimony  of  a 
non-expert  may  be  of  less  value  than  that  of  an  expert,  but 
that  proves  nothing  to  the  purpose,  for  here  the  question  is 
whether  the  evidence  should  be  heard,  not  what  weight 
should  be  assigned  it.  The  authorities  give  full  support  to 
our  conclusion  that  the  testimony  was  competent.  Louis- 
ville, etc.y  a.  W.  Co.  v.  Jones,  108  Ind.  561 ;  EoansmUe^  etc, 
R.  R.  Co.  V.  Orist,  116  Ind.  446  (457),  and  authorities 
cited ;  Lawson  Expert  and  Opinion  Evidence,  462 ;  Rogers 
Expert  Testimony  (2d  ed.),  244. 

The  duty  of  a  railroad  company  engaged  in  carrying 
passengers  has  so  often  been  defined  that  it  is  unnecessary 
to  do  more  than  state  in  bare  outline  what  that  duty  is,  and 
this  we  do  by  saying  that  it  is  bound  to  exercise  the  highest 
degree  of  practicable  care  to  keep  its  track,  machinery  and 
appliances  in  a  safe  condition  for  use.  This  duty  requires 
it  to  take  measures  to  so  fence  its  track  as  to  prevent  ani- 
mals from  wandering  upon  it.  Many  decisions  affirm  that 
the  statutes  imposing  upon  railway  corporations  tlie  duty  of 
fencing  their  tracks  are  valid  because  they  are  enacted  under 
the  police  power,  and  are  intended  to  protect  persons  travel- 
ling upon  the  railroads  of  the  country.  If  the  duty  to  fence 
is  negligently  violated,  and  the  violation  of  duty  is  the  prox- 
imate cause  of  injury  to  a  passenger,  his  right  of  action  is 
clear  and  complete.  A  violation  of  a  statutory  duty  has 
often  been  adjudged  to  give  a  traveller  upon  a  highway  a 
right  of  action  against  a  railroad  company,  and,  beyond  con- 
troversy, such  a  breach  of  duty  must  give  a  right  of  action 
where  the  relation  of  carrier  and  passenger  exists.     It  is  the 
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relation  of  carrier  and  passenger  which  creates  the  high  duty 
that  rests  upon  the  appellant,  and  brings  the  case  within  the 
strong  and  salutary  rule  that  the  law  has  established  for  the 
protection  of  travellers  who  intrust  themselves  to  the  care 
of  common  carriers.  The  rule  to  which  we  refer  is  the  one 
that  imposes  upon  the  carrier  the  burden  of  removing  the 
presumption  of  negligence  which  arises  from  the  happening 
of  an  accident  which  causes  injury  to  a  passenger.  This  ease 
illustrates  the  wisdom  and  justice  of  the  rule.  A  passenger 
can  not,  in  reason,  be  expected  or  required  to  ascertain  the 
condition  of  the  fences  along  the  line  of  the  carrier's  track, 
for  the  matter  is  one  peculiarly  within  the  knowledge  of  the 
carrier.  It  must  be  true  that  it  is  a  matter  within  the  peculia 
knowledge  of  the  carrier,  or  else  it  must  be  true  that  the 
carrier  remained  ignorant  and  inactive  where  it  was  its  im- 
perative duty  to  be  active  and  vigilant.  It  is,  at  all  events, 
no  more  than  reasonable  and  just  to  require  of  the  company, 
in  such  a  case  as  this,  an  explanation  of  the  cause  of  the  ac- 
cident, and  such  an  explanation,  too,  aswill  show  that  it  was 
not  in  fault.  In  this  instance  it  was  its  dutv  to  show,  at  leastr 
that  the  fences  were  reasonably  secure,  and  that  it  did  use  care 
and  diligence  to  make  such  fences  as  would  prevent  domes- 
tic animals  from  straying  on  the  track.  The  rule  to  which 
we  refer  was  thus  expressed  in  Louisville,  etc.,  R,  W.  Co.  v. 
Jones,  supra:  "  When  the  plaintiff  made  it  to  appear  that  she 
was  a  passenger  upon  appellant's  train,  and  while  being  car- 
ried as  such,  the  car  in  which  she  was  seated  left  the  track 
and  she  suffered  injuries  thereby,  she  had  shown  a  state  of 
things  upon  which  a  presumption  of  negligence  arose  against 
the  railroad  company,  which  stood  with  the  force  and  effi- 
ciency of  actual  proof  of  the  fact,  and  was  available  for  her 
benefit  until  negatived  and  overthrown,  and  such  presump- 
tion can  only  be  overthrown  by  proof  that  the  casualty 
'resulted  from  inevitable  or  unavoidable  accident,  against 
which  no  human  skill,  prudence  or  foresight,  as  usually  and 
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practically  applied  to  careful  railroad  management,  could 
provide.' " 

In  many  cases  the  doctrine  declared  in  the  opinion  from 
which  we  have  quoted  has  been  asserted.  Memphis,  etc, 
Co.  V.  McCool,  83  Ind.  392;  Te)-re  Haute,  etc.,  R.  R. 
Co.  V.  Buck,  96  Ind.  346,  and  authorities  cited ;  Cleveland, 
etCjR.  R.  Co.Y.  Newell,  104  Ind.  264;  Bedford,  etc,,  R.  if. 
Go.  V.  Rainbolt,  99  Ind.  651 ;  Anderson  v.  Sckoley,  114  Ind. 
653 ;  Louisville,  etc.,  R.  W.  Co.  v.  Pedigo,  108  Ind.  481 ; 
Louisville,  etc.,  R.  W.  Co.  v.  Snyder,  117  Ind.  435. 

In  view  of  the  rule  that  it  was  incumbent  upon  the  appel- 
lant to  show  that  it  was  not  negligent,  or  that  it  did  not 
omit  to  do  what  the  law  requires  it  to  do  to  protect  its 
track,  there  can  be  no  doubt  that  the  verdict  is  fully  and 
strongly  supported  by  the  evidence. 

The  appellant  claimed  a  new  trial  upon  the  ground  that 
it  was  surprised  by  the  testimony  of  a  witness  named 
De  Ford.  We  do  not  deem  it  necessary  to  do  more  than  refer 
to  some  of  the  decisions  upon  the  subject  of  surprise,  and  to 
say  that  where  a  party  proceeds  with  the  trial,  fully  cross- 
examines  the  witness  whose  testimony  creates  the  alleged 
surprise,  and  takes  the  chance  of  a  verdict,  he  can  not  have 
a  new  trial  without  showing  a  very  strong  and  clear  case, 
and  that  no  such  case  is  here  shown.  LocJcwood  v.  Rose,  125 
Ind.  588 ;  Scheible  v.  Slagle,  89  Ind.  323 ;  Pittsburgh,  etc., 
R.  W.  Co.  v.  Sponier,  85  Ind.  165;  Sullivan  v.  O* Conner y  77 
Ind.  149;  Chamberlain  v.  Reidy  49  Ind.  332;  Browidee  v. 
Kenneipp,  41  Ind.  216;  Cummins  v.  Walden,  4  Blackf. 
307  ;  Travis  v.  Barkhurst,  4  Ind.  171 ;  Ruger  v.  Bungan,  10 
Ind.  461. 

The  cases  to  which  we  have  referred  decide  all  the  ques- 
tions arising  upon  the  cause  assigned  upon  the  testimony  of 
De  Ford,  as  well  as  those  assigned  upon  the  testimony  of 
Rudder,  and  we  do  not  feel  that  we  should  be  justified  in 
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discussing  questions  that  have  been  so  often  and  so  fully 
considered. 

As  to  the  question  of  fact  made  by  the  affidavits  and 
counter-affidavits,  it  is  sufficient  to  say  that  "where  there  is 
a  conflict  of  evidence  upon  a  disputed  question  of  fact  the 
decision  of  the  trial  court  will  not  be  disturbed.  Schnurr 
V.  Siulta,  119  Ind.  429 ;  B^  v.  State,  102  Ind.  539 ;  Long 
V.  State,  95  Ind.  481 ;  De  Priest  v.  State,  68  Ind.  569  ;  Hoi- 
lotoay  V.  Statey  53  Ind.  654;  Garter  v.  Ford  Plate  GUiss  Co., 
85  Ind.  180. 

After  the  jury  had  been  deliberating  for  some  hours,  they 
sent,  by  their  bailiff,  to  the  court  the  following  written  com- 
munication :  ^' The  jury  stand  eleven  to  one.  We  have  stood 
that  way  all  night.  No  hope  of  a  verdict.''  This  communica- 
tion was  shown  to  the  plaintiff's  attorneys.  The  alleged 
misconduct  of  the  jury  was,  if  misconduct  at  all,  not  such  as 
to  entitle  the  appellant  to  a  new  trial.  In  the  case  of  Long 
v.  State,  supra,  it  was  said  :  *'  Another  general  rule  is  that 
the  misconduct  of  the  jury  must  be  gross,  and  clearly  appear 
to  have  injured  the  complaining  party,  to  justify  the  granting 
of  a  new  trial."  Many  cases  are  cited  in  support  of  this 
conclusion,  and  to  those  cited  many  may  easily  be  added. 
That  the  alleged  misconduct  did  the  appellant  no  harm  is 
too  clear  to  require  discussion. 

Judgment  affirmed. 

FUed  June  11, 1891. 


No.  14,765. 

Newlon  v.  Tyner. 

Pbactice. — Objections  to  Evidence. —  Vouchers. — StAmissum  to  Eiepert  Wil- 
nesses, — Motion  to  Strike  Out. — Where  the  defendant  sabmits  to  the 
plaintiff's  expert  witnesses  checks  and  vouchers,  not  papers  in  the  cause, 
which  purport  to  be  in  the  genuine  handwriting  of  the  defendant,  but 
which  were  not,  in  fact,  in  his  handwriting,  and  did  not  bear  his  genu- 
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ine  signature,  and  cross-examines  the  witnesses  as  to  their  genuineness, 
without  objection  on  the  part  of  the  plaintifT,  and  the  plaintiff  re-exam- 
ines the  witnesses  as  to  such  checks  and  vouchers,  no  question  of  the 
competency  of  the  evidence  is  presented  by  a  motion  to  strike  out. 

From  the  Clinton  Circuit  Court. 

J,  N.  Waughy  J,  P,  Kemp  and  /.  V.  Kent,  for  appellant. 
G.  H.  Oiffordy  J.  M.  Fippen,  S.   0.  BaylesSy  JR.  P.  Beau- 
champ  and  W.  W,  Motmt,  for  appellee. 

Olds,  C.  J. — ^This  is  an  action  brought  by  the  appellant 
against  the  appellee  to  recover  $10,000  damages  alleged  to 
have  been  sustained  by  reason  of  the  appellee  having  de- 
bauched and  carnally  known  the  wife  of  the  appellant. 

Issues  were  joined  and  there  was  a  trial  had,  resulting  in 
a  verdict  and  judgment  in  favor  of  the  appellee. 

The  sole  question  sought  to  be  presented,  and  which  is 
discussed,  relates  to  the  admission  of  evidence.  It  became 
a  vital  question  in  the  case  as  to  whether  or  not  the  appellee 
had  written  certain  letters  which  were  offered  in  evidence, 
and  which,  if  written  by  the  appellee,  tended  strongly  to  es- 
tablish his  intimacy  with  the  wife  of  the  appellant.  The  ap- 
pellee denied  having  written  the  letters. 

The  appellant  called  some  nine  or  more  expert  witnesses 
to  testify,  some  of  whom  were  acquainted  with  appellee's 
handwriting,  and  all  of  whom  showed  themselves  competent 
to  speak  upon  the  question,  and  who  had  made  an  examina- 
tion of  the  disputed  letters,  and  compared  the  writing  with 
other  writings  of  the  appellee  admitted  to  be  genuine,  and 
the  witnesses  testified  and  gave  their  opinion  that  they  were 
written  by  the  same  person  and  by  the  appellee.  On  cross- 
examination  of  these  witnesses  counsel  for  the  appellee 
placed  in  the  hands  of  each  of  them  what  purported  to  be 
genuine  checks  on  a  bank,  signed  by  appellee,  and  vouchers 
in  an  estate  purporting  to  have  been  written  by  the  appel- 
lee, and  examined  each  of  said  witnesses  as  to  their  opinion 
in  regard  to  such  checks  and  vouchers  having  been  written 
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by  the  same  person  who  wrote  the  other  writings  in  regard 
to  which  they  had  been  questioned  in  chief,  and  some^  if  not 
all  of  said  witnesses,  testified  that  they  were  written  T)y  the 
same  person. 

The  cross-examination  of  all  of  said  witnesses  proceeded 
to  the  close  without  objection  on  the  part  of  the  appellant, 
and  they  were  re-examined  in  regard  to  suc}i  checks  and 
vouchers  by  counsel  for  appellant. 

After  the  appellant  had  introduced  all  of  his  evidence  in 
chief  in  support  of  his  complaint,  and  just  previous  to  rest- 
ing his  case,  he  filed  his  motion  ^^  to  strike  out  and  take  from 
the  consideration  of  the  jury  each  and  every  question  and 
each  and  every  answer  to  such  question  respectively  and 
severally  asked  by  the  defendant's  counsel  on  cross-examina- 
tion of  witnesses  presented  by  the  plaintiff,  as  to  the  several 
bank  checks  purporting  on  their  face  to  have  been  executed 
by  William  J.  Tyner,  or  William  J.  Tyner,  guardian,  and 
designated  in  this  cause  as  exhibits  1,2,  3,  4, 5, 6  and  7,  and 
also  what  purports  to  be  vouchers  in  the  Cox  estate,  purport- 
ing to  be  signed  by  M.  A.  Pershing,  and  being  noted  in  the 
evidence  as  exhibits  8,  9,  10,  11  and  12,  and  the  cross-ex- 
amination as  to  each  of  them  separately  and  severally  for 
the  following  reasons,"  stating  numerous  specific  reasons  in 
support  of  the  motion. 

The  court  overruled  the  motion,  and  the  appellant  ex- 
cepted. 

The  question  of  the  competency  of  this  evidence,  and  as 
to  whether  it  was  proper  cross-examination,  is  fully  and  ably 
discussed  by  counsel,  but  before  considering  the  question  as 
to  the  competency  of  the  evidence,  it  must  first  be  determined 
whether  or  not  the  question  of  the  competency  of  the  evi- 
dence is  presented  by  the  motion  to  strike  out  in  such  a  way 
that  it  was  error  for  the  court  to  overrule  the  motion.  If 
no  such  question  is  presented  by  this  motion,  then  the  ques- 
tion of  its  competency  is  not  before  us  to  pass  upon. 

If,  during  the  cross-examination,  the  appellant  had  objected 
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to  the  exhibition  of  the  checks  and  vouchers  to  the  witness, 
or  objected  to  questions  propounded  in  relation  thereto,  and 
if  his  objection  had  been  overruled  and  exceptions  reserved 
to  the  ruling,  and  he  had  assigned  the  ruling  as  grounds  for  a 
new  trial  in  his  motion,  the  question  of  competency  would 
have  been  presented,  but  it  does  not  appear  that  any  ob- 
jection was  made  to  the  cross-examination. 

Objections  to  the  competency  of  evidence  ought  to  be  sea- 
sonably made. 

To  hold  that  the  question  as  to  the  competency  of  this  ev- 
idence is  properly  presented  by  the  motion  to  strike  out  in 
this  case  is  to  establish  a  principle  and  rule  of  practice  by 
which  counsel  may  sit  by  and  permit  the  cross-examination 
of  a  score  or  more  of  witnesses  as  to  illegitimate  facts  with- 
out objection  to  a  single  question,  and  re-examine  as  to  the 
same,  intermingling  the  incompetent  with  the  competent,  and 
if  at  the  end  of  a  day  or  a  week's  examination  he  concludes 
the  evidence  is  detrimental  to  him,  he  can  move  to  strike  it 
out,  and  the  court  must  sustain  the  motion  or  it  will  con- 
stitute reversible  error.  We  do  not  think  this  is  proper 
practice. 

Wlien  a  question  is  propounded,  if  it  is  incompetent,  if 
counsel  desire  to  save  any  question  in  regard  to  it,  he  should 
interpose  an  objection,  and  state  specifically  his  grounds  of 
objection.  If  it  be  answered  before  there  is  an  opportunity 
to  object,  or  if  the  question  be  competent  and  the  answer  in- 
competent, then  the  competency  of  the  evidence  may  be 
properly  presented  by  a  motion  to  strike  out.  The  compe- 
tency of  testimony  may  be  presented  by  proper  objection  to 
a  question,  or  by  a  motion  to  strike  out  if  the  motion  be  sea- 
sonably made. 

We  do  not  intend  to  be  understood  that  counsel  must  fol- 
low every  incompetent  question  relating  to  a  particular  line 
of  evidence  with  an  objection  in  order  that  he  be  in  position 
to  avail  himself  of  the  error  in  its  admission. 

When  an  objection  is  made  and  overruled  to  a  question 
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eliciting  a  certain  line  of  evidence,  and  an  exception  is  re- 
served, it  is  just  as  available  for  the  reversal  of  a  judgment 
as  if  it  was  repeated  every  time  the  same  or  a  similar  ques- 
tion was  propounded  to  any  witness.  But  what  we  do  hold 
is  that  where,  as  in  this  case,  a  party  permits  the  examination 
or  cross-examination  of  a  number  of  witnesses,  eliciting  from 
each  of  them  certain  evidence  of  the  same  character  with- 
out objection,  and  cross-examines  or  re-examines  such  wit- 
nesses as  to  such  matter,  he  can  not  wait  until  after  such 
examination  has  concluded,  and  all  of  that  character  of  evi- 
dence has  been  elicited,  and  then  present  a  motion  to  strike 
it  out,  and  avail  himself  of  an  erroneous  ruling  on  the  mo- 
tion to  reverse  the  cause.  If  he  desires  to  present  a  ques- 
tion as  to  the  competency,  he  must  do  so  while  the  evidence 
is  being  introduced ;  if  he  does  not  he  waives  any  objection 
to  it,  unless  it  be  in  a  case  where  its  competency  or  incom- 
petency depends  upon  some  fact  developed  subsequently  to 
the  introduction  of  such  evidence.  This  doctrine  has  been 
heretofore  enunciated  by  this  court. 

In  the  case  oi  Brown  v.  Owen,  94  Ind.  31,  it  is  said :  "  It 
is  insisted  that  the  court  below  erred  in  refusing  to  strike  out 
certain  questions  and  answers.  It  is  a  sufficient  answer  to 
this  to  say  that  no  objections  having  been  made  to  either 
questions  or  answers,  the  objection  by  a  motion  to  strike  out 
comes  too  late."  McCarty  v.  Watei^man,  96  Ind.  594 ;  Jones 
V.  State,  118  Ind.  39. 

The  papers  exhibited  to  the  witnesses  are  designated  as  ex- 
hibits, and  do  not  appear  to  have  been  introduced  in  evi- 
dence, at  least  we  are  not  referred  to  any  part  of  the  volum- 
inous record  in  the  case  where  such  checks  and  vouchers  had 
been  offered  or  admitted  in  evidence  prior  to  the  making  of 
the  motion  to  strike  out  the  evidence.  The  part  of  the  rec- 
ord referred  to  only  shows  that  counsel  exhibited  them  to  and 
placed  them  in  the  hands  of  the  witnesses  on  cross-examina- 
tion, nor  did  it  appear  that  up  to  the  filing  of  the  motion  to 
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strike  out  any  evidence  was  offered  to  show  whether  they 
were,  or  were  not,  genuine. 

The  motion  io  strike  out  the  evidence  came  too  late  in  this 
case  to  present  any  question  as  to  the  competency  of  the  ev- 
idence, and  therefore  we  do  not  consider  the  question  of  its 
competency. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  4, 1891. 

On  Petition  for  a  Rehearing. 

Olds,  J. — Counsel  are  so  earnest  in  theii-  appeal  for  a  re- 
hearing in  this  case  that  we  feel  like  adding  a  word  in  addi- 
tion to  what  we  have  said  in  our  original  opinion.  Counsel 
exhibit  a  great  deal  of  warmth  in  their  argument  against  the 
opposing  counsel  in  the  case,  and  seem  to  feel  that  ah  ad- 
vantage was  gained  by  a  trick  in  the  trial  of  the  cause,  and 
that  the  opinion  in  this  case  gives  license  to  an  unfair  prac- 
tice. In  this  counsel  are  very  much  in  error.  It  must  be 
presumed,  in  favor  of  the  trial  court,  that  if  anything  had 
occurred  by  which  one  party  had  gained  an  advantage  by 
a  trick,  or  unfair  practice,  as  counsel  characterizes  the  con- 
duct of  opposing  counsel  in  this  case,  the  trial  court  would 
have  righted  the  wrong  by  setting  aside  the  submission,  or 
granting  a  new  trial.  This  court,  by  its  decision,  gives  no 
countenance  to  unfair  practices.  A  proper  result  seems  to 
have  been  reached  under  the  evidence.  The  wrong  and  er- 
ror complained  of  by  counsel  are  on  account  of  the  court  per- 
mitting counsel  for  appellee,  on  cross-examination  of  api>el- 
lant's  expert  witnesses,  to  submit  checks  and  vouchers  to 
them  which  purported  to  be  in  the  genuine  handwriting,  and 
Bignatures  of  the  appellant,  but  which  were  not,  in  fact,  in 
his  handwriting,  and  did  not  bear  his  genuine  signature,  and 
to  cross-examine  the  witnesses  in  regard  to  them,  and  take 
their  opinion  as  to  their  genuineness.  They  were  not  papers 
in  the  case,  and  such  examination  was  not  proper,  unless 
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they  were  admitted  by  the  appellant  to  be  genuine ;  and  it 
was  the  duty  of  the  appellant  and  his  counsel  to  ascertain 
definitely  as  to  their  genuineness  before  permitting  such  ex- 
amination, or  allowing  them  to  be  treated  as  genuine,  and 
such  examination  to  proceed.  It  is  the  duty  of  counsel  to 
be  vigilant.  If  an  objection  had  been  interposed  the  exam- 
ination would  not  have  been  proper.  Hazzard  v.  Vickery, 
78  Ind.  64;  8horb  v.  Kinzie,  80  Ind.  500;  Cox  v.  -Diff,  85 
Ind.334.   . 

We  did  not  say^  in  the  original  opinion,  what  we  have  now 
said,  as  no  good  could  come  of  saying  it,  and  we  have  only 
added  what  we  now  say  by  reason  of  the  earnestness  with 
which  counsel  have  urged  their  petition,  and  because  they 
seem  to  feel  that  their  case  had  been  hastily  considered, 
though  in  this  they  are  in  error. 

The  petition  for  a  rehearing  is  overruled. 

FUed  June  11, 1891. 


No.  15,337- 

128  472  Austin  v,  Davis  et  al. 

152   375 

128    472        Contract. — SlatuU  of  Frauds, — Correspondence. — If  a  contract  which  comes 
____^  within  the  statute  of  frauds  can  be  extracted  from  correspondence  be- 

tween the  parties  npon  the  subject  of  the  contract,  the  statute  is  sat- 
isfied. 
Same. — Agreement  to  Make  Chiid  an  Heir. — Transfer  of  I\'operty.—I\rusl. — 
Married  Woman. —  Void  Contract. — Ratification. — Statute  of  Frauds. — Pari 
Performance. — Where  a  childless  husband  and  wife,  in  consideration  that 
a  young  girl  should  be  surrendered  to  them,  agreed  to  take  her  as  their 
own  child,  provide  for  her  and  bring  her  up  as  their  own,  and  at  their 
death  leave  her  all  their  property,  and  the  husband  afterwards  adopted 
the  child,  to  which  the  wife  assented. 
Held,  that  the  husband  was  not  restrained  by  the  contract  in  the  en- 
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joyment  of  his  property,  and  that  he  could  dispose  of  it  as  he  pleased 
during  his  life,  by  gift  or  otherwise. 

Hdd,  also,  that  a  conveyance  in  good  faith  in  his  lifetime  of  all  his  prop- 
erty to  his  wife  vested  in  her  an  absolute  title  to  the  property,  it  not 
being  charged  with  any  trust  in  favor  of  the  girl. 

Hdd^  also,  that  the  contract  was  void  as  to  the  wife,  because  of  her  cov- 
erture when  it  was  entered  into,  and  incapable  of  ratification. 

Hddy  also,  that  a  new  verbal  contract  made  by  the  wife  after  the  death  of 
the  husband  was  within  the  statute  of  frauds,  and  a  part  performance 
on  the  part  of  the  girl  did  not  take  it  out  of  the  statute. 

From  the  Marion  Circuit  Court. 

U.  J.  Hammond  and  E.  8.  Rogers,  for  appellant. 
T,  8,  RollinSy  for  appellees. 

Coffey,  J. — The  complaint  in  this  cause  consists  of  three 
-paragraphs. 

The  material  allegations  in  the  first  paragraph  are,  sub- 
stantially, that  in  the  year  1868,  when  the  appellant  was 
four  years  of  age,  John  S.  Johnson  and  Elizabeth  D.  John- 
son, husband  and  wife,  without  children,  and  residing  in  the 
city  of  Indianapolis,  proposed,  in  writing,  to  the  mother  of 
the  appellant,  then  living  alone  with  the  appellant  at  the 
town  of  Neoga,  in  the  State  of  Illinois,  that  if  the  said 
mother  would  surrender  to  them  the  appellant  they  would 
take  her  as  their  own  child,  provide  for  her  and  bring  her 
up  as  their  own,  and  at  their  death  leave  her  all  their  prop- 
erty ;  that  said  proposition  was  contained  in  a  letter  written 
tx>  the  mother  of  the  appellant  by  the  said  Elizabeth  D.  John- 
son, and  signed  by  her  for  her  said  husband,  John  S.  John- 
son, and  herself;  that  the  letter  is  lost  and  a  cc^y  can  not 
be  filed  with  the  complaint ;  that  said  proposition  was  ac- 
cepted and  the  custody  of  appellant  surrendered  to  the 
said  Johnson  and  Johnson  ;  that  in  the  year  1869  said  John 
S.  Johnson,  by  proceedings  in  the  proper  court,  adopted  the 
appellant  as  his  daughter,  and  she  thereupon  took  upon  her- 
self the  name  of  Johnson;  that  the  said  Elizabeth  Johnson 
was  present  in  court  at  the  time  said  proceedings  were  had 
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and  gave  her  assent  thereto,  and  thereafter  promised  the 
mother  of  the  appellant  that  she  would  treat  appellant  as 
her  daughter ;  that  thereafter  the  appellant  remained  with 
said  Johnson  and  Johnson,  rendering  to  them  all  the  duties, 
aifeetion  and  obedience  due  from  a  natural  child  until  she 
was  eighteen  years  of  age,  when,  with  their  consent  and  ap- 
proval, she  intermarried  with  Charles  Austin,  which  mar- 
riage occurred  in  the  year  1882,  and  that  during  the  time 
she  so  lived  with  them  she  was  treated  as  their  daughter ; 
that  the  said  John  S.  Johnson  departed  this  life  intestate  on 
the  6th  day  of  April,  1887,  having  disposed  of  his  property 
to  the  said  Elizabeth  D.  Johnson  while  yet  in  life,  and  leav- 
ing no  children  except  the  appellant ;  that  the  said  Eliza- 
beth D.  Johnson  at  all  tiroes,  up  to  the  time  of  her  death, 
treated  the  appellant  as  her  daughter,  and  declared  that  she ' 
desired  the  appellant  to  have  all  her  property  after  her 
death  ;  that  the  said  Elizabeth  D.  Johnson  died  intestate  on 
the  8th  day  of  March,  1888,  leaving  no  issue  of  her  body 
nor  the  descendants  of  any  issue,  but  leaving  the  appellant, 
whom  she  had,  up  to  the  time  of  her  death,  reared,  trained 
and  loved  and  held  out  to  the  world  as  her  child,  and  whom 
she  had  declared,  up  to  the  time  of  her  death,  she  desired  to 
take  and  have  all  her  property,  both  real  and  personal ;  that 
the  appellees  claim  to  be  the  heirs  of  the  said  Elizabeth  D. 
Johnson,  and  deny  the  right  of  the  appellant  to  any  portion 
of  the  property  owned  by  the  said  Elizabeth  at  the  time  of 
her  death. 

This  paragraph  contains  a  description  of  the  real  estate 
owned  by  Elizabeth  D.  Johnson  at  the  time  of  her  death, 
and  alleges  that  the  personal  estate  amounts  to  the  sum  of 
nine  hundred  dollars,  and  prays  that  the  right  of  the  appel- 
lant to  said  property  be  ascertained  and  fixed  by  a  proper 
decree. 

The  second  paragraph  of  the  complaint,  in  legal  effect, 
does  not  differ  materially  from  the  first  paragraph,  except 
in  that  it  alleges  that  Elizabeth  D.  Johnson  was  in  court  at 
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the  time  the  record  was  made  adopting  the  appellant  by  John 
S.  Johnson,  and  believed  herself  to  be  a  party  thereto  and 
to  be  bound  thereby,  and  that  she  died  in  that  belief;  that 
the  property  conveyed  by  John  S.  Johnson  to  his  wife,  the 
said  Elizabeth  D.  Johnson,  was  a  voluntary  conveyance  and 
without  any  consideration  whatever,  and  at  the  time  she 
took  the  same  she  had  full  knowledge  of  the  obligations 
of  the  said  John  S.  Johnson  to  the  appellant  under  the  ^ 
terms  of  said  contract. 

No  question  is  made  in  this  court  in  relation  to  the  third 
paragraph  of  the  complaint,  and  we  need  not,  for  that  rea- 
son, state  its  contents. 

The  circuit  court  sustained  a  demurrer  to  each  paragraph 
of  the  complaint,  and  the  propriety  of  that  ruling  is  called 
in  question  by  a  proper  assignment  of  error. 

This  is  not  an  action  by  the  appellant  to  recover  damages 
for  a  breach  of  the  contract  set  up  in  the  complaint,  nor  is 
it  an  action  to  recover  the  value  of  services  rendered  by  the 
appellant  to  John  S.  Johnson  and  Elizabeth  D.  Johnson, 
but  the  complaint  is  constructed  upon  the  theory  that  the 
appellant  is  entitled  to  specific  performance. 

It  has  been  decided  by  this  court  that  where  a  childless 
husband  and  wife,  in  consideration  that  a  young  girl  should 
live  with  them  until  the  death  of  both,  in  all  respects  as 
their  own  child,  and  render  such  services  as  she  was  capable 
of  doing,  orally  agreed  to  make  her  their  heir,  and  at  their 
death,  or  the  death  of  the  survivor,  to  will  her  the  entire 
estate  of  which  they  were  possessed,  consisting,  at  the  death 
of  the  survivor,  of  real  estate,  and  also  of  personal  prop- 
erty exceeding  in  value  fifty  dollars,  the  agreement  was 
within  the  statute  of  frauds,  and  that  a  performance  on  the 
part  of  the  girl  did  not  take  it  out  of  the  statute.  Wallace 
V.  Long,  106  Ind.  522,  and  authorities  there  cited. 

It  is  sought  by  the  complaint  before  us  to  take  the  case  at 
bar  out  of  the  rule  announced  ill  this  case  by  alleging  that 
the  contract  was  embodied  in  a  letter  written  to  the  mother 
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of  the  appellant.  If  a  contract  which  comes  within  the 
statute  of  frauds  can  be  extracted  from  correspondence  be- 
tween the  parties  upon  the  subject  of  the  contract,  the  statute 
is  satisfied.  Witts  v.  Ross,  77  Ind.  1 ;  Thames^  etc.,  Co,  v. 
BemlU,  100  Ind.  309. 

The  allegations  in  relation  to  the  letter,  resulting  in  the 
contract  set  up  in  the  complaint,  are  somewhat  vague  and 
uncertain.  We  are  left  in  doubt  as  to  whether  the  name  of 
John  S.  Johnson  was  signed  to  the  letter  which  it  is  alleged 
was  written  to  appellant's  mother. 

It  is  not  alleged  that  John  S.  Johnson  wrote  the  letter, 
but  the  allegation  is  that  it  was  written  by  his  wife,  and 
signed  by  her  for  her  husband  and  herself.  Assuming,  how- 
ever, that  the  letter  was  of  such  a  character  as  to  bind  John 
S.  Johnson,  we  are  confronted  with  the  question  as  to  what 
were  his  duties  and  obligations  under  the  terms  of  the  con- 
tract contained  therein. 

It  bound  him  to  leave  to  the  appellant  whatever  property 
he  might  possess  at  the  time  of  his  death.  This  he  could  do 
in  two  ways,  namely  : 

First.  By  adopting  the  appellant,  so  that  she  would  take 
the  property  by  inheritance  from  him. 

Second.  By  the  execution  of  a  will,  in  proper  legal  form, 
so  as  to  bequeath  to  her  his  property. 

He  chose  to  adopt  the  first  mode,  but  before  his  death 
he  conveyed  and  transferred,  or  caused  to  be  conveyed 
and  transferred,  all  his  property  to  his  wife,  Elizabeth 
D.  Johnson,  and  at  the  time  of  his  death  had  no  prop- 
erty which  the  appellant  could  inherit  from  him. 

All  the  authorities  agree  that  such  a  contract  as  the  one 
now  under  consideration  left  John  S.  Johnson  perfectly  free 
and  unrestrained  in  the  enjoyment  of  his  property,  and  that 
he  could  dispose  of  it  as  he  pleased,  at  any  time  during  his 
life,  by  gift  or  otherwise.  Fan  Duyne  v.  Vreeland^  12  N.  J. 
Eq.  142  ;  Jeremy  Equity  (T  Am.ed.)  401 ;  1  Story  Eq.  Jur., 
section  382. 
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It  is  not  claimed  that  the  transfer  made  by  John  S.  John- 
son to  his  wife  was  made  for  the  purpose  of  defrauding  the 
appellant,  and  we  must  presume,  therefore,  that  it  was  made 
in  good  faith,  and  for  some  lawful  purpose. 

Under  these  facts  it  can  not  be  successfully  maintained 
that  John  8.  Johnson  was  guilty  of  any  breach  of  the  con- 
tract set  out  in  the  complaint..  Nor  are  we  able  to  perceive 
how  it  can  be  successfully  maintained,  by  any  process  of 
legitimate  reasoning,  that  the  property  of  John  S.  Johnson 
became  charged  with  any  trust,  since  he  was  at  liberty  to 
dispose  of  it  at  his  pleasure.  Ordinarily,  one  who  holds  prop- 
erty in  trust  for  another  must  keep  it  for  the  benefit  of  the 
cestui  que  tnust.  It  would  be  idle  to  say  that  one  has  the 
legal  right  to  dispose  of  his  property  in  such  manner  as  to 
him  seemed  best,  even  to  making  a  donation  of  it,  and  at  the 
same  time  say  that  the  person  taking  it  took  it  subject  to  a 
trust  which  might,  in  certain  contingencies,  be  enforced. 

We  are  not  inclined  to  adopt  the  contention  of  the  appel- 
lant that  the  property  of  John  S.  Johnson  became  charged 
with  a  trust  in  favor  of  the  appellant,  and  that  Elizabeth  D. 
Johnson  took  it  subject  to  such  trust. 

As  John  S.  Johnson  possessed  the  undoubted  right  to  dis- 
pose of  his  property,  we  think  his  wife  took  the  absolute  title 
to  the  same  free  from  any  charge  against  it  on  account  of 
any  contract  made  by  him  with  the  appellant. 

And  this  brings  us  to  a  consideration  of  tlie  obligations 
and  duties  of  Elizabeth  D.  Johnson  under  the  contract  in 
suit.  At  the  time  the  contract  was  entered  into  she  was  a 
married  woman,  and  the  contract  as  to  her  was  void  for  want 
of  power  in  her  to  bind  herself  by  such  a  contract.  L(yt}g 
V.  Browii,  66  Ind.  160;  Hodson  v,  Davis,  43  Ind.  258; 
(y Daily  v.  Morris,  31  Ind.  Ill;  Johnson  v.  Tutewilei^  35 
Ind.  353;  Maker  v.  Martin,  43  Ind.  314. 

It  is  contended  by  the  appellant  that  under  the  facts  stated 
in  the  complaint  it  must  be  held  that  Mrs.  Johnson,  after  she 
ceased  to  be  a  married  woman,  ratified  the  contract  made  by 
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her  while  under  covertute^  or  that  she  made  a  Dew  con- 
tract. 

It  appears  by  the  complaint  that  the  appellant  became  a 
married  woman  prior  to  the  death  of  John  S.  Johnson,  and 
while  it  does  appear  that  she,  subsequent  to  his  death,  re- 
sided with  Mrs.  Johnson  under  the  same  roof,  she  could  not 
occupy  that  relation  which  she  occupied  prior  to  her  mar- 
riage. 

Furthermore,  it  is  a  general  principle  of  law  that  a  void 
contract  can  not  be  ratified,  and  this  principle  has  been  held 
to  apply  to  the  contracts  of  married  women.  Long  v.  Brown, 
supra.  In  this  case  it  was  said  by  this  court,  speaking  of 
the  contract  of  a  married  woman  then  in  suit :  ^'  Such  con- 
tract is  not  susceptible  of  ratification.  Nothing  short  of  a 
new,  valid  and  binding  contract,  made  after  the  death  of  her 
husband,  upon  a  new  consideration,  can  operate  as  a  con- 
tract to  deprive  her  of  her  interest  in  the  land." 

It  is  not  claimed  that  Elizabeth  D.  Johnson  made  any 
new  written  contract  after  the  death  of  her  husband.  If 
she  made  any  contract  at  all  it  was  a  verbal  one.  As  we 
have  seen  such  a  contract  is  within  the  statute  of  frauds  and 
can  not  be  enforced.      Wallace  v.  Long,  sihpra. 

The  appellant  relies  upon  the  case  of  Van  Tine  v.  Van  Tine^ 
13  Cen.  Rep.  354,  and  the  cases  of  Sharkey  v.  McDermott, 
16  Mo.  App.  80,  and  Sharkey  v.  McDermott,  91  Mo.  647.  In 
each  of  these  cases  it  was  held  that  performance  on  the  part 
of  the  child  was  sufficient  part  performance  to  take  the  case 
out  of  the  statute  of  frauds.  This  is  in  direct  conflict  with 
Wallace  v.  Long,  supra^  and  Johns  v.  Johns,  67  Ind.  440. 

We  can  not  follow  the  case  of  Van  Tine  v.  Van  Tine, 
supra,  and  the  cases  of  Sharkey  v.  McDermott,  supra,  with- 
out overruling  the  case  of  Wallace  v.  Long,  supra,  and  the 
pasQS  upon  which  it  rests.  To  hold  that  specific  perform- 
ance could  be  had  in  this  case,  as  to  the  real  estate  of  which 
Mrs.  Johnson  died  seized,  there  being  no  valid  written  con- 
tract between  the  appellant  and  Mrs.  Johnson,  and  no  pos- 
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session  of  such  real  estate  having  been  surrendered  under 
the  contract^  would  also  be  in  conflict  with  the  cases  of  At- 
kifn8on  V.  Jackson,  8  Ind.  31',  Watson  v.  Mahan,  20  Ind.  223, 
Lafolldt  V.  JfiTi/e,  51  Ind.  446;  Law  v.  Henry ,  39  Ind.  414, 
Stater  v.  Hilly  10  Ind.  176  ;  Mqreland  v.  Ltmasters,  4  Blackf." 
383;  and  Ar-nold  v.  Stephenson^  79  Ind.  126. 

In  our  opinion  the  court  did  not  err  in  sustaining  the  de- 
murrer to  the  complaint  befote  us. 

Judgment  affirmed. 

Filed  March  12, 1891 ;  petition  for  a  rehearing  overruled  June  12, 1891. 


No.  15,109. 

Parsons  v.  Pierson  et  al. 

JuDOMEMT. — Justice  of  the  Peace, — IrregulariUes, — Relief. — Injunction, — Ap' 
peaL — Injunction  will  not  lie  to  restrain  the  collection  of  a  judgment 
rendered  by  a  justice  of  the  peace  because  of  irregularities  occurring  at 
the  trial.    The  remedy  is  by  appeal. 

From  the  Floyd  Circuit  Court. 

G.  D.  Kelso  and  J.  V.  Kelso,  for  appellant. 

Elliott,  J. — The  appellant  alleges  in  bis  complaint  that 
the  appellee  Pierson  brought  an  action  against  him,  before 
a  justice  of  the  peace  ;  that  the  parties  appeared  ;  that  upon 
the  appellant's  request  a  jury  was  called  ;  that  the  evidence 
was  heard  ;  that  the  foreman  of  the  jury  orally  announced  a 
finding  against  the  appellant ;  that  no  written  verdict  was 
returned  ;  that  the  justice  entered  judgment  for  the  sum 
named  by  the  foreman  of  the  jury.  Prayer  for  an  injunction 
restraining  the  collection  of  the  judgment. 

The  appellant  had  an  adequate  legal  remedy,  and  can  not 
have  relief  by  injunction.     His  remedy  was  by  appeal. 

Judgment  affirmed. 

Filed  June  16,  1891. 
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No.  16,091. 

The  State,  ex  rel.  Reese,  v.  Bogard. 

Township  Tbustee. — Right  to  Hold  Over. — Under  the  provittions  of  the  act 
of  March  11th,  1889  (Acts  1889,  p.  425),  a  person  who  had  held  the 
office  of  township  trustee  for  two  terms  consecutively,  at  the  date  of  the 
township  electioQ,  in  April,  1890,  was  entitled  to  hold  over  until  his 
successor  was  duly  elected  and  had  qualified.  He  would  have  heen 
ineligible  to  hold  the  office  by  virtue  of  a  new  election,  as  the  above 
act  provides  that  no  person  shall  be  eligible  to  the  office  of  township 
trustee  more  than  four  years  in  any  period  of  eight  years,  but  this 
would  not  prevent  his  holding  over  after  the  close  of  his  second  term, 
until  his  successor  was  elected  and  qualified.    Const.^  art.  15,  section  2. 

From  the  Greene  Circuit  Court. 

T.  Hanna,  J.  Z).  Alexander^  H.  W.  Letsinger,  J.  T,  Hays 
and  H.  J.  HaySy  for  appellant. 

W.  W.  MoffeU,  a  E.  Davis,  E.  Short  and  T.  Van  Buskirk^ 
for  appellee. 

Miller,  J. — At  the  township  election  held  in  April,  1886, 
the  appellee  was  elected  township  trustee  of  Washington 
township,  of  Greene  county,  Indiana,  for  the  term  of  two 
years,  and  at  the  election  held  in  April,  1888,  he  was  re- 
elected to  the  same  office. 

At  the  township  election  held  in  April,  1890,  the  appel- 
lant and  one  John  Callahan  were  candidates  for  this  office, 
each  receiving  an  equal  number  of  votes. 

The  board  of  canvassers  neglected  to  determine  by  lot 
which  one  of  the  candidates  was  entitled  to  the  office,  and 
no  certificate  of  election  was  given  to  either  of  them. 

At  the  December  terra,  1890,  of  the  board  of  commis- 
sioners of  the  county,  an  order  was  made  declaring  that  a 
vacancy  existed  in  the  office,  and  appointing  the  relator, 
Keese,  as  such  trustee  to  fill  the  vacancv. 

The  appellee  refused  to  deliver  to  him  the  books  and  pa- 
pers of  the  township,  claiming  to  hold  over  until  his  suc- 
cessor was  elected  and  qualified. 
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This  action  was  brought  to  recover  the  possession  of  the 
office  and  for  damages. 

A  demurrer  was  sustained  to  the  information,  the  relator 
stood  on  the  •demurrer,  and  final  judgment  was  rendered 
against  him  for  costs. 

The  sufficiency  of  the  complaint  is  the  only  question  pre- 
sented to  us  for  decision. 

The  question  at  issue  involves  the  construction  to  be  given 
to  section  1391  of  Elliott's  Supp.  (Acts  1889,  p.  425),  which 
is  as  follows : 

"Any  person  who  has  held  the  office  of  township  trustee 
of  any  township  in  this  State  for  two  terms  consecutively  at 
the  date  of  the  next  township  election  in  April,  1890,  shall 
not  be  eligible  to  said  office  for  the  next  ensuing  term  ;  and 
thereafter  no  person  shall  be  eligible  to  the  office  of  town- 
ship trustee  more  than  four  years  in  any  period  of  eight 
years.^' 

The  appellant  claims  that,  inasmuch  as  the  appellee  had 
served  two  consecutive  terms  prior  to  the  election  in  April, 
1890,  he  was  disqualified  from  holding  longer;  and,  no  one 
having  been  elected  and  qualified  to  take  his  place,  a  vacancy 
existed,  which  the  board  of  commissioners  were  authorized 
to  fill  by  appointment.  In  support  of  their  position  they  cite 
Gasman  v.  State,  ex  reL,  106  Ind.  203. 

It  was  provided  by  the  act  in  force  when  the  appellee  was 
elected,  that  he  should,  by  virtue  of  such  election,  hold  his 
office  for  two  years,  and  "  until  his  successor  is  elected  and 
qualified."     Section  5991,  R.  S.  1881. 

Our  State  Constitution  contains  the  following  provision  : 
Article  15,  section  3.  "  Whenever  it  is  provided  in  this  Con- 
stitution, or  in  any  law  which  may  be  hereafter  passed,  that 
any  officer,  other  than  a  member  of  the  General  Assembly, 
shall  hold  his  office  for  any  given  term,  the  same  shall  be 
construed  to  mean  that  such  officer  shall  hold  his  office  for 
Vol.  128.— 31 
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such  term  and  until  his  successor  shall  have  been  elected 
and  qualified." 

From  this  it  appears  that  when  the  appellee  was  elected 
and  qualified  in  April,  1888,  he  was  to  hold  the  office  for  the 
period  of  two  years,  and  until  his.  successor  was  elected  and 
qualified. 

The  question  we  are  required  to  examine  and  pass  upon 
is,  did  the  act  of  1889,  supra,  render  him  ineligible  to  hold 
after  the  expiration  of  his  second  term,  until  his  successor 
should  be  elected  and  qualified  ? 

It  is  settled  that  the  appellee  would  have  been  ineligible 
to  hold  the  office  by  virtue  of  a  new  election.  State,  ex  reL, 
V.  Johison,  100  Ind.  489 ;  State,  ex  reL,  v.  Gallagher,  81  Ind. 
558 ;  State^  ex  reL,  v.  AdaTos,  65  Ind.  393 ;  Jeffries  v.  Rowe, 
63  Ind.  592.  But  this  is  not  the  question,  or  decisive  of  the 
question,  under  consideration. 

As  has  been  observed,  the  appellee  by  virtue  of  the  pro- 
visions of  the  Constitution  and  statute  was  elected  to  hold 
the  office  until  a  successor  should  be  elected  and  qualified, 
and  in  the  absence  of  any  act  or  omission  on  his  part  dis- 
qualifying him  from  continuing  in  office,  he  is  entitled  to 
hold  it  until  such  successor  has  been  elected  and  qualified, 
unless  the  statute  of  1889  has  rendered  him  ineligible. 

The  office  of  township  trustee  not  being  a  constitutional 
office,  but  the  creature  of  the  Legislature,  it  was  within  the 
the  power  of  the  Legislature  to  provide  who  should  be  el- 
igible to  hold  the  office,  fix  the  length  of  their  term,  or,  if  it 
so  desired,  to  abolish  the  office  altogether. 

The  language  used  in  the  section  above  quoted,  declaring 
the  ineligibility,  is  that  he  shall  not  be  "  eligible  to  said  of- 
fice for  the  next  ensuing  term" 

It  is  provided  in  the  same  act  that  township  trustees  were 
thereafter  to  hold  for  the  term  or  period  of  four  years,  and 
until  their  successors  are  elected  and  qualified.  Construing 
these  two  provisions  together,  it  appears  that  it  was  the  pur- 
pose of  the  Legislature  to  prevent  an  elector  from  holding 
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by  election  a  new  and  additioual  term  of  four  years,  after 
having  held  the  office  for  two  consecutive  terms  immediately 
preceding  the  election  held  in  April,  1890. 

An  officer,  after  his  term  of  office  has  expired,  while  hold- 
ing until  his  successor  is  elected  and  qualified^  is  not  usually 
designated  as  holding  a  '*  term  '^  of  the  office,  but  as  holding 
over.  The  words,  '^  for  the  next  ensuing  term,''  are  words 
of  limitation,  for  without  their  use  the  act  would  have  con- 
tained a  positive  declaration  of  ineligibility  to  hold  after 
the  expiration  of  the  second  term. 

We  are  not  to  presume,  unless  the  wording  of  the  act 
drives  us  to  the  conclusion,  that  the  Legislature  intended  to 
establish  a  rule  for  the  tenure  of  office  of  township  trustees 
different  from  that  prescribed  in  the  Constitution.  The  act 
in  question  was,  evidently,  not  enacted  to  regulate  the  tenure 
of  officers  holding  over. 

If  the  exposition  of  this  section  contended  for  by  the 
appellant  is  the  correct  one,  the  office  of  trustee  in  this  town- 
ship became  vacant  in  April,  1890,  at  the  expiration  of  the 
second  term.  By  the  act  of  March  9th,  1889  (Elliott's  Supp., 
section  1395),  the  term  of  office  of  a  trustee  elected  in  April, 
1890,  did  not  commence  until  August  of  that  year,  thus  leav- 
ing a  period  from  April  until  August  in  which  no  one  elected 
by  the  people  could  hold  the  office.  We  take  it  that  this 
is  a  persuasive  argument  that  the  Legislature  did  not  intend 
to  interfere  with  the  law  allowing  trustees  to  hold  over  until 
some  one  properly  elected  by  the  people  qualifies  and  de- 
mands the  office. 

The  conclusion  to  which  we  have  arrived  renders  it  un- 
necessary for  us  to  examine  or  pass  upon  the  soundness  of 
the  rule  of  construction  applied  to  two  provisions  of  our  State 
Constitution  in  Goaman  v.  State,  ex  reL,  supra. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

FUed  June  17,  1891. 
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No.  15,064. 

Berry,  Administrator,  v.  The  Louisville,  Evansville 
AND  St.  Louis  Railroad  Company. 

Parent  and  Child. — Minor  Child. — Negligent  Killing  of. — Action  by  Father 
as  Administratoi', —  Wfien  not  Maintainable. —  Etnancipation  of  ChUd. — A 
father  can  not  maintain  an  action  as  administrator  of  his  deceased 
minor  son  to  recover  damages  for  the  alleged  negligent  killing  of  his 
intestate  unless  there  has  been  an  emancipation  of  the  infant.  An 
averment  in  the  complaint  that  at  the  time  of  his  death  said  decedent 
was  not,  and  for  two  months  theretofore  had  not  been,  in  the  service  of 
his  parents,  or  either  of  them,  is  not  sufficient  to  show  such  an  eman- 
cipation. 

From  the  Dubois  Circuit  Court. 

W.  R.  Gardiner,  8.  II.  Taylor  and  J,  F,  Tieman,  for  ap- 
pellant. 

—  Brown,  —  Humphrey  aud  —  Davie,  for  appellee. 

McBride,  J. — This  was  a  suit  by  the  appellant,  John 
Berry,  as  administrator  of  his  deceased  minor  son,  Henry  E. 
Berry,  to  recover  damages  for  the  alleged  negligent  killing 
of  his  intestate. 

The  only  question  discussed  by  counsel  on  either  side,  is 
as  to  appellant^s  right  to  maintain  the  action,  he  insisting 
that  while  he  might  have  sued  as  parent  of  the  decedent,  un- 
der section  266,  R.  8.  1881,  he  had  a  right  to  elect  between 
the  remedy  given  by  that  section  and  that  given  by  section 
284,  R.  S.  1881.  It  is  averred  in  the  complaint  that  the 
deceased  was  eighteen  years  of  age,  and  loft  surviving  him 
both  father  and  mother,  but  that  for  two  months  before  and 
at  the  time  of  his  death  he  was  not  in  the  service  of  his  par- 
ents, or  of  either  of  them.  Appellant  contends  that  if  his 
right  to  maintain  the  action  was  otherwise  doubtful,  these 
averments  show  an  emancipation  of  the  decedent,  and  that 
after  emancipation  his  relation  to  his  parents  was  not  differ- 
ent from  that  of  an  adult  son.  It  is  well  settled  that  under 
section  266  a  parent  may   maintain  an  action  for  injuries  re- 
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sultiug  in  the  death  of  his  minor  child.  Mayhew  v.  Bur-Jis, 
lOSInd.  328;  LouisvUleydc,  R.  W.  Co.  v,  GoodykoontZy  119 
Ind.  Ill;  Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  13  Ind.  366; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Vining,  27  Ind.  613.    • 

It  is  also  decided  by  these  cases  that  the  two  sections^  266 
and  284,  are  to  be  construed  together,  the  former  being  ap- 
plicable to  the  cases  of  infants,  and  the  latter  to  those  of 
adults,  and  infants  whose  parents  have  relinquished  their 
right  to  the  services  of  the  child  by  emancipation,  or  other- 
wise. 

It  is  insisted  that  the  latter  proposition,  relating  to  in- 
fants, which  it  is  asserted  in  each  of  these  cases  was  not  neces- 
sary  to  the  decision  of  the  cases,  and  is  obiter,  and  appellee 
urges,  with  much  earnestness  and  some  plausibility,  that  a 
voluntary  emancipation  by  a  parent  will  not  affect  the  ques- 
tion, for  the  reason  that  the  parent  can  at  any  time  reclaim 
the  services  of  the  infant.  Citing  Boyd  v.  Byrd,  8  Blackf. 
113;  Bolton  v.  Miller,  6  Ind.  262 ;  Clark  v.  Fitch,  2  Wen- 
dell, 459 ;  Stovall  v.  Johnson,  17  Ala.  14. 

We  are,  however,  not  required  to  pass  upon  this  question. 
The  only  averment  in  the  complaint  which  the  appellant  as- 
sumes shows  an  emancipation,  is  substantially  as  above 
stated,  that  at  the  time  of  his  death  said  decedent  was  not, 
and  for  two  months  theretofore  had  not  been,  in  the  service 
of  his  parents,  or  of  either  of  them.  This  is  not  sufficient  to 
show  an  emancipation. 

Upon  the  remaining  proposition  the  cases  above  cited  de- 
termine the  controversy  adversely  to  tl>e  appellant.  While  the 
logic  of  these  cases  may  be  subject  to  some  criticism,  and  the 
construction  given  by  them  to  the  two  sections  of  the  statute 
not  altogether  satisfactory,  we  can  not  feel  that  we  would  be 
justified  in  overruling  them.  The  rule,  as  stated  in  Ohio, 
etd.,  R.  R.  Co.  V.  Tindall,  supra,  has  been  acquiesced  in  and 
'followed  for  more  than  thirty  years,  and  while  it  can  not  be 
said  to  have  become  a  rule  of  property,  public  policy  for- 
bids that   it  should  be  overturned  except  for  very  strong 
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reasobs  ;  and  in  our  opinion  there  is  here  no  sufficient  reason 
to  justify  such  action. 

Judgment  affirmed^  with  costs. 

Filed' June  18, 1891. 
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No.  14,936. 

Crowder  et  al.  v.  The  Town  of  Sullivan  et  al. 

Municipal  Corfobation. — Payment  by  Yearly  InstahnerUs. — Indd>tednes8 
Not  Created  for  Aggregate  Sum. — Where  a  municipal  corporation  con- 
tracts for  a  usual  and  necessary  thing,  such  as  water  or  light,  and 
agrees  to  pay  for  it  annually  as  furnished,  the  contract  does  not  create 
an  indebtedness  for  the  aggregate  sum  of  all  the  yearly  instalments, 
since  the  debt  for  each  year  does  not  come  into  existence  until  the  com- 
pensation for  each  year  has  been  earned. 

Same. — Contract  foi-  Electi-ic  Lights. — Notice. — The  statute  confers  upon 
muniViipal  corporations  authority  to  contract  for  electric  lights,  and 
doea  not  require  that  notice  should  be  given  inviting  proposals,  nor 
does  it  require  notice  in  any  form. 

Same. —  Use  of  Streets. — Exclusive  Privilege  to  One  Corporation. — Can  not  be 
Oranted. — A  municipal  corporation  can  not  grant  to  a  private  corpora- 
tion the  exclusive  privilege  of  using  its  streets  for  the  purpose  of  sup- 
plying the  corporation,  or  its  citizens,  with  light,  water,  fuel,  or  the  like. 

Same. —  Use  of  Streets. — Special  Ordinance  Granting. —  Validity  of. —  When 
General  Ordinance  Necessaiy. — A  special  ordinance  granting  a  permissive 
license  to  a  designated  corporation  is  effective.  When  a  municipality 
attempts  to  regulate  the  mode  of  using  its  streets  it  must  do  so  by  a 
general  ordinance ;  but  when  it  simply  grants  a  privilege  to  use  the 
streets,  and  does  not  undertake  to  regulate  the  entire  subject,  a  general 
ordinance  is  not  indispensably  necessary  to  authorize  the  licensee  to  use 
the  streets.  The  rights  acquired  under  a  mere  permissive  license  are 
subject  to  control  under  the  delegated  governmental  power  vested  in  the 
municipality. 

Corporation. — Existence  of — Attacked  by  Direct  Proceeding. —  When  Must 
be. — Where  there  is  a  statute  authorizing  the  creation  of  a  corporation 
and  an  attempt  to  comply  with  the  statute,  and  an  actual  exercise  of 
corporate  functions,  the  existence  of  the  corporation  can  only  be  de- 
stroyed by  a  direct  proceeding. 


From  the  Sullivan  Circuit  Court. 
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J.  M.  Humphreys,  T.  Wolfe,  J..  T.  Beasley,  A.  B.  Willianis 
and  I.  H.  Kalley,  for  appellauts. 

G.  W,  Buff,  J.  S.  Bays  and  J.  1\  Hays,  for  appellees. 

Elliott,  J. — The  object  of  this  suit  is  to  enjoin  the  offi- 
cers of  the  town  of  Sullivan  from  paying  to  the. Sullivan 
Electric  Light  and  Power  Company  compensation  for  fur- 
nishing the  town  and  its  citizens  with  light.  The  theory 
upon  which  the  complaint  is  constructed  is  that  the  con- 
tract with  the  company  and  the  ordinance  upon  which  it  is 
founded  are  void. 

One  of  the  grounds  upon  which  the  validity  of  the  con- 
tract is  assailed  is  that  it  creates  an  indebtedness  beyond  the 
limits  prescribed  by  the  statute.  The  law  is  against  the  ap- 
pellants upon  this  point.  They  assume  that  the  contract 
creates  a  debt  for  the  aggregate  of  all  the  yearly  payments 
provided  for  by  the  contract,  and,  if  this  assumption  is  not 
valid,  their  position  is  untenable.  That  this  assumption  is 
not  valid  is  clear.  Where  a  municipal  corporation  contracts 
for  a  usual  and  necessary  thing,  such  as  water  or  light,  and 
agrees  to  pay  for  it  annually  as  furnished,  the  contract  does 
not  create  an  indebtedness  for  the  aggregate  sum  of  all  the 
yearly  instalments,  since  the  debt  for  each  year  does  not 
come  into  existence  until  the  compensation  for  each  year  has 
been  earned.  It  may  be  true  that  the  contract  creates  an 
obligation  for  a  breach  of  which  an  action  for  damages  will 
lie,  but  it  does  not  create  a  right  of  action  for  the  unearned 
compensation.  The  earning  of  each  year's  compensation  is 
essential  to  the  existence  of  a  debt.  If  municipal  corpora- 
tions can  not  contract  for  a  long  period  of  time  for  such 
things  as  light  or  water,  the  result  would  be  disastrous,  for  it 
is  matter  of  common  knowledge  that  it  requires  a  large  out- 
lay of  money  to  provide  machinery  and  appliances  for  sup- 
plying towns  and  cities  with  light  and  water,  and  that  no 
one  will  incur  the  necessary  expense  for  such  machinery  and 
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appliances  if  only  short  periods  are  allowed  to  be  provided 
for  by  contract.  The  courts  can  not  presume  that  the  Leg- 
islature meant  to  so  cripple  the  municipalities  of  the  State 
as  to  prevent  tl^em  from  securing  light  upon  reasonable 
terms,  and  in  the  ordinary  mode  in  which  such  a  thing  as 
electric  light  or  gias  is  obtained.  But  it  is  unnecessary  to 
discuss  this  point  at  greater  length,  for  we  regard  the  law 
upon  it  as  settled  by  the  adjudged  cases.  City  of  Valparaiso 
V.  Gardner^  97  Ind.  1,  and  authorities  cited ;  City  of  New 
Albany  v.  McOuUoch,  127  Ind.  500;  City  of  East  St,  Louis 
V.  Ea^t  St.  Louis,  etc.,  Co.,  98  111.  415 ;  Appeal  of  City  of 
Erie,  91  Pa.  St.  398;  Grant  v.  City  of  Dave7iport,  36  Iowa, 
396 ;  1  Dillon  Munic.  Corp.  (4th  ed.),  section  135. 

The  statute  confers  upon  municipal  corporations  authority 
to  contract  for  electric  lights,  and  does  not  require  that  no- 
tice should  be  given  inviting  proposals,  nor  does  it  require 
notice  in  any  form.  Elliott's  Supp.,  section  794.  As  the 
mode  of  making  contracts  is  committed  to  the  discretion  of 
the  municipal  authorities,  and  they  are  not  required  to  give 
notice,  a  contract  may  be  awarded  without  giving  notice. 
City  of  Aurora  v.  Fox,  78  Ind.  1.  If  the  municipality  were 
endeavoring  to  levy  a  specific  assessment  upon  individuals 
or  upon  private  property,  then  notice  would  be  required 
upon  general  principles ;  but  there  is  no  such  attempt  here, 
for  the  entire  compensation  is  to  be  paid  from  the  corporate 
treasury.  There  is  a  clear  and  important  difference  between 
cases  where  a  debt  is  created  payable  out  of  general  cor- 
porate revenues  and  cases  where  special  assessments  are  laid 
upon  property.  See  authorities  cited,  note  1,  Elliott  Roads 
and  Streets,  343. 

The  right  of  the  electric  company  to  exercise  corporate 
functions  can  not  be  collaterally  attacked.  Where  there  is  a 
statute  authorizing  the  creation  of  a  corporation,  an  attempt 
to  comply  with  the  statute,  and  'an  actual  exercise  of  cor- 
porate functions,  the  existence  of  the  corporation  can  only 
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be  destroyed  by  a  direct  proceeding.  Baker  v.  Neff,  73  Ind. 
68 ;    Williamson  v.  KokomOy  etc.,  Ass'n,  89  lod.  389. 

It  is  unquestionably  true  that  a  municipal  corporation  can 
not  grant  to  a  private  corporation  the  exclusive  privilege  of 
using  its  streets  for  the  purpose  of  supplying  the  corpora- 
tion or  its  citizens  with  light,  water,  fuel,  or  the  like,  //i- 
dianapoliSy  etc.,  R.  R.  Co.  v.  Citizens^  etc.,  R.  R.  Co.,  127  Ind. 
369;  Citizens',  etc.,  Co.  v.  Toionof  Elwood,  114  Ind.  332;  see 
authorities  cited,  note  2,  Elliott  Roads  and  Streets,  332.  If 
the  ordinance  before  us  is  to  be  construed  as  granting  an  ex- 
clusive privilege  it  must  be  adjudged  void  in  so  far,  at  least, 
as  it  attempts  to  make  such  a  grant.  We  are,  however, 
quite  well  satisfied  that  the  ordinance  does  not  attempt  to 
grant  an  exclusive  privilege.  It  does,  it  is  true,  grant  a 
right  to  use  the  streets  of  the  town,  but  it  does  not  exclude 
their  use  by  competing  companies.  It  does  not  throttle 
competition,  for  it  merely  grants  a  license  to  use  the  streets. 
It  can  not  be  held  that  permission  to  one  company  to  use 
the  streets  excludes  others;  on  the  contrary,  the  grant  of 
such  a  license  leaves  plenary  power  in  the  municipality  to 
grant  licenses  to  rival  companies  at  any  time.  A  licensee 
who  obtains  a  right  to  use  public  streets  does  not  obtain  a 
monopoly.  The  right  to  grant  other  licenses  remains  open 
and  unobstructed.  Not  only  does  the  right  to  license  other 
companies  remain  open,  but  the  right  to  prescribe  reasonable 
police  regulations  by  a  general  ordinance  also  remains  un- 
impaired. This  is  the  effect  of  the  decision  in  Citizens^  etc., 
Co.  V.  Town  of  Ebcood,  supra. 

A  private  corporation  that  obtains  a  license  to  use  I  he 
streets  of  a  municipality  takes  it  subject  to  the  power  of  the 
municipality  to  enact  a  general  ordinance  ;  for  a  governmental 
power,  such  as  that  exercised  in  enacting  police  regulations, 
can  not  be  surrendered  or  bartered  away  even  by  express 
contract.  But  there  is  here  no  attempt  to  surrender  or  barter 
away  this  governmental  power,  for  there  is  nothing  more 
than  a  license  to  use  the  streets  of  the  town.     The  decision 
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in  the  case  of  Citizens',  etc.,  Co,  v.  Town  of  Elwood,  supra, 
was  made  upon  an  ordinance  assuming  to  make  a  discrimi- 
nation in  favor  of  one  company^  and  thus  exclude  all  others 
from  using  the  streets  of  the  town  for  supplying  the  citizens 
with  fuel,  and  it  can  not  be  regarded  as  denying  the  right  to 
grant  a  license  to  a  designated  company^  although  it  does 
deny  the  power  to  discriminate  in  favor  of  one  company  to 
the  detriment  of  competing  companies.     Where  a  munici- 
.  pality  attempts  to  regulate  the  mode  of  using  its  streets  it 
must  do  so  by  a  general  ordinance,  but  it  does  not  follow 
that  a  general  ordinance  is  essential  to  the  validity  of  a  license 
granted  to  a  designated  company.     It  is  one  thing  to  spe- 
cifically license  a  corporation  to  lay  pipes  in  a  street  or  con- 
struct electric  lines,  and  quite  another  to  regulate  the  entire 
subject  of  supplying  light,  fuel,  or  the  like,  for  where  the 
municipal  authorities  assume  to  legislate  upon  the  entire  sub- 
ject a  general  ordinance  is  required  ;  but  where  they  simply 
grant  a  privilege  to  use  the  streets,  and  do  not  undertake  to 
regulate  the  entire  subject,  a  general  ordinance  is  not  indis- 
pensably necessary  to  authorize  the  licensee  to  use  the  streets. 
But  neither  by  a  general  ordinance  nor  by  special  license  can 
discriminations  be  made  or  monopolistic  privileges  be  created. 
It  is,  however,  often  true  that  a  privilege  is  in  its  nature  mo- 
nopolistic, and,  as   shown   in   the  case  of  Indianapolis,  etc., 
Go.  V.  Citizens^  etc.,  Co.,  supra,  when  this  is  so,  the  grant  of 
the  privilege  is  of  necessity  the  grant  of  monopolistic  rights; 
but  in  such  a  case  the  corporate  grant  does  not  create  the 
monopoly.     See  authorities  cited  notes  1,  2  and  3,  Elliott 
Roads  and  Streets,  567. 

In  this  instance  there  is  nothing  more  than  the  grant  of  a 
license ;  there  is  no  attempt  to  create  exclusive  privileges, 
nor  any  attempt  to  regulate  the  entire  subject.  The  rights 
acquired  under  a  mere  permissive  license  are  subject  to  con- 
trol under  the  delegated  governmental  power  vested  in  the 
municipality,  for  no  licensee  can  acquire  rights  not  subject  to 
regulation  under  the  police  power  delegated  to  the  local  gov- 
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ernmentai  instrumentalities.  We  have  here  no  question  of 
contract  rights,  for  the  question  presented  by  the  record  is 
whether  a  special  ordinance  granting  a  permissive  license  to 
a  designated  corporation  is  effective. 

Judgment  affirmed. 

Filed  June  13, 1891. 
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Attorney  and  Client.— -Prq/?^  Made  by  Attorney. — Must  Account  to  Client, 
— Where  an  attorney  was  employed  to  enforce  and  collect  a  judgment 
and  decree  against  specific  lands,  and  proceeded  so  far  in  his  employ- 
ment as  to  procure  a  sale  of  the  land,  and  had  his  client,  under  his  ad- 
vice, purchase  it  for  the  benefit  of  the  estate  represented  by  him,  and 
thereafter,  while  he  was  yet  such  attorney,  he  purchased  an  outstanding 
title,  under  an  express  agreement  that  he  would  hold  it  in  trust  for  the 
estate  represented  by  his  client,  and  subsequently  sold  the  land  at  a 
great  advance,  he  must  be  held  as  a  truRtee  for  his  client.  He  must 
account  for  all  tbe  profits  made  in  the  transaction  after  deducting  the 
amount  he  was  to  pay  for  the  title  and  his  reasonable  attorney's  fees. 

From  the  Ripley  Circuit  Court. 

J.  G.. Berkshire  and  J.  B.  Rebuck,  for  appellant. 
J.  D.  Millet*  and  F.  E.  Gavin,  for  appellee. 

Coffey,  J. — The  facts  in  this  case  as  alleged  in  the  com- 
plaint are,  substantially,  as  follows: 

On  the  7th  day  of  December,  1866,  Alexander  Jenkins 
executed  to  Eli  Murdock  a  mortgage  upon  the  land  therein 
described  to  secure  the  payment  of  a  promissory  note  for 
the  sum  of  $3,500,  upon  which  note  Murdock  took  a  judg- 
ment in  the  Ripley  Circuit  Court  on  the  10th  day  of  De- 
cember, 1868,  together  with  a  decree  of  foreclosure.  Eli 
Murdock  died   intestate,  on  the  10th  day  of  February,  1869, 
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leaving  as  his  only  heirs  at  law  Jane  Murdock^  his  widow^ 
John  Murdock,  Harvey  Murdock^  Hezekiah  Murdock  and 
Eiiphalet  Murdock^  his  sons^  and  Martha  Cox,  his  daughter, 
all  of  whom  were  of  full  age.  The  heirs  paid  the  debts  and 
made  a  distribution  of  all  the  estate  of  Eli  Murdock  among 
themselves,  except  the  above  judgment  and  decree,  without 
administration.  The  wife  of  the  appellant  having  an  inter- 
est in  said  judgment  and  decree,  the  appellant,  as  the  repre- 
sentative of  his  wife,  employed  the  appellee,  as  an  attorney 
at  law,  to  collect  the  judgment  and  decree.  Under  the  ad- 
vice of  the  appellee,  the  appellant  took  letters  of  adminis- 
tration on  the  estate  of  Eli  Murdock  on  the  13th  day  of 
September,  1875,  caused  a  copy  of  said  decree  to  be  issued, 
the  land  therein  described  to  be  sold,  and,  under  the  order  of 
the  Ripley  Circuit  Court,  bid  it  in  for  the  benefit  of  the 
estate.  Prior  to  the  purchase  of  the  land  by  the  appellant, 
namely,  on  the  9th  day  of  February,  1874,  William  S.  Rice 
purchased  said  land  at  tax-sale  for  the  sum  of  $492.44. 
Rice,  having  obtained  a  tax-deed  pursuant  to  his  purchase, 
employed  the  appellee  as  his  attorney  to  bring  an  action  to 
quiet  his  title  to  said  land,  and  on  the  30th  day  of  Decem- 
ber, 1876,  the  said  Rice,  by  the  appellee  as  his  attorney, 
commenced  suit  for  that  purpose  in  the  Ripley  Circuit  Court 
against  the  appellant  and  others.  When  served  with  process, 
the  appellee  advised  the  appellant  that  it  was  not  necessary 
for  him  to  appear  to  said  action,  but  that  he  should  make 
default,  which  he  did.  Upon  a  trial  of  the  cause  the  tax 
deed  was  declared  invalid,  but  Rice  recovered  a  judgment 
for  the  snm  of  $673.18  for  taxes  paid,  and  a  decree  foreclos- 
ing his  lien.  Upon  a  certified  copy  of  this  decree  Rice  pur- 
chased the  land  and  took  a  deed  therefor. 

On  the  22d  day  of  April,  1879,  Rice  conveyed  said  land 
to  the  appellee  by  a  quitclaim  deed,  and  on  the  29th  day  of 
October,  1879,  the  appellee  sold  and  conveyed  the  land  to 
John  Peterman.  At  the  time  the  appellee  took  a  convey- 
ance of  the  land  he  did  so  under  an  agreement  between  him 
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and  the  appellant,  that  he  was  to  account  to  the  appellant  for 
the  proceeds  of  said  land,  less  the  amount  paid  by  him  to 
Rice  and  his  reasonable  attorney's  fees  against  the  estate  of 
Eli  Murdock. 

The  appellee  paid  Rice  $600  for  the  land,  and  the  title  con- 
veyed to  Peterman  was  worth  $6,000.  At  the  time  the  ap- 
pellee took  the  conveyance  from  Rice  he  was  the  attorney 
of  the  appellant,  as  the  administrator  of  Eli  Murdock's  es- 
tate, employed  to  collect  the  money  due  on  the  decree  of 
foreclosure  against  the  land  conveyed  by  Rice  to  him. 

This  action  was  brought  by  the  appellant  against  the  ap- 
pellee to  compel  the  latter  to  account  for  the  difference  be- 
tween the  amount  due  for  money  paid  to  Rice  and  attorney's 
fees  due  from  the  estate  of  Eli  Murdock,  and  the  value  of 
the  land  conveyed  by  the  appellee  to  Peterman. 

To  a  complaint  setting  out  the  foregoing  facts  the  court 
sustained  a  demurrer.  The  assignment  of  error  calls  in  ques- 
tion the  correctness  of  this  ruling. 

An  attorney  in  all  transactions  with  his  client  is  regarded 
as  acting  in  a  fiduciary  capacity.  McCormick  v.  3IaHn,  5 
Black f.  509 ;  Heffren  v.  Jayyies,  39  Ind.  463. 

A  purchase  of  a  bankrupt's  estate  by  the  solicitor  of  a 
commission  was  set  aside,  though  he  paid  the  full  value  for 
it  at  public  auction ;  Lord  Eldon  declaring  that  he  would 
set  aside  all  purchases  made  by  persons  having  a  confidential 
character,  however  honest  the  circumstances.  A  devise  of 
property  to  an  attorney,  on  pretence  that  he  would  use  it  for 
another,  though  he  intended  to  appropriate  it  to  his  own  use, 
was  held  to  be  a  gross  breach  of  confidence,  and  was  set  aside. 
Hooker  v.  Axford,  33  Mich.  453. 

A  purchase  by  the  attorney  of  property  sold  under  a  judg- 
ment obtained  by  him,  for  a  price  less  than  its  amount,  con- 
stitutes the  attorney  an  implied  trustee  for  his  client.  Bar- 
rett V.  Bamber,  9  Phila.  202. 

Where  the  relation  of  client  and  attorney  existed,  and  the 
attorney,  at  the  instance  of  his  client,  purchased  a  note  se- 
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cured  by  mortgage  on  the  client's  land^  at  a  considerable  dis- 
count, it  was  held  that  the  client  was  entitled  to  the  benefit 
of  the  discount,  although  the  attorney  bought  the  note  for 
himself.     McDowell  v.  Milroy,  69  111.  498. 

It  is  a  well-known  rule  that  the  attorney  shall  not,  in  any 
way  whatever,  in  respect  of  any  professional  transaction  be- 
tween him  and  his  client,  make  gain  or  profit  for  himself  at 
the  expense  of  his  client,  beyond  the  amount  of  his  just  and 
fair  professional  compensation.  He  must  account  to  his  client 
for  all  profits.  He  can  not,  as  a  geiieral  rule,  act  adversely 
to  his  client's  interest,  nor  use  the  knowledge  acquired  con- 
fidentially in  trafiScking  with  his  client's  interests.  Tyrrell  v. 
Bank  of  London^  10  H.  L.  Cas.  26 ;  Manhattan  Cloak,  etc., 
Co.  V.  Dodge,  120  Ind.  1 ;  Weeks  Attorneys  at  Law,  section 
271. 

A  purchase  of  the  property  involved  in  a  suit  by  the  at- 
torney pending  the  litigation  is  void.  Scobey  v.  Boss,  13 
Ind,  117;  West  v.  Raymond,  21  Ind.  305.  See,  also,  Lash- 
ley  V.  Cassell,  23  Ind.  600. 

The  same  principle  which  prohibits  trustees  and  public 
officers  from  purchasing  property  of  which  they  have  the 
management^  at  a  sale  made  or  controlled  by  themselves, 
forbids  an  attorney  who  manages  a  suit  and  has  the  right  to 
control  a  sale  made  by  a  commissioner,  from  becoming  a 
purchaser.  Especially  is  such  purchase  invalid  when  it  re- 
sults in  a  sacrifice  of  the  property  to  the  prejudice  of  the 
client,  and  to  the  benefit  of  the  attorney.  Weeks  Attor- 
neys at  Law,  section  273. 

In  this  case  the  appellee  was  employed,  as  an  attorney,  to 
enforce  and  collect  a  judgment  and  decree  against  specific 
lands.  He  proceeded  so  far  in  his  employment  as  to  pro- 
cure a  sale  of  the  land,  and  had  the  appellant,  under  his  ad- 
vice, purchase  it  for  the  benefit  of  the  estate  represented  by 
him. 

The  appellee  subsequently  purchased  an  outstanding  title, 
while  he  was  yet  such  attorney,  under  an  express  agreement 
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that  he  would  hold  it  in  trust  for  the  estate  represented  by 
the  appellant.  We  think  he  should  be  held  as  a  trustee  for 
his  client.  To  hold  otherwise  would  be  in  conflict  with  all 
the  authorities  upon  the  subject.  He  should  account  to  his 
client  for  all  the  profits  made  in  the  transaction,  that  is  to 
say,  after  deducting  the  amount  paid  to  Rice,  and  his  reason- 
able attorney's  fees,  due  from  the  estate  of  Eli  Murdock,  he 
should  pay  over  to  the  appellee,  as  the  administrator  of  Mur- 
dock's  estate,  the  remainder  of  the  purchase-price  received 
from  Peterman. 

It  is  claimed  by  the  appellee  that  at  the  time  he  received 
the  conveyance  from  Rice  the  relation  of  client  and  attorney 
between  him  and  the  appellant  had  ceased  to  exist.  The  al- 
legations of  the  complaint  are  otherwise,  and  the  demurrer 
admits  these  allegations  to  be  true.  In  this  condition  of  the 
record  we  are  not  at  liberty  to  say  that  the  confidential  rela- 
tion of  client  and  attorney  had  ceased  to  exist. 

In  our  opinion  the  court  erred  in  sustaining  the  demurrer 
of  the  appellee  to  the  appellant's  complaint. 

Judgment  reversed  with  directions  to  the  circuit  court  to 
overrule  the  demurrer  to  the  complaint. 

Berkshire,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Dec.  20, 1890 ;  petition  for  a  rehearing  overruled  June  13, 1891. 
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Taxes. — Cowniy  Auditor, — Asaessmeni  of  Omitted  Property, — The  auditor  has        JW  649, 

no  power  to  increase  the  valuation  of  property  properly  listed  for  taxa- 
tion, over  the  valuation  placed  on  it  by  the  township  assessor  or  by  the 
board  of  equalization;  he  can  only  assess  property  which  has  been 
omitted  from  the  assessment  lists  and  has  not  been  assessed. 
Same. — Omitted  Property. — Identification. — To  justify  such  assessment  by 
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the  auditor  tliere  must  be  specific  omitted  property  which  is  susceptible 
of  identification. 

Same. — Insujficieni  D&icription, — A  description  of  the  property  omitted  as 
consisting  of  ^'  money  on  hand  or  on  deposit,  money  loaned,  and  credits 
due  the  estate,"  is  an  insufficient  identification  and*  description  upon 
which  to  base  an  assessment  of  omitted  property,  especially  where  it  is 
admitted  that  the  part  of  the  property  listed  and  assessed,  and  that  not 
listed  and  assessed,  all  belonged  to  the  same  classes. 

Same. —  ValucUion  of  Listed  Praperty. — Fraud. — While  the  person  listing 
property  is  required  to  place  a  valuation  upon  it,  such  valuation  will 
be  regarded  only  as  a  mere  statement  of  opinion,  and  fraud  can  not  be 
predicated  on  such  statement. 

Same. —  Void  Assessment. — Decree, — Consiimction  of. — Where  an  assessment 
made  by  the  county  auditor  is  adjudged  void,  and  a  decree  is  ren- 
dered cancelling  the  tax  and  enjoining  its  collection,  and  directing  the 
auditor  to  strike  out  and  obliterate  from  the  tax  duplicate  the  tax  as- 
sessed, the  words  '* strike  out"  and  "obliterate,"  will  be  construed  as 
requiring  the  auditor  to  make  such  a  memorandum  on  the  tax  dupli- 
cate as  will  show  a  cancellation. 

From  the  Tippecanoe  Circuit  Court. 

JB.  P.  DavichoUy  J.  C,  Davidson  and  C.  E,  Lake,  for  ap- 
pellant. 

J.  B,  Sherwood  and  J,  H.  AdamSy  for  appellee. 

McBbide,  J. — This  was  a  suit  by  the  appellee,  as  admin- 
istrator de  bonis  non  with  the  will  annexed  of  the  estate  of 
Solomon  Romig,  deceased,  against  the  appellant  as  treasurer 
of  Tippecanoe  county,  to  enjoin  the  collection  of  certain 
taxes  assessed  against  the  estate  represented  by  him. 

The  complaint  alleged,  in  substance,  that  in  each  of  the 
years  from  1881  to  1889,  inclusive,  he,  as  such  administrator, 
and  his  predecessor,one  Earhart,as  the  executor  of  said  estate, 
had,  as  required  by  law,  duly  listed  for  taxation  all  of  the 
taxable  property  belonging  to  said  estate,  and  had  each  year 
paid  all  taxes  assessed  thereon,  but  that,  under  the  claim  that 
a  portion  of  the  personal  property  belonging  to  the  estate 
had  been  omitted  and  not  listed  for  taxation,  the  auditor  of 
the  county  had  assumed  the  right  to,  and  had,  placed  a  large 
additional  amount  of  personal  property  upon  the  tax  dupli- 


MAY  TERM,  1891.  497 


Florer,  Treasurer,  v.  Sherwood,  Admin istrn tor. 


cate,  upon  which  he  had  assessed  taxes  which  he  had  ex- 
tended  upou  the  tax  duplicate,  and  had  added  penalties 
thereto^  the  additional  taxes  and  penalties  amounting  in  the 
aggregate  to  J559.69. 

It  was  further  averred  that  there  had  been  in  fact  no  omis- 
sion of  any  property,  but  that  the  assessor,  having  placed  a 
valuation  ui)on  all  of  the  property  belonging  to  the  estate, 
the  auditor  placed  a  higher  valuation  thereon,  and  that  the 
assessment  by  the  j\uditor  was  only  upou  a  higher  valuation 
of  the  same  property  already  assessed,  and  upon  which  the 
taxes  had  been  paid. 

It  is  conceded  that  the  complaint  is  good. 

The  appellant  filed  an  answer  in  two  paragraphs,  each  of 
which  the  circuit  court  held  bad  on  demurrer. 

The  suflBciency  of  these  answers  presents  the  principal  ques- 
tion in  the  case. 

The  first  paragraph  of  answer  gives  what  is  alleged  to  be 
the  actual  value  of  the  taxable  personal  property  belonging 
to  said  estate  in  each  of  the  years  in  question,  and  alleges 
the  omission  by  the  executor  and  administrator  in  each  year 
to  list  a  portion  thereof,  giving  the  aggregate  value  of  such 
omitted  property  in  each  year. 

It  is  alleged  that  the  listing  of  such  property  in  each  of 
said  years  was  partial  only,  that  the  omissions  each  year  were 
purposely  made,  with  the  intent  of  withholding  tlie  omitted 
proj)erty  from  taxation,  that  neither  the  executor  nor  admin- 
istrator gave  any  information  to  the  assessor  of  the  existence 
of  any  of  the  omitted  property,  and  that  the  assessor,  rely- 
ing upon  the  lists  furnished,  and  believing  them  full  and  ac- 
curate, acted  accordingly. 

It  is  then  averred  that  "  Said  property  so  listed  for  tax- 
ation, and  said  property  not  so  listed  as  above  charged,  con- 
sisted of  moneys  on  hand  or  on  deposit  within  or  without 
the  State  of  Indiana,  subject  to  the  order,  check  or  draft  of 
said  Earhart  for  the  years  1881  and  1882,  and  for  the  re- 
VoL.  128.— 32 
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maiuing  years  above  charged,  subject  to  the  order,  check  or 
draft  of  said  Sherman  as  such  trustees ;  also,  of  moneys  be- 
longing to  said  estate  loaned  out,  either  on  time  or  on  call, 
and  credits  due  said  estate,  but  defendant  is  unable  to  give 
a  more  particular  description  of  the  said  property,  or  of  any 
part  thereof,  nor  can  he  better  describe  the  part  so  listed  for 
taxation,  or  the  part  not  so  listed;  but  that  at  each  of  said 
tiines  said  property  was  so  listed,  the  person  listing  the  same 
well  knew  that  such  property  was  of  the  total  value  above 
charged  on  the  first  day  of  April  in  each  of  said  years.'' 

It  is  well  settled  that  the  auditor  has  no  power  to  increase 
the  valuation  of  property  properly  listed  for  taxation,  over 
the  valuation  placed  on  it  by  the  township  assessor  or  by  the 
board  of  equalization.  Williams  v.  Segur,  106  lud.  368  ; 
Boardy  etc.,  v.  &/m,  117  Ind.  410. 

He  has  power,  however,  to  assess  property  which  has  been 
omitted  from  the  assessment  lists  and  has  not  been  assessed. 
Section  6416,  R.  S.  1881  (Acts  1889,  p.  341  ;  Elliott's  Supp., 
section  2129). 

To  justify  such  action  by  him  there  must  be  specific  omitted 
property  which  is  susceptible  of  identification  and  descrip- 
tion. 

The  answer  alleges  that  the  assessment  was  made  on 
omitted  property,  and  yet  the  only  descrij)tion  that  can  be 
given  of  the  property  is  that  it  consists  of  money  on  hand 
or  on  deposit,  money  loaned,  and  credits  due  the  estate. 

It  is  impossible,  it  is  averred,  to  more  particularly  de- 
scribe it.  This  is  not  a  sufficient  identification  and  descrip- 
tion upon  which  to  base  an  assessment  of  omitted  property, 
in  a  case  where  it  is  expressly  admitted,  as  it  is  in  this  answer, 
that  a  part  of  the  property  belonging  to  the  party  has  been 
listed  and  assessed,  and  that  the  property  which  was  listed 
and  assessed,  as  well  as  that  which  it  is  claimed  was  not 
listed  and  assessed,  all  belonged  to  precisely  the  same  classes, 
and  is  all  described  in  the  answer  by  the  same  words.  In- 
deed, we  doubt  if  it  would  be  sufficient  in  any  case  to  justify 
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an  auditor  in  listing  and  assessing  omitted  property  to  allege 
in  general  terms  that  there  had  been  an  omission  of  money 
on  hand  or  on  deposit^  and  of  money  loaned  and  of  credits 
due  the  party.  So  far  as  money  alone  is  concerned  a  dollar 
should,  of  course,  be  valued  as  a  dollar,  and  is  sufficiently 
described  and  valued  when  the  amount  is  stated.  But 
money  loaned,  and  credits  due,  may  or  may  not  be  of  their 
face  value,  depending  upon  many  contingencies,  and  to 
justify  an  assessment  by  the  auditor  upon  property  of  that 
character  he  must  know  of  specific  loans  and  of  specific 
credits  which  have  been  omitted,  and  upon  which  valuations 
may  be  placed.  The  facts  stated  in  this  paragraph  of  an- 
swer are  not  sufficient  to  constitute  a  defence,  and  the  de- 
murrer thereto  was  correctly  sustained. 

The  second  paragraph  of  the  answer  alleges  that  the  ad- 
ministrator, in  each  of  said  years,  while  pretending  to  list 
all  of  the  property  belonging  to  the  estate  for  taxation, 
"  purposely  fixed  a  valuation  on  said  property  for  each  of 
said  years  which  he  well  knew  was  far  below  its  real  value." 
The  undervaluation  for  each  of  said  years  is  then  given,  and 
it  is  alleged  that  '*  at  the  time  when  said  Sherman  listed  said 
property  for  taxation  in  each  of  said  years  he  failed  to  in- 
form the  assessors  who  assessed  him  of  the  face  value  or 
condition  of  said  estate,  and  never  at  any  time  informed 
said  assessor  of  said  undervaluations  or  any  one  of  them,  nor 
did  he  at  any  time  ever  exhibit  to  said  assessor  any  item  or 
portion  of  such  property  of  said  estate,  or  give  any  informa- 
tion to  him  respecting  the  same." 

Appellant  insists  that  the  undervaluation  of  the  property 
listed  was  a  fraud  which  deprives  the  appellee  of  the  right  to 
appeal  to  a  court  of  equity  for  relief.  It  is  not  charged  that 
the  administrator  concealed  any  fact  from  the  assessor,  or 
in  any  manner  sought  to  avoid  making  a  full  disclosure  of 
any  and  all  facts  about  which  the  assessor  was  entitled  to  be 
informed. 

As  a  general  rule  a  statement  of  value  is  a  mere  statement 
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of  opinion  and  not  of  a  fact^  and  fraud  can  not  be  predicated 
on  such  a  statement.  While  the  person  listing  property  is 
required  to  place  a  valuation  upon  it,  such  valuation  can,  in 
no  event,  be  regarded  as  more  than  a  statement  of  the  opinion 
of  the  person  making  it. 

The  valuation  upon  \rhich  the  assessment  is  based  is  that 
placed  upon  the  property  by  the  assessor,  who,  while  he  may 
be  aided  by  the  valuation  of  the  person  listing  the  property, 
may  wholly  disregard  such  valuation,  and  is  in  duty  bound 
to  do  so  unless  his  judgment  confirms  it.  This  answer  does 
not  sufficiently  charge  the  perpetration  of  any  fraud,  nor 
does  it  show  any  other  defence.  It  is  clearly  bad,  and  the 
demurrer  to  it  was  correctly  sustained. 

The  court  rendered  a  decree  adjudging  the  assessment  thus 
made  void,  cancelling  the  taxes,  and  perpetually  enjoining 
the  appellant  and  his  successors  in  office  from  collecting,  or 
attempting  to  collect,  them.  The  decree  further  directed 
that  the  appellant  "  forthwith  strike  out  and  obliterate  from 
the  tax  duplicate  now  in  his  hands,  or  hereafter  to  come 
into  his  hajids,  the  taxes  assessed  against  said  estate  for  said 
years,  as  averred  in  said  complaint,  to  the  end  that  the  cloud 
created  by  said  wrongful  assessment  upon  the  real  estate  of 
the  plaintiff,  as  described  in  the  complaint,  shall  be  fully  re- 
moved.*' 

The  appellant  moved  to  modify  the  judgment  by  striking 
out  the  part  above  quoted.  The  cloud  upon  the  title  to  ap- 
pellee's land  was  removed  by  the  decree  cancelling  the  tax, 
and  enjoining  its  collection.  While  striking  out  and  oblit- 
erating from  the  tax  duplicate  the  entry  made  thereon  by 
the  auditor  could  add  nothing  to  the  legal  effect  of  that  de- 
cree, yet  the  court  might,  and  in  such  case  should,  require 
the  making  of  such  memorandum  on  the  tax  duplicate,4n  con- 
nection with  the  record  of  the  assessment  and  tax,  as  would 
show  such  cancellation.  We  think  that,  properly  construed, 
this  is  the  effect  and  meaning  of  the  decree.  The  words 
"  strike  out  "  and  "  obliterate,"  literally  construed,  would 
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require  an  erasure,  or  blotting  out,  of  the  entry ;  but  these 
words  were  doubtless  thus  used  inadvertently. 

Judgment  affirmed,  with  costs. 

Filed  June  13, 1891. 


No.  15,089. 

The  State,  ex  rel.  Harrison,  et  al.  v.  Galbraith  et  al. 

Office  ahd  Oppiceb. — Official  Bond. — Breach. — No  recovery  can  be  had 
upon  a  bond  executed  by  a  public  officer  unless  a  breach  of  official 
duty  is  shown. 

Same. — Superintendent  of  Hospital  for  Insane. — Nepotism. — Actum  on  Band. — 
Section  2774,  B.  S.  1881,  defining:  the  duties  of  the  superintendent  of 
the  Hospital  for  the  Insane,  does  not  make  it  his  duty  to  demand  or 
collect  compensation  from  inmates  of  the  hospital,  nor  forbid  him  from 
permitting  persons  not  entitled  to  remain  as  inmates  from  being  there 
maintained.  By  section  2776,  B.  S.  1881,  such  duty  is  imposed  upon 
the  trustees,  and  in  the  absence  of  proper  by-laws,  adopted  by  them  re- 
quiring the  superintendent  to  exclude  persons  not  entitled  to  remain  in 
the  hospital,  neither  he  nor  his  bondsmen  can  be  liable  for  the  breach 
of  such  duty. 

From  the  Marion  Superior  Court. 

L.  T.  Michetier,  Attorney  General,  and  J.  H.  Gillette  for 
appellant. 

W.  W.  Herod  and  W.  P.  Herod,  for  appellees. 

Elliott,  J. — The  appellee  Galbraith,  as  principal,  and 
the  other  appellees,  as  sureties,  executed  the  bond  upon  which 
this  action  is  founded.  The  condition  of  the  bond  is  that 
Galbraith  shall  "  well,  truly  and  faithfully  perform  all  of 
the  duties  pertaining  to  and  required  of  the  superintendent  of 
the  Hospital  for  the  Insane,  as  required  by  the  acts  of  the 
General  Assembly  of  the  State  of  Indiana,  of  the  date  of 
March  6th,  1879,  and  of  all  acts  subsequently  passed  or  which 
may  be  hereafter  passed."     The  breach  alleged  is  that  Sup- 
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erintendent  Gralbraith  kept  in  the  hospital  a  person  who  was 
not  his  wife  or  child,  or  the  wife  or  child  of  any  employee, 
nor  an  employee  of  the  hospital,  without  requiring  such  per- 
son to  pay  any  compensation,  or  promising  to  pay  any  com- 
pensation, for  her  maintenance. 

It  is  a  familiar  rule  that  no  recovery  can  be  had  upon  a 
bond  executed  by  a  public  officer  unless  a  breach  of  official 
duty  is  affirmatively  shown.  It  is,  therefore,  essential  to  a 
recovery  in  this  case  that  the  facts  pleaded  constitute  a  breach 
of  duty  enjoined  upon  the  principal  in  the  bond. 

Section  2774  of  the  statute  provides  for  the  appointment 
of  a  superintendent  of  the  Hospital  for  the  Insane,  and  in 
very  general  words  outlines  his  duties,  but  it  does  not  make 
it  his  duty  to  demand  or  collect  compensation  from  inmates 
of  the  hospital,  nor  does  it  forbid  him  from  permitting  per- 
sons not  entitled  to  remain  as  inmates  from  being  there  main- 
tained. In  prescribing  the  duties  of  the  trustees  the  statute 
declares  that  "they  shall  not  allow  any  of  the  relatives  or 
members  of  the  family,  except  the  wife  and  children  of  such 
officers  whose  regular  home  has  been  and  is  with  him,  of  any 
superintendent  or  other  subordinate  or  employee  to  be  kept, 
maintained,  or  supported  in  the  institution,  without  charg- 
ing to  such  persons  the  full  value  of  such  maintenance  and 
support,  unless  such  relative  or  member  of  the  family  be 
regularly  employed  and  paid  as  one  of  the  subordinates  or 
employees  thereof."     Section  2776,  R.  S.  1881. 

It  appears  from  the  provisions  quoted  that  the  wrong  al- 
leged to  constitute  a  breach  of  the  superintendent's  bond 
was,  in  fact,  the  wrong  of  the  trustees,  and  it  is  very  clear 
that  the  sureties  of  the  superintendent  can  not  be  held  re- 
sponsible for  the  wrongful  acts  of  the  trustees.  If  the  su-, 
perintendent  did  not  violate  some  duty  imposed  upon  him. 
by  law,  neither  he  nor  his  sureties  can  be  liable  upon  his  of- 
ficial bond. 

We  do  not  doubt  that  the  trustees  have  power  to  adopt  by- 
laws requiring  the  superintendent  to  exclude  persons  not  en- 
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titled  to  remain  in  the  hospital,  but  until  such  by-laws  are 
adopted  the  statutory  duty  of  excluding  such  persons  rests 
upon  the  trustees.  It  is,  indeed,  not  only  within  the  power 
of  the  trustees  to  adopt  the  needful  by-laws,  but  it  is  their 
duty  to  do  so.  If  the  proper  by-laws  were  adopted,  and  the 
bond  of  the  superintendent  properly  conditioned,  that  officer 
and  his  sureties  might  be  made  to  answer  for  such  a  wrong  as 
that  charged,  but  however  this  may  be,  it  is  entirely  clear 
that  there  can  be  no  recovery  upon  the  facts  stated  in  the 
complaint  before  us. 

Judgment  affirmed. 

FUed  June  18, 1891. 


No.  15,068. 

Merrill  v.  Shirk  et  al. 

Costs. — Relaxing  of. —  When  Motion  May  be  Made. — Bill  of  ExeepUon8, — A 
motion  to  modify  the  jadgment  and  retaz  the  costs  in  a  case  may  be 
made  at  any  time  during  the  term  when  the  judgment  was  rendered,  as 
during  that  entire  term  the  proceedings  are  in  fieri.  It  is  not  necessary 
that  the  motion  should  be  extended  on  the  order-book.  It  is  sufficient 
if  it  is  brought  into  the  record  by  the  bill  of  exceptions. 

Same. — BiU  of  Exceptions, —  What  it  Mtut  Contain. — The  law  does  not  neces- 
sarily contemplate  atrial  and  the  introduction  of  evidence  on  the  hear> 
ing  of  a  motion  of  this  character.  A  bill  of  exceptions  is  sufficient 
which  contains  the  verified  motion  to  modify  the  judgment  and  retaz 
the  costs,  together  with  an  itemized  and  a  properly  certified  statement  of 
the  costs,  and  which  recites  that  *'  all  the  evidence  introduced  upon  said 
hearing  or  heard  by  the  court  was  the  complaint,  answer  and  reply,  the 
verdict  of  the  jury  and  the  judgment  of  the  court  in  said  cause,  to- 
gether with  the  verified  motion  and  exhibit  above  referred  to." 

Same. — Action  to  Quiet  Title. — Joinder  of  with  Action  for  Partition. — Taxation 
of  Cosfju. — Discretion  of  Court. — Where  an  action  to  quiet  title  is  joined 
with  an  action  for  partiton,the  taxation  of  costs  is  governed  by  section 
590,  B.  S.  1881,  and  the  successful  party  is  entitled  to  recover  his  costs, 
and  the  court  has  no  discretion  to  refuse  it.  The  verdict  and  judgment 
are  conclusive  against  the  unsuccessful  party. 
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From  the  Marshall  Circuit  Court. 

C.  Kellison,  for  appellant. 

J.  D.  McLaren  and  E,  C.  MartindaUy  for  appellees. 

McBride,  J. — This  was  a  suit  by  the  appellant  against  the 
appellees  to  recover  the  undivided  one-third  of  certain  land 
in  Marshall  county,  to  quiet  her  title  thereto,  and  for  parti- 
tion. There  was  a  trial  by  jury,  resulting  in  a  verdict  in 
appellant's  favor,  and  a  judgment  quieting  her  title  and 
awarding  her  partition  as  prayed. 

The  only  question  presented  to  us  in  this  appeal  is  on  the 
action  of  the  trial  court  in  refusing  to  modify  the  judgment 
rendered  for  costs,  and  this  question,  the  appellee  contends, 
is  not  properly  in  the  record,  and  can  not  be  considered  by  us. 
In  this  appellee  is  mistaken.  The  cause  was  commenced 
March  3d,  1888,  and  was  tried  and  the  verdict  returned 
at  the  May  term,  1888,  of  the  Marshall  Circuit  Court. 
Appellees  moved  for  a  new  trial,  and  on  the  29th  day  of 
October,  1888,  their  motion  was  overruled  and  judgment 
was  rendered  on  the  verdict.  Commissioners  appointed  by 
the  court  to  make  partition,  njade  their  report  December 
18th,  1888,  the  second  day  of  the  December  term,  1888. 
Their  report  was  approved  and  confirmed,  and  the  court 
made  an  order  taxing  the  costs  in  the  case,  one-third  to  the 
appellant  and  two-thirds  to  the  appellees.  The  record  does 
not  show  that  any  objection  was  made,  or  exception  taken 
at  the  time  to  this  order,  but  does  show  that  on  a  later  day 
of  the  same  term  appellant  filed  his  motion  to  modify  the 
judgment  and  retax  the  costs.  The  record  further  shows 
that  this  motion  was  not  ruled  upon  by  the  court  until  the 
next  term,  when  it  was  overruled,  and  that  appellant  at  the 
time  excepted.  It  is  further  shown  that  afterwards,  and 
during  the  same  term,  an  appeal  was  prayed  to  this  court, 
which  was  granted,  and  sixty  days'  time  given  within  which 
to  file  a  bill  of  exceptions.  This  order  was  made  April  19th, 
1889,  and  the  bill  of  exceptions  was  filed  May  22d,  1889. 
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The  motion  to  modify  the  judgment  and  retax  the  costs,  made 
any  time  during  the  term  when  the  judgment  was  rendered, 
was  in  time,  as  during  that  entire  term  the  proceedings  were 
in  fieri. 

All  of  the  foregoing  facts  are  shown  by  order-book  entries. 
The  motion  to  modify  the  judgment  and  to  retax  the  costs  is 
not  extended  on  the  order-book,  but  is  brought  into  the  rec- 
ord by  the  bill  of  exceptions.     This  is  sufficient. 

It  is  also  insisted  by  the  appellee  that  the  question  is  not 
properly  before  us,  because  the  bill  of  exceptions  does  not 
purport  to  contain  all  the  evidence  upon  which  the  court 
acted  in  ruling  upon  the  motion,  and  does  not  contain  the 
technical  averment  that  this  was  all  the  evidence  given  in  the 
cause.  This  was  not  necessary.  The  law  does  not  neces- 
sarily contemplate  a  trial  and  the  introduction  of  evidence 
on  the  hearing  of  a  motion  of  this  character.  As  above 
stated,  the  bill  of  exceptions  contains  the  motion  to  modify 
the  judgment  and  retax  the  costs.  It  is  verified,  and  shows 
that;  tl^G  total  costs  accrued  in  the  case  were  $162.60,  and  that 
of  this  sum  $120.20  was  made  on  the  trial  of  the  issue  of 
title,  and  the  balance  only  was  made  in  the  partition  pro- 
ceeding proper.  It  is  based  upon  and  accompanied  by  an 
itemized  statement  of  all  the  costs  taxed  in  the  case,  certified 
to  by  the  clerk. 

The  bill  of  exceptions  further  recites  that  "  all  the  evi- 
dence introduced  upon  said  hearing  or  heard  by  the  court 
was  the  complaint,  answer  and  reply,  the  verdict  of  the  jury 
and  the  judgment  of  the  court  in  said  cause,  together  with 
the  verified  motion  and  exhibit  above  referred  to."  This  is 
sufficient  to  bring  the  question  before  this  court,  and  to  au- 
thorize a  review  of  the  action  of  the  circuit  court. 

Appellee  also  insists  that  theapportionment  of  the  costs  is 
left  by  the  statute  solely  to  the  discretion  of  the  trial  court, 
and  that  unless  it  is  shown  that  there  was  an  abuse  of  that 
discretion  this  court  can  not  interfere. 

Section  f208,  R.  S.  1881,  is  as  follows:    "All  costs  and 
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ijecessary  expenses  shall  be  awarded  and  enforced  in  favor 
of  those  entitled  thereto^  against  the  the  partitioners,  in  such 
proportion  against  each  as  the  court  may  determine.^  This 
refers  only  to  such  costs  and  expenses  as  are  incident  to  the 
partition  proceeding  proper ;  but  when  there  is  litigation  be- 
yond the  ordinary  question  of  partitioning  the  land^  the  costs 
made  thereby  should  be  taxed  to  the  losing  party.  Works 
Practice,  section  1464. 

Section  590,  R.  S.  1881,  provides  that  "  In  all  civil  ac- 
tions, the  party  recovering  judgment  shall  recover  costs,  ex- 
cept in  those  cases  in  which  a  different  provision  is  made  by 
law.'^ 

Special  provision  is  made,  as  we  have  seen,  for  the  taxation 
of  costs  in  partition  proceedings,  but  the  joinder  of  an  action 
to  quiet  title  to  land  with  an  action  foi%  partition  is  expressly 
authorized  by  section  278,  R.  S.  1881,  and  as  no  special  pro- 
vision is  made  by  law  for  the  taxation  of  costs  in  actions  to 
quiet  title  to  land,  the  taxation  of  costs  in  such  actions  is 
governed  by  section  590,  supra,  and  the  successful  party  is 
entitled  to  recover  his  costs.  In  this  case  the  record  discloses 
the  fact  that  there  was  litigation  over  the  title  to  the  land  in 
which  partition  was  sought. 

There  was  a  jCiry  trial,  lasting  three  days,  and  the  appel- 
lant was  successful.  She  was  therefore  entitled  to  recover 
the  costs  made  in  the  trial  of  that  issue,  and  the  court  had 
no  discretion  to  refuse  it. 

In  such  case  the  verdict  and  judgment  are  conclusive 
against  the  unsuccessful  party.  Williams  v.  Williams,  81  Ind. 
113.  It  must  be  borne  in  mind  that  the  error  complained 
of  is  not  that  there  was  error  in  the  taxation  of  costs,  but  that 
the  court  erred  in  refusing  to  modify  the  judgment  and 
award  to  the  successful  party  a  judgment  for  costs. 

The  court  erred  in  overruling  the  motion,  and  for  this  er- 
ror the  cause,  in  so  far  as  the  ruling  on  said  motion  and  judg- 
ment for  costs  is  concerned,  is  reversed,  and  the  circuit  court 
is  directed  to  sustain  the  motion,  modify  the  judgment,  di- 
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rect  the  clerk  to  tax  the  costs  made  on  the  trial  of  the  ques- 
tion of  title  to  the  appellee^  and  render  judgment  accord- 
ingly. 

Filed  June  18, 1891. 


No.  15,688. 
BoWEN  ET  AL.  V.  SteWART,  ADMINISTRATOR.  J^  ^ 

Decedents*  Estates. —  Appliexiion  to  Remove  Administrator. —  Change  of    igQ  ^ 
Venue. — In  an  application  to  remove  an  administrator  the  party  making     IP^    80 
the  application  is  not  entitled  to  a  change  of  venue  from  the  county, 
nor  is  he  entitled  to  a  change  from  the  judge. 

Same. — Appointment  of  Administrator. — Power  of  Court. — Adverse*  Party. — 
Where  more  than  twenty  days  had  elapsed  after  the  death  of  a  decedent, 
and  neither  the  widow  nor  any  of  the  childf-en  had  taken  out  letters  of 
administration,  it  was  proper  for  the  court  to  appoint  the  treasurer  of 
Carroll  county,  the  decedent  heing  a  resident  of  said  county  at  the  time 
of  his  death,  administrator  of  the  estate  of  said  decedent,  it  heing 
claimed  that  at  the  time  of  his  death  the  decedent  held  mortgages  on 
large  hodies  of  land  in  Carroll  county  and  in  adjoining  counties  which 
were  unpaid,  and  that  he  was  indebted  to  the  city  of  Delphi  and  the 
county  of  Carroll  in  a  large  sum  for  taxes  due  on  personal  property 
which  had  never  been  listed  for  taxation.  The  treasurer  of  the  county, 
under  the  circumstances,  was  not  a  stranger  to  the  estate,  and  therefore 
incompetent  to  take  out  letters.  Neither  did  he  have  such  an  adverse 
interest  as  against  the  estate  as  to  render  him  an  improper  person  to 
administer  upon  the  same. 

Same. — Evidence. — Competency  of  to  Prove  Need  </  Administration. — Upon  the 
hearing  of  the  application  to  remove  the  administrator,  it  was  proper 
for  him  to  show  that  there  were  unsatisfied  mortgages  upon  real  estate 
in  Carroll  county,  held  by  the  decedent  in  his  lifetime.  It  was  a  circum- 
stantial fact,  which  the  court  might  consider  in  determining  aff  to  the 
necessity  for  an  administration  of  the  estate. 

Same. — Evidence. — Communication  of  Decedent. — Inadmissibility  of, — Custom 
as  to  Appointment  of  Administrators. — Incompetent  to  Show. — Upon  such  a 
hearing  the  court  did  not  err  in  excluding  testimony  as  to  the  wish  of 
the  decedent,  communicated  to  his  son,  that  his  estate  should  not  be 
administered  upon.  Neither  did  it  err  in  excluding  testimony  as  to  the 
custom  of  the  Carroll  Circuit  Court  in  the  appointment  of  ndminis* 
trators. 
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Same. — SeiUetiient  of  Estate  by  Heirs  tnthout  Adminuiraiion. —  When  can  not  be 
Dene, — The  heirs  of  a  decedent  can  not  by  agreement  among  themselves 
to  settle  an  estate  without  administration  where  there  are  creditors,  de- 
prive such  creditors  of  the  right  to  take  letters,  or  to  procure  others  to 
take  them.  Letters  having  once  been  properly  granted,  the  person  to 
whom  such  grant  is  made  acquires  the  right  to  fully  administer  the 
estate. 

Same. — AppoviUment  of  Adminiityator. — Pregwnvplion  as  to, — AisgaUing  Appoint- 
ment,— Burden  of  Proof. — Where  the  court  has  granted  letters  of  admin- 
istration, the  legal  presumption  exists  that  the  action  of  the  court  was 
right,  and  the  burden  is  upon  those  assailing  the  right  of  appointment 
to  prove  Umt  there  was  no  necessity  for  administration. 

Practice. — Adjournment  of  Court  for  the  Day. — Reconvening  of  on  Same  Day. 
Appointment  of  AdnUnistrator. — A  judge  during  term  time  may  adjourn 
court  for  the  day  and  then  reconvene  it,  and  the  appointment  of  an  ad- 
ministrator made  after  the  court  has  so  reconvened  will  not  be  vitiated, 
on  that  account. 

Same. — Complaint. —  Wken  Supreme  Court  Need  not  Set  Out, — Where  no 
question  was  raised  either  in  the  circuit  or  in  the  Supreme  Court  as  to 
thesutficiency  of  a  complaint  it  is  not  necessary  for  the  latter  court  in 
rendering  its  opinion  tc  set  out  the  complaint. 

From  the  Carroll  Circuit  Court. 

R.  C.  Pollardy  C.  R.  Pollard  and  M.  Winfieldy  for  appel- 
lants. 

L,  B.  Sims,  J,  A.  Sims,  M.  A.  Ryan,  J.  H.  Gould  and  G. 
R.  Eldridge,  for  appellee. 

Berkshire,  J. — This  was  an  application  to  remove  an  ad- 
ministrator. The  decedent  had  been  for  many  years  a  citi- 
zen of  Carroll  county,  and  died  a  citizen  thereof  on  the  10th 
day  of  February,  1890,  intestate,  leaving,  as  his  only  heirs, 
his  widow,  Catherine  J.  Bowen,  and  his  children,  Abner  T., 
Nathaniel,  Edward,  and  Henrietta  T.  Boweii,  and  Mary 
Busey,  who  are  the  appellants. 

On  the  3d  day  of  April,  1890,  the  appellee  was  appointed 
bv  the  Carroll  Circuit  Court  the  administrator  of  the  estate 
of  said  decedent,  no  one  having  taken  out  letters  of  adminis- 
tration upon  said  estate  antecedent  thereto. 

The  application  to  remove  the  appellee  was  not  antago- 
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nized  by  motion,  or  demurrer,  and  hence  we  need  not  stop 
to  inquire  whether,  conceding  all  that  is  alleged  therein  to 
be  true,  it  disclosed  any  sufficient  cause  for  the  appellee's 
removal,  except  to  state  that  none  of  the  causes  given  in  the 
statute  for  the  removal  of  an  administrator  are  stated.  Sec- 
tion 382,  Elliott's  Supplement. 

It  alleges  that  on  the  day  of  the  appointment,  and  before 
it  had  been  made,  the  court  had  been  adjourned  for  the  day, 
and  until  8:30  A.  M.  of  the  next  day,  and,  upon  request,  the 
judge  caused  the  sheriff  to  reconvene  the  court;  and  there- 
after, and  while  court  was  thus  in  session,  the  appointment 
was  made,  the  clerk  being  present  when  the  appointment 
was  made. 

The  judge  had  the  undoubted  right  to  cause  the  court  to 
be  opened,  and  thereafter  to  transact  any  business  that  might 
properly  come  before  it. 

The  adjournment  of  the  court  was  a  mere  intermission, 
for,  in  contemplation  of  law,  court  was  in  session  during  the 
term  fixed  by  law,  or  until  its  final  adjournment.  Stefani  v. 
State,  124  Ind.  3.  During  the  term  the  court  might  control, 
in  a  proper  manner,  its  own  sittings.  Wartena  v.  State,  105 
Ind.  445. 

The  appellee  filed  an  answer  to  which  a  demurrer  was 
filed  and  overruled,  and  the  appellants  reserved  an  exception. 

Theappellants  moved  the  court  for  a  change  of  venue 
from  the  countv,  which  was  overruled,  and  thev  reserved  an 
exception  ;  they  then  filed  a  motion  for  a  change  from  the 
judge,  and  this  motion  being  overruled  they  saved  an  ex- 
ception. The  cause  was  thereafter  sul)mitted  to  the  court 
for  trial,  and  after  hearing  the  evidence  a  finding  was  re- 
turned for  the  appellee,  and  over  a  motion  for  a  new  trial 
judgment  was  rendered  refusing  to  remove  the  appellee,  as 
the  administrator  of  his  said  trust. 

The  answer  is  very  lengthy  and  we  will  not  undertake  to 
give  even  the  substance  of  the  averments  contained  therein. 

It  is  sufficient  to  state  that  the  facts  therein  averred  dis- 
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close  abundant  reasons  for  the  appointment  of  an  adminis- 
trator to  administer  upon  said  estate  at  the  time  the  appellee 
was  appointed.  It  further  appears  from  the  averments 
therein  that  neither  the  widow  nor  the  children  had  any  in- 
tention to  take  out  letters  of  administration. 

More  than  twenty  days  had  elapsed  after  the  death  of  the 
decedent  before  letters  of  administration  were  issued  to  the 
appellee,  to  wit,  fifty-two  days.  '  Under  the  statute  in  force 
when  the  appointment  was  made,  either  the  clerk  of  the 
court  or  the  court  itself  might  make  an  appointment  after 
twenty  days,  and  appoint  any  competent  inhabitant  of  the 
county.     Section  2227,  R.  S.  1881.^ 

The  appellants  were  not  entitled  to  a  change  of  venue  nor 
to  a  change  of  judge. 

A  proceeding  to  remove  an  administrator  is  a  proceeding 
summary  in  its  character,  to  which  the  statute  providing  for 
changes  of  venue  and  change  of  judges  does  not  apply. 

Besides,  the  appointment  and  removal  of  an  administrator, 
and  the  dealings  which  he  has  with  his  trust,  are  so  exclu- 
sively under  the  supervision  of  the  judge  of  the  court  wherein 
the  estate  is  pending  for  settlement  that  it  is  evident  it  was 
never  the  legislative  intention  that  this  supervision  might  be 
destroyed  by  the  filing  of  an  affidavit  for  a  change  of  venue, 
or  for  a  change  of  judge. 

If  the  appellants  were  entitled  to  a  change  of  venue,  or 
change  of  judge,  then  the  appellee  was  so  entitled ;  and  if 
an  administrator  may  apply  for  a  change  from  the  county, 
or  judge,  in  an  application  for  his  removal,  we  know  of  no 
reason  why  he  may  not  do  so  when  he  presents  a  partial,  or 
his  final  settlement  report.  An  application  to  remove  an  ad- 
ministrator is  very  much  under  the  discretion  of  the  court. 
Wallis  V. Coope?',  123  Ind.  40;  Whitehall  y, State,  ex rel.,  19  Ind. 
30;  WilliaTris  v.  Tobias,  37  Ind.  345.  And  no  one  can  so  in- 
telligently exercise  the  discretion  ^hich  belongs  to  the  court 
as  the  regular  judge  thereof,  who  is  fully  acquainted  with  the 
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condition  of  the  estate^  and  the  manner  in  which  the  admin- 
istrator has  theretofore  performed  his  duties. 

We  have  examined  the  case  of  Scherer  v.  Ingerman,  110 
lud.  428,  cited  by  counsel  for  appellants. 

In  that  case  the  administrator  filed  his  petition  to  sell  real 
estate  for  the  payment  of  debts,  and  the  litigation  was  be- 
tween him  and  a  remote  grantee  of  some  of  the  heirs,  as  to 
whether  the  real  estate  was  subject  to  sale  for  the  payment 
of  debts ;  the  litigation  in  that  case  under  the  issues  was 
much  nearer  akin  to  an  ordinary  civil  action  than  the  pro- 
ceeding under  consideration,  and  we  may  here  remark  that 
we  are  not  inclined  to  extend  the  doctrine  of  that  case. 

If  an  administrator  is  entitled  to  a  change  either  from  the 
judge  or  county  in  such  matters  connected  with  the  settle- 
ment of  his  estate  as  rest  in  the  sound  discretion  of  the  court, 
the  result  must  work  great  injury  to  the  distributees  and 
creditors  of  estates  because  of  the  delay  and  expense  which 
will  attend  the  settlement  thereof.  As  we  have  said,  in  our 
judgment,  no  such  right  exists. 

But  it  is  claimed  that  the  appellee,  as  treasurer  of  Carroll 
county,  because  of  the  fact  that  said  county  is  insisting  that 
it  holds  a  large  claim  against  said  estate  for  unpaid  taxes  due 
to  the  county,  has  such  an  adverse  interest  as  against  the  es- 
tate as  to  render  him  an  improper  person  to  administer  upon 
the  same. 

But  it  appears  that  his  term  as  treasurer  will  expire  before 
collection  can  be  made  and  pass  into  the  county  treasury. 
But  if  not,  it  was  the  duty  of  the  appellee  to  look  after  the 
unpaid  taxes  due  to  the  county,  and  as  no  one  had  taken  out 
letters  of  administration  upon  the  estate,  under  the  circum- 
stances developed  it  was  very  proper  for  him  to  do  so,  as  he 
was  the  representative  of  an  alleged  creditor,  that  was  but 
an  artificial  person  to  whom  letters  of  administration  could 
not  issue. 

The  statute  does  not  regard  a  person  whose  financial  in- 
terests may  be  adverse  to  the  estate  of  a  decedent  as  incom- 


512  SUPREME  COURT  OF  INDIANA, 


BoweD  et  cU,  v,  Stewart,  Administrator. 


patent  to  administer  upon  the  estate  if  otherwise  a  suitable 
person  to  be  charged  with  the  duties  of  the  trust.  Wright 
V.  Wrig/U,  72  lud.  149.  Upon  the  other  hand  preference  is 
given  to  the  largest  creditor  nextafter  the  next  of  kin.  Sec- 
tion 2227^  R.  S.  1881.  And  ample  provision  is  made  for  the 
protection  of  the  estate  when  the  adverse  interest  of  the 
creditor  comes  in  question.     Elliott'«  Supp.,  section  389. 

We  have  examined  the  evidence^  and  in  our  opinion  it 
supports  the  finding  of  the  court. 

The  court  did  not  err  in  permitting  the  appellee  to  prove 
that  there  were  unsatisfied  mortgages  of  record  upon  real 
estate  in  Carroll  county,  held  by  the  decedent  in  his  lifetime  ; 
it  was  a  circumstantial  fact  which  the  court  might  consider 
in  determining  as  to  the  necessity  for  an  administration  of 
the  estate. 

The  wish  of  the  decedent,  communicated  to  his  son,  that 
his  estate  should  not  be  administered  upon,  was  a  mere  hear- 
say statement,  and  could  have  no  controlling  influence  with 
the  court  in  the  exercise  of  its  discretion  as  to  whether  or 
not  the  appellee  should  be  removed  from  his  trust,  hence, 
there  was  no  error  in  excluding  testimony  as  to  such  ex- 
pressed desire. 

It  is  hardly  necessary  to  say  that  the  testimony  offered  as 
to  the  custom  of  the  Carroll  Circuit  Court  in  the  appoint- 
ment of  administrators  was  whollv  immaterial  and  imper- 
tinent. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  9,  1891. 

On  Petition  for  a  Rehearing. 

Coffey,  J. — An  earnest  petition  for  a  rehearing  has  been 
filed  in  this  cause,  in  which  it  is  insisted  that  the  opinion 
heretofore  handed  down  does  not  dispose  of  all  the  questions 
presented  by  the  record.     It  is  insisted  that  the  court  should 
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have  set  out  the  complaint  and  answer,  and  should  have  dis- 
cussed and  decided  the  questions  arising  thereon. 

The  complaint  consists  of  four  paragraphs,  is  quite  vol- 
uminous, and  as  no  question  as  to  its  sufficiency  was  presented 
to  the  circuit  court,  nor  its  sufficiency  questioned  here,  no 
good  purpose  would  be  subserved  by  setting  it  out.  Indeed, 
to  do  so  would  uselessly  encumber  the  opinion  in  the  cause. 
Counsel  are  in  error  in  their  assumption  that  it  is  the  consti- 
tutional duty  of  this  court  to  make  a  statement  of  the, ques- 
tions presented  by  the  several  paragraphs  of  the  complaint 
and  render  a  decision  thereon.  The  duties  of  this  court  in 
matters  of  this  kind  has  long  been  settled  by  adjudicated 
cases.  Buskirk  Prac,  p.  11 ;  Willets  v.  Ridgway,  9  Ind. 
367 ;  Judah  v.  Trustees,  etc,  23  Ind.  272. 

In  the  latter  case  cited  numerous  reasons  were  assigned  for 
a  new  trial,  but  the  court  refused  to  set  them  out  in  detail,  and 
said  :  "The  question  in  the  record  is,  Did  the  court  below 
err  in  refusing  a  new  trial  ?  We  have  decided  that  question 
and  have,  we  think,  thei-efore,  done  all  that  we  are  required 
to  do.  The  reasons  relied  upon  for  a  new  trial,  we  regard 
not  as  questions  in  the  record,  but  arguments  upon  the 
question,  to  be  considered  so  far  as  may  be  necessary  to  decide 
the  question." 

It  is  earnestly  insisted  by  the  ai)pe]lants  that  the  question 
as  to  whether  the  heirs  to  an  estate,  being  of  full  age,  may 
or  mav  not  settle  such  estate  without  formal  administration 
without  interference  from  strangers,  is  fairly  presented  by 
the  record  in  the  cause,  and  should  have  been  decided. 

As  to  whether  this  question  is  presented  by  the  record  de- 
pends upon  whether  Stewart,  the  appellee,  is  to  be  regarded 
as  a  stranger.  Assuming,  without  deciding,  that  the  record 
presents  this  question,  we  proceed  to  its  consideration.  It  is 
claimed  that  the  question  arises  on  demurrer  to  the  answer- 
So  much  of  the  several  paragraphs  of  the  complaint  as  is 
necessary  to  an  understanding  of  the  question  now  to  be 
Vol.  128.— 33 
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considered,  alleges  that  Abner  H.  Bowen  died,  intestate,  on 
the  10th  day  of  February,  1890,  leaving  the  appellants,  who 
are  all  of  full  age  and  competent  to  contract,  as  his  only 
heirs  at  law ;  that  he  left  no  debts  except  a  few  small  claims 
due  to  merchants,  and  a  small  amount  due  to  attorneys  as 
fees ;  that  after  his  death  the  appellants  agreed  to  settle  the 
estate  and  pay  the  debts  without  administration;  that  while 
they  were  thus  settling  said  estate  the  appellee,  who  is  neither 
a  creditor  nor  a  relative,  but  a  stranger  to  the  estate,  on  the 
23d  day  of  April,  1890,  took  letters  of  administration  on 
said  estate  without  the  knowledge  of  the  appellants ;  that 
there  was  no  necessity  for  administration  upon  said  estate ; 
that  the  appointment  of  the  appellee  was  not  made  at  the 
request  of  any  one  legally  interested  in  said  estate. 

Omitting  to  demur- to  the  several  paragraphs  of  the  com- 
plaint the  appellee  answered,  among  other  things,  that  he 
was  the  county  treasurer  of  Carroll  county,  the  county  in 
which  Abner  H.  Bowen  resided  at  the  time  of  his  death,  and 
in  which  he  left  an  estate  to  be  administered ;  that  at  the 
time  of  his  death  said  Abner  H.  was  indebted  in  a  large 
sum,  part  of  which  the  appellants  had  refused  to  pay;  that 
he  held  mortgages  on  fifty  thousand  acres  of  land  in  Carroll 
and  adjoining  counties,  which  mortgages  were  unpaid ;  that 
he  was  indebted  to  the  city  of  Delphi  in  the  sum  of  $20,- 
000  for  taxes  due  on  personal  property  which  he  had  failed 
to  list,  and  that  he  was  indebted  to  the  county  of  Carroll  in 
the  sum  of  $40,000  for  taxes  due  on  personal  property  which 
had  never  been  listed  for  taxation. 

Assuming,  without  deciding,  that  the  petition  upon  which 
the  appellee  was  appointed  was  defective  in  not  stating  that 
the  appellee  had  an  interest  in  the  administration  of  the  es- 
tate of  Bowen,  or  the  ground  upon  which  he  sought  to  take 
letters,  still  his  appointment  was  not  void.  Where  a  pe- 
tition, or  notice,  is  necessary  to  call  into  exercise  the  juris- 
diction of  a  court,  or  other  tribunal,  if  some  petition  is  filed, 
or  notice  given,  however  defective,  if  the  court  adjudges  it 
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sufficient,  and  acts  upon  it,  the  subsequent  action  of  the 
court,  based  upon  such  petition,  or  notice,  is  not  void.  Pick- 
ering V.  State,  etc,  106  Ind.  228;  McCormick  v.  Webster,  89 
Ind.  105;  Stout  v.  Woods,  79  Ind.  108;  State  v.  Wenzel,  77 
Ind.  428;  Barber,  etc.,  Go.  v.  Edgerton,  125  Ind.  455,  and 
authorities  cited. 

It  can  not  well  be  doubted  that  the  heirs  to  an  estate,  who 
are  of  full  age  ancl  capable  of  contracting,  may  settle  such 
estate  without  regular  administration,  free  from  the  inter- 
ference of  third  parties,  provided  the  estate  owes  no  debts, 
and  there  is  nothing  to  be  done  by  an  administrator  except 
to  divide  such  estate  among  the  several  heirs.  So,  they  may 
settle  such  estate  without  administration  where  there  are 
debts,  provided  the  creditors  do  not  object  to  such  settle- 
ment, and  a  court  of  equity  will  relieve  them  from  the  in- 
terference of  third  persons  who  procure  letters  of  adminis- 
tration, without  their  consent,  where  there  is  no  necessity  for 
such  letters.  Taylor  v.  Phillips,  30  Vt.  238  ;  Hays  v.  Vich- 
ery,  41  Ind.  583 ;  Chmngs  v.  Bates,  9  Gill,  463 ;  Babbitt  v. 
Boweii,  32  Vt.  437;  Henderson  v.  Clarke,  27  Miss.  436; 
Needham  v.  Gillett,  39  Mich.  573 ;  Woerner  Am.  Law  of 
Administration,  section  201 ;  Fretwell  v.  McLemore,  52  Ala. 
124 ;  Goldron  v.  Rhode,  7  Ind.  151  ;  Illbbard  v.  Kent,  15  N. 
H.  516  ;  HargrovesY.  Thompson,  31  Miss.  211  ;  Wahoorthx. 
Abel,  52  Pa.  St.  370;    Weaver  v.  Roth,  105  Pa.  St.  408. 

Many  more  authorities  to  the  same  effect  might  be  cited, 
but  the  question  has  been  so  often  adjudicated,  in  effect,  in 
this  State  that  such  citation  would  seem  unnecessary. 

It  has  been  repeatedly  held  by  this  court  that  where  there  is 
no  administrator,  and  the  estate  is  not  indebted,  the  heirs  may 
sue  for  and  recover  the  assets  belonging  to  the  estate.  Moore 
V.  Board,  etc,,  59  Ind.  516  ;  Stebbins  v.  Goldthwait,  31  Ind. 
159;  Mitchell  v.  Dickson,  53  Ind.  110;  Martin  v.  Reed,  30 
Ind.  218;  Bearss  v.  Montgomery,  46  Ind.  544;  Williams  v. 
Riley,  88  Ind.  290;   Begien  v.  Freeman,  75  Ind.  398;  Per- 
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gtison  V.  Barnes f  58  lud.  169 ;  Schneider  v.  Piessner,  54 
Iiid.  524. 

These  cases  rest  principally  upon  the  ground  that  where 
there  are  uo  debts  the  assets  of  the  estate  belong  to  the 
heirs,  and  there  is  uo  necessity,  for  an  administrator.  If  let- 
ters of  administration  should  be  granted  to  a  stranger,  who 
had  uo  interest  in  the  estate,  iu  a  case  where  there  was  no 
necessity  for  an  administrator,  no  doubt  the  court  would, 
upon  a  proper  application,  relieve  the  heirs  from  the  effect 
of  his  unwarranted  interference. 

But  it  is  not  true,  as  contended  by  the  appellants,  nor  do 
the  authorities  cited  so  hold,  that  the  heiis  may,  by  agree- 
ment among  "themselves  to  settle  an  estate  without  adminis- 
tration, where  there  are  creditors,  deprive  such  creditors  of 
the  rigiit  to  take  letters,  or  procure  others  to  take  them.  So 
long  as  there  are  debts  against  the  estate  the  heirs  can  not 
maintain  an  action  to  recover  the  assets.  So,  too,  so  long  as 
there  is  a  single  creditor  he  has  a  right  to  demand  that  the 
estate  shall  be  settled  in  the  mode  prescribed  by  the  statute, 
and  that  the  person  handling  the  assets  shall  give  bond  se- 
curing the  proper  application  of  the  funds  that  may  come 
into  his  hands.  Letters  having  once  been  properly  granted, 
the  person  to  whom  such  grant  is  made  acquires  the  right  to 
fully  administer  the  estate. 

In  this  case  it  is  admitted  by  the  demurrer  that  the  estate 
of  Abner  H.  Bowen  is  largely  indebted,  not  only  to  private 
individuals,  but  to  Carroll  county. 

It  is  contended,  however,  that,  as  the  appellee  is  not  a 
creditor,  nor  an  heir,  he  is  a  stranger  to  the  estate,  and 
therefore  can  not  take  out  letters.  Of  course  Carroll  county, 
as  such,  can  not  administer  on  the  estate  of  Bowen,  and  if  it 
be  true  that  such  estate  owes  the  county  forty  thousand  dol- 
lars, which  can  not  be  collected  without  administration,  the 
county  is,  if  the  position  assumed  by  the  appellants  is  sus- 
tained, without  remedy.  But  we  are  not  inclined  to  sustain 
the  position  of  the  ap)>ellants  in  this  case.     Carroll  county 
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can  act,  we  think,  by  its  oflBcers  and  agents.  The  appellee, 
as  the  treasurer  of  the  county,  is  specially  charged  with  the 
duty  of  collecting  the  taxes  due  from  those  liable  to  assess- 
ment within  its  jurisdiction.  If  the  estate  of  Bowen  owed 
Carroll  county  the  taxes  named  in  the  answer,  which  could 
not  be  collected  without  administration,  we  think  it  was  the 
duty  of  the  appellee,  who  was  charged  with  the  duty  of  col- 
lecting such  taxes,  to  take  letters  of  administration  himself, 
or  to  procure  some  one  else  to  do  so,  to  the  end  that  such 
taxes  might  be  collected. 

The  court  having  granted  letters  to  the  appellee,  the  legal 
presumption  existed  that  the  action  of  the  court  was  right, 
and  the  burden  was  upon  the  appellants  to  prove  that  there 
was  no  necessity  for  administration  upon  Bowen's  estate.* 

The  question  as  to  whether  the  estate  owed  the  taxes  men- 
tioned in  the  answer  was  an  important  question  in  the  case. 
As  to  whether  he  listed  all  his  property  for  taxation  was,  at 
the  time  of  the  trial,  best  known  to  the  appellants,  and  they 
being  in  possession  of  his  property  could  perhaps  have 
shown  that  fact.  The  evidence  in  the  cause  was  not,  in  our 
opinion,  of  a  character  to  convince  the  court  that  there  were 
not  taxes  due  from  Bowen's  estate  on  property  not  listed  for 
taxation. 

We  have  again  gone  over  the  record  in  this  cause,  and  feel 
warranted  in  saying  that  no  error  has  intervened  which 
would  authorize  a  reversal  of  the  judgment  of  the  circuit 
court. 

The  petition  for  a  rehearing  is  overruled. 

Filed  June  17,  1891. 
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Is!   ml  No.  14,808. 

12S    518' 

\il  l?2-      Cadwallader  v.  The  Louisville,  New  Albany  and 

143    418.  ' 

Chicago  Railway  Company. 

Bailboad. — Acdd^nt  at  Crossing, — Coniribuiory  Negligence  of  Injured  Party. 
—  What  Constitutes. —  When  Question  of  Fact  for  Jury. — One  who  ap- 
proaches a  railroad  crossing  with  which  he  is  familiar,  and  attempts 
to  cross  without  looking  and  listening  for  approaching  trains,  where  it 
is  possible  to  do  so,  is  guiltj  of  such  contributory  negligence  as  pre- 
cludes him  from  a  recovery  if  he  is  injured,  although  the  crossing  was 
supplied  with  a  flagman,  and  the  flagman  did  not  give  notice  of  the  ap- 
proach of  danger.  A  person  attempting  to  cross  should  not  have  the 
right  to  assume,  from  that  circumstance,  that  no  danger  existed,  and 
enter  upon  the  railroad  track  without  looking.  Had  the  flagman  done 
anything  to  induce  the  appellant  to  attempt  the  crossing  at  the  time 
she  was  hurt,  or  anything  to  throw  her  off  her  guard,  then  the  question 
of  her  negligence  would  have  been  a  question  for  the  jury. 

From  the  Montgomery  Circuit  Court. 

/.  E.  Humphries,    M.  D.  White,  W.  H.  Thompson,  G.  W. 
Paul,  J.  West  and  W.  E,  Humphrey,  for  appellant. 
E.  C,  Field  and  (7.   C.  Matson,  for  appellee. 

Coffey,  J. — This  was  a  suit  by  the  appellant  against  the 
appellee  to  recover  damages  on  account  of  a  personal  injury 
sustained  by  her  at  a  point  where  the  appellee's  road  crosses 
one  of  the  streets  in  the  city  of  Crawfordsville.  A  trial  of 
the  cause  by  jury  resulted  in  a  general  verdict  for  the  ap- 
pellant. With  the  general  verdict  the  jury  returned  answers 
to  special  interrogatories,  upon  which  the  court  rendered 
judgment  for  the  appellee,  notwithstanding  the  general  ver- 
dict. The  assignment  of  error  calls  in  question  the  correct- 
ness of  this  ruling. 

The  material  facts  in  the  case,  as  they  are  disclosed  by 
the  special  answers  above  referred  to,  are  as  follows :  The 
appellee's  railroad  runs  nearly  north  and  south  through  the 
city  of  Crawfordsville  and  crosses  Main  street  in  said  city, 
which  runs  east  and  west.     At  the  point  where  the  railroad 
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crosses  Main  street  it  runs  through  a  cut^  but  the  street  has 
beeti  graded  down  so  as  to  make  a  gradual  approach  to  the 
railroad  on  either  side.  At  the  time  the  injury  occurred, 
and  for  some  time  prior  thereto,  the  appellee  kept  a  watch- 
man at  this  crossing.  The  appellant  resided  near  the  cross- 
ing, and  for  the  period  of  eleven  years  before  the  injury  was 
quite  familiar  therewith.  On  the  23d  day  of  December, 
1884,  about  eleven  o'clock  in  the  forenoon,  the  appellant  ap- 
proached the  crossing  from  the  business  part  of  the  city,  re- 
turning to  her  residence,  and  in  attempting  to  cross  the  track 
was  struck  and  injured  by  the  appellee's  engine  and  cars, 
moving  at  the  rate  of  about  five  miles  an  hour.  As  the 
engine  and  cars  approached  the  crossing  no  bell  was  rung, 
nor  did  the  watchman  give  any  notice  that  a  train  was  ap- 
proaching. The  ground  was  covered  with  snow  upon  which 
had  fallen  a  heavy  sleet,  and  the  wind  was  high.  The  train 
which  struck  and  injured  the  appellant  approached  the 
crossing  from  the  north.  Before  entering  upon  the  crossing 
the  appellant  did  not  look  for  approaching  trains,  but  looked 
at  the  watchman  stationed  at  the  crossing.  The  appellant 
at  the  time  of  the  injury  was  a  person  of  ordinary  intelli- 
gence, and  was  possessed  of  good  hearing  and  good  eyesight. 
When  within  twenty  feet  of  the  railroad  track  the  appellant 
had  an  unobstructed  view  of  the  track  for  the  distance  of 
one  hundred  feet  north,  and  when  within  ten  feet  of  the 
track  she  had  an  unobstructed  view  for  the  distance  of  three 
hundred  feet,  and  could  have  seen  the  approaching  train  be- 
fore she  stepped  upon  the  track,  had  she  looked. 

Under  these  facts,  appearing  as  they  do  from  the  answers 
to  the  special  interrogatories,  the  court  did  not  err  in  ren- 
dering judgment  thereon  for  the  appellee,  notwithstanding 
the  general  verdict  returned  by  the  jury.  They  are  wholly 
inconsistent  with  the  general  verdict,  and  the  two  can  not 
stand  together.  It  has  been  repeatedly  decided  by  this  and 
other  courts  of  last  resort,  that  one  who  approaches  a  rail- 
road crossing  with  which  he  is  familiar,  and  attempts  to 
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cross  without  looking  and  listening  for  approaching  trains^ 
where  it  is  possible  to  do  so^  is  guilty  of  such  contributory 
negligence  as  precludes  him  from  a  recovery  if  he  is  injured. 
Indeed  the  principle  is  so  well  settled,  and  is  so  firmly  fixed 
in  our  jurisprudence  as  not  to  need  further  elaboration.  St. 
Louis,  etc.,  R.  W.  Co.  v.  Mathias,  50  Ind.  65;  Toledo,  etc., 
B.  W.  Co.  V.  Goddard,  25  Ind.  185;  Terre  Haute,  etc.,  R. 
R.  Co.  V.  Clark,  73  Ind.  168;  Indiana,  etc.,  R.  W.  Co.  v. 
Greene,  106  Ind.  279 ;  Indiana,  etc.,  R.  W.  Co.  v.  Hammock, 
113  Ind.  1;  Ohio,  etc.,  R.  W.  Co.  v.  Hill,  117  Ind.  56; 
Mann  v.  Belt  R.  R.,  etc.,  Co.,  ante,  p.  138. 

The  appellanjb  admits  the  force  of  this  rule,  but  contends 
that  this  case  is  an  exception,  for  the  reason  that  the  cross- 
ing was  supplied  with  a  flagman,  and  as  the  flagman  did  not 
give  notice  of  the  approach  of  danger,  she  had  a  right  to 
presume  that  none  existed,  and  to  enter  upon  the  railroad 
track  without  looking. 

We  do  not  think  this  case  is  governed  by  the  case  of  Penn- 
sylvania Go.  V.  Stegemeier,  118  Ind.  305,  and  similar  cases, 
where  the  company  is  required  to  close  a  gate  upon  the  ap- 
proach of  trains,  and  thus  cut  off  the  approach  of  persons 
desiring  to  cross.  In  such  cases  it  is  held  that  the  open  gate 
is  an  invitation  to  cross,  and  that  the  person  approaching  the 
crossing  has  a  right  to  rely  upon  such  invitation.  But  even 
in  that  class  of  cases  persons  crossing  are  not  excused  from 
the  use  of  some  care  to  avoid  injury. 

In  the  case  of  Pennsylvania  Co.  v.  Stegemeier,  supra,  where 
the  deceased  entered  upon  the  track  through  an  open  gate, 
it  was  said  by  this  court :  "  He  had  no  right,  however,  to 
recklessly  omit  to  use  his  senses  of  sight  and  hearing,  and 
rely  entirely  upon  this  presumption  ;  but  he  did  have  a  right 
to  presume  that  there  were  no  approaching  trains." 

Assuming  in  this  case  that  the  appellant  had  the  right  to 
presume  that  no  train  was  approaching,  by  reason  of  the 
failure  of  the  flagman  to  give  notice,  yet  this  did  not  ex- 
cuse her  from  the  use  of  her  senses  of  sight  and  hearing  in 
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order  to  ascertain  the  fact  for  herself.  With  the  use  of  these 
senses  she  was  as  well  able  to  ascertain  whether  a  train  was 
approaching  as  the  flagman  at  the  crossing,  and  a  failure  to 
use  them  was  negligence.  It  has  often  been  held  by  this 
court  that  negligence  on  the  part  of  the  railroad  company 
does  not  excuse  the  injured  party  from  the  exercise  of  care 
on  his  part.  Bellefontaine  R,  W.  Co.  v.  Huniei^SS  Iud.335; 
St.  Louis,  etc.,  R,  W.  Co.  v.  MathiaSy  supra;  Cincinnati, 
etc.,  R.  R.  Co.  V.  Butler,  103  Ind.  31  ;  Indiana,  etc.,  R.  W. 
Co.  V.  Greene,  supra;  Indiana,  etc.,  R.  W.  Co,  v.  Hammock, 
supra;  Ohiq,  etc.,  R.  W.  Co.  v.  Hill,  supra;  Woodardv. 
New  York,  etc.,  R.  R.  Co.,  106  N.  Y.  369. 

The  failure  of  the  flagman  ^at  the  crossing  to  notify  the  ap- 
pellant of  the  fact  that  a  train  was  approaching  was,  at  most, 
negligence,  and  did  not  excuse  her  from  the  use  of  some  care 
on  her  part  to  avoid  injury. 

It  is  not  found  that  the  flagman  did  anything  to  induce 
the  appellant  to  attempt  to  cross  the  track.  The  most  that 
is  claimed  is  that  he  did  not  notify  her  that  a  train  was  ap- 
proaching. 

Had  the  flagman  done  anything  to  induce  the  appellant  to 
attempt  a  crossing  at  the  time  she  was  hurt,  or  anything  to 
throw  her  off  her  guard,  then  the  question  of  her  negligence 
would  have  been  a  question  for  the  jury.  Chicago,  etc.,  R. 
R.  Co.  V.  Hedges,  105  Ind.  398 ;  Pittsburgh,  etc.,  R.  W.  Co. 
V.  Martin,  82  Ind.  476.  But  we  have  no  such  case  before  us. 

Judgment  affirmed. 

Filed  April  2, 1891 ;  petition  for  a  rehearing  overraled  June  19, 1891. 
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15>8    .VJ2', 

It?  59^  Hedrick  v,  Hedrick. 

Divorce. — Alimony. — Evidence, — Pension, — For  the  purpose  of  determin- 
ing the  amount  of  alimony  to  be  given,  the  wife  may  testify  as  to  the 
amount  of  pension  money  the  husband  is  receiving. 

Same. — Alimony. —  When  Not  Exeemxe, — An  allowance  of  $1,100  as  alimony 
is  not  excessive  where  the  custody  of  two  small  children  is  given  to  the 
wife,  the  three  remaining  children  of  the  family  being  able  to  care  for 
themselves,  and  the  husband  is  the  owner  of  real  estate  worth  two  thou- 
sand dollars,  in  the  purchase  of  which  three  hundred  dollars  of  the 
wife's  money  was  used. 

Same. — Ousiody  of  Children. — Discretion  of  7\ial  Court. — Supreme  Court. — 
The  Supreme  Court  will  not  disturb  an  order  of  the  trial  court  award- 
ing the  custody  of  the  children,  unless  it  appears  that  the  court  has 
abused  its  discretion. 

From  the  Brown  Circuit  Court. 

W.  C  Duncan  and  S.  Hedricky  for  appellant. 

F.  T.  Hord,  M.  D.  Emig  and  R.  i.  Coffey^  for  appellee. 

Olds,  C.  J. — The  appellant  and  appellee  were  husband 
and  wife  and  had,  as  the  fruits  of  their  marriage,  five  living 
children,  the  oldest  twenty -three  and  the  youngest  five  years 
of  age.  Appellant  brought  this  suit  for  divorce,  and  appel- 
lee filed  a'  cross-complaint.  They  charged  each  other  with 
cruel  treatment  as  the  grounds  of  divorce  in  the  complaint 
and  cross-complaint. 

Issues  were  joined  by  answers  in  denial  to  the  complaint 
and  cross-complaint.  The  cause  was  tried  by  the  court,  re- 
sulting in  a  finding  in  favor  of  the  appellee,  giving  to  her  a 
divorce,  the  custody  of  the  two  youngest  children,  both 
daughters,  aged  respectively  five  and  eight  years,  and  allow- 
ing to  her  $1,100  alimony. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  exceptions  reserved,  and  then  moved  for  a 
modification  of  the  judgment  which  was  also  overruled  and 
exceptions  noted  at  the  time. 
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The  first  alleged  error  discussed  is,  that  the  court  erred  in 
permitting  tlie  appellee  to  testify  as  a  witness  as  to  the 
amount  of  pension  money  tlie  appellant  was  receiving  from 
the  United  States  on  account  of  disabilities.  It  is  con- 
tended that  this  was  error  for  the  reason  that  "  in  granting 
a  divorce  the  court  can  only  consider  the  financial  ability  of 
the  husband  at  the  time,  as  indicated  by  the  owning  of  prop- 
erty or  wealth  which  w^as  the  mutual  earnings  of  the  hus- 
band and  wife,"  and  that  *^  a  pension  granted  by  the  United 
States  for  disabilities  acquired  in  the  service  can  not  be  con- 
sidered in  any  view  as  an  element  of  wealth/' 

This  testimouy  was  not  objectionable  for  the  reasons  urged 
by  counsel. 

The  statute  (section  1045,  R.  S.  1881)  provides  that  "  The 
court  shall  make  such  decree  for  alimony,  in  all  cases  con- 
templated by  this  act,  as  the  circumstances  of  the  case  shall 
render  just  and  proper,"  etc. 

For  the  purpose  of  determining  the  amount  of  alimony  to 
be  given  in  a  particular  case,  the  court  has  the  right  to  in- 
quire into  the  circumstances  of  the  parties  and  ascertain  the 
amount  of  property  owned  by  the  liusband  at  the  time,  the 
source  from  whence  it  came,  the  ability  of  the  husband  to 
pay  by  reason  of  his  financial  circumstances,  his  income,  and 
his  ability  to  earn  money,  as  well  as  his  inability  to  earn 
money  on  account  of  ill  health,  and  upon  a  full  investigation 
it  is  the  duty  of  the  court  to  make  such  an  allowance  for 
alimony  as  is  just  and  proper. 

These  parties  had  lived  together  for  years  as  husband  and 
wife,  and  had  born  to  them  six  children,  five  of  whom  are 
still  living,  three  being  minors. 

The  court  decreed  a  divorce  in  favor  of  the  appellee,  and 
gave  her  the  custody  of  the  two  youngest  children.  The 
evidence  showed  the  appellant  to  be  the  owner  of  real  estate 
of  the  value  of  two  thousand  to  twenty-two  hundred  dollars, 
and  that  he  owned  personal  property  to  the  amount  of  about 
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$400,  and  was  indebted  to  the  amount  of  the  value  of  the 
personal  property. 

There  was  also  evidence  tending  to  show  that  the  husband 
had  used  some  $300  of  the  wife's  money  in  the  purchase  of 
the  real  estate,  the  title  to  which  was  in  his  name,  and  that 
the  wife  had  no  property. 

Under  these  circumstances  it  was  quite  proper  for  the  court 
to  inquire  into  the  physical  condition  of  the  appellant,  and 
his  facilities  for  making  or  obtaining  money,  and  the  wants 
and  needs  of  the  husband,  the  wife  and  minor  children. 

It  is  next  contended  that  the  judgment  for  alimony  is  ex- 
cessive. 

We  do  not  think  it  is.  The  custody  of  the  two  small 
children  was  given  to  the  wife.  There  was  but  one  other 
minor  child,  and  she  was  sixteen  years  of  age.  The  father 
was  practically  relieved  of  the  liability  for  the  support  of 
the  children,  and  this  duty  was  cast  upon  the  wife.  Husband 
V.  Husbandy.^l  Ind.  583;  Jonas  v.  Jonas,7S  Ind.  601.  See, 
also,  Faurote  v.  Garr,  108  Iiul.  123;  Mercer  v.  Merca-y  114 
Ind.  558.     The  allowance  for  alimony  is  not  excessive. 

It  is  next  contended  that  the  court  erred  in  giving  to  the 
wife  the  custody  of  the  two  children.  We  do  not  deem  it 
necessary  to  set  out  or  give  a  synopsis  of  the  evidence  bear- 
ing upon  this  question.  This  was  a  question  to  be  deter- 
mined by  the  trial  court.  The  judge  trying  the  case  saw  the 
parties  and  witnesses  and  heard  them  testify.  The  children, 
the  custody  of  whom  was  given  to  the  mother,  were  two 
small  girls,  needing  the  care  and  attention  of  a  mother.  It 
was  natural  and  proper  to  give  them  into  the  custody  of  the 
mother  unless  she  was  an  unfit  person  to  have  the  custody 
of  them,  or  it  was  for  the  best  interests  of  the  children  to 
give  the  father  the  custody  of  them. 

The  court  trying  the  cause  must  exercise  a  discretion  in 
regard  to  making  provision  for  the  children,  and  this  court 
will  not  disturb  the  order  made  by  the  trial  court  unless  it 
appears  that  there  has  been  an  abuse  of  such  discretion. 
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There  does  not  appear  to  have  been  any  abuse  of  discretion 
in  this  case  in  giving  the  mother  the  custody  of  her  two  in- 
fant daughters. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed^  with  costs. 

Filed  Feb.  3, 1891 ;  petition  for  a  rehearing  overruled  June  19, 1891. 


No.  15,640. 

The  Western  Paving  and  Supply  Company  r.  The 
Citizens'  Street  Eailroad  Company. 

Street  Railway. — Charter, — Contract, — A  charter  granted  by  tlie  com- 
mon council  to  a  street  railway  company  to  construct  and  operate  a 
street  railway  within  the  corporate  limits  of  a  city,  constitutes  a  con- 
tract between  such  railway  company  and  the  city. 

Same. — Charter^  How  Coiislnied. — Such  charter  in  to  be  strictly  construed 
against  the  railway  company,  and  it  has  no  doubtful  rights  under  such 
charter,  for  where  there  are  doubts  they  are  construed  against  the 
grantee  and  in  favor  uf  the  city. 

Same. — Amendatory  Ordinance. — Consideration. — An  ordinance  of  the  city  of 
Indianapolis,  passed  in  1864,  authorizing  tlie  Citizens*  Street  Railway 
Company  to  use  the  streets  of  the  city  for  the  purpose  of  constructing 
and  operating  a  street  railway,  provided  that  the  company  should 
boulder  the  space  between  rails,  and  pave,  boulder  or  otherwise  im- 
prove and  keep  in  repair  two  feet  on  the  outside  of  each  rail.  An  amend- 
atory ordinance,  passed  in  1878,  provided,  instead,  that  the  company 
should  keep  the  space  between  the  rails,  together  with  all  bridges  and 
crossings  of  gutters,  and  two  feet  on  the  outside  of  each  rail  in  good 
repair.  Both  of  these  ordinances  were  accepted  by  the  company.  The 
amendatory  ordinance  was  passed  in  consideration  that  the  company 
should  unite  its  two  disronnected  systems  of  railway,  charge  a  fare  of 
five  cents  for  transportation  to  any  part  of  the  city,  and  construct 
within  a  given  time  certain  additional  lines  of  railway. 

Held,  that  a  compliance  by  the  company  with  the  conditions  of  the  ordi- 
nance was  a  suflScient  consideration  for  the  amended  ordinance,  and 
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that  when  it  was  accepted  bj  the  company  and  its  conditions  complied 
with  it  became  a  binding  contract. 

Same. — Repairs,  —  Improvemenis,  —  Where  an  ordinance  provides  that  a 
street  railway  company  shall  keep  the  space  between  the  rails  and  a 
certain  space  outside  each  rail  in  repair,  the  city  can  not,  by  a  subse- 
quent ordinance,  impose  on  such  company,  without  its  consent,  the  obli- 
gation of  paying  a  proportionate  share  of  the  cost  where  a  street  occu- 
pied by  its  railway  is  improved. 

Same.— GmsicieroUion. — Parol  Evidence. — An  ordinance  amending  a  section 
of  an  ordinance  which  required  the  Citizens'  Street  Railway  Company 
to  pave  between  its  tracks  provided  that  such  company  should  only  be 
required  to  keep  the  space  between  the  rails  in  good  repair.  The  city 
by  a  subsequent  ordinance  sought  to  compel  the  company  to  pay  a 
part  of  the  cost  of  street  improvements.  This  ordinance  was  not  ac- 
cepted by  the  company.  Afterwards  the  city  granted  to  the  Citizens' 
Street  Railroad  Company,  the  purchaser  of  the  street  railway,  all  the 
rights,  privileges  and  franchises  of  the  Citizens'  Street  Railway  Com- 
pany in  consideration  that  the  former  -company  should  assume  all  the 
obligations  and  duties  of  the  latter. 

Held,  that  it  was  not  competent  to  prove  by  parol  that  the  new  company, 
in  consideration  of  the  passage  of  the  ordinance  ratifying  and  approv- 
ing the  sale,  accepted  the  ordinance  which  sought  to  make  the  old  com- 
pany liable  for  street  improvements. 

Same. — LiabilUy  for  Assessment. —  }Vhen  Propej-ty-Oumer  not  Estopped  to  Deny. 
— A  street  railway  company,  whose  property  is  not  subject  to  assess- 
ment for  street  improvements,  is  not  estopped  to  deny  its  liability  for 
an  assessment,  because  it  stands  by  without  objection  until  the  improve- 
ment is  completed,  if  it  is  one  which  the  city  has  authority  to  make. 

From  the  Marion  Circuit  Court. 

A.  C,  Harris  and  L.  Gox,  for  appellant. 

H,  C.  Allen yF.  Winter  and  J,  B.  Elam,  for  appellee. 

Coffey,  J. — This  case  was  under  cojusideration  by  the 
late  Judge  Mitchell,  prior  to  his  death,  and,  while  so  consid* 
ering  it,  he  prepared  the  following  statement,  which  we 
adopt : 

"  On  the  18th  day  of  January,  1864,  the  common  council 
of  the  city  of  Indianapolis  passed  an  ordinance  authorizing 
the  Citizens'  Street  Railway  Company,  which  had  been  duly 
organized  under  the  general  laws  for  the  incorporation  of 
street  railways,  to  use  the  streets  of  the  city  for  the  purpose 
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of  constructing  and  ojjerating  thereon  a  street  railway. 
Among  other  things  it  was  provided,  in  the  ordinance,  that 
the  company  should  boulder  that  part  of  the  street  it  might 
thereafter  occupy  lying  between  the  rails  of  its  track,  and 
also  that  it  should  pave,  boulder,  or  otherwise  improve  and 
keep  in  repair  two  feet  on  the  outside  of  each  rail,  so  as  at 
all  times  to  correspond  with  the  street  outside.  Pursuant 
to  the  above  ordinance  the  street  railway  system  was  in  part 
constructed.  Subsequently,  in  the  month  of  April,  1878, 
the  common  council  and  board  of  aldermen  amended  so 
much  of  the  ordinance  of  1864  as  imposed  upon  the  com- 
pany the  duty  of  bouldering  the  part  of  the  street  between 
the  rails  of  its.  track,  and  paving,  or  otherwise  improving,  as 
the  street  might  be,  a  space  outside  the  tracks  on  either  side, 
and  instead  thereof  provided  that  '  the  said  company  shall 
keep  the  tracks  and  two  feet  on'  the  outside  of  each  rail,  to- 
gether with  all  bridges,  and  the  crossings  of  all  gutters,  at 
all  times,  in  good  repair  to  the  satisfaction  of  the  common 
council.'  The  company  was  required  to  signify  its  accept- 
ance of  the  amendment  within  thirty  days,  and  it  is  averred 
that  the  ordinance,  as  amended,  was  duly  accepted. 

''It  appears  that  afterwards,  in  April,  1884,  an  ordinance 
was  duly  adopted  in  which  it  was  provided  that  when  any 
street  upon  which  there  existed  a  line  of  railway,  was  im- 
proved from  curb  to  curb,  the  improvement  should  be  made 
under  contract,  as  required  by  law,  and  that  the  street  rail- 
way company  should  be  liable  to  the  contractor  for  its  pro- 
portion of  th^  total  cost ;  the  proportion  to  be  determined 
by  the  city  civil  engineer  according  to  the  method  prescribed 
in  the  ordinance. 

"  Nothing  appears  to  indicate  that  the  company  accepted  or 
consented  to  the  provisions  of  this  last  ordinance. 

"  Subsequently,  in  1888,  the  property  and  franchises  of  the 
corporation  hereinbefore  named,  were  transferred  to  the  Cit- 
izens' Street  Railroad  Company,  a  new  corporation  then  re- 
cently organized.     The  new  company  presented  to  the  com- 
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luon  council  an  ordinance  known  as  the  ordinance  of  April 
23,  1888,  which  was  duly  adopted,  and  which  is  of  the  tenor 
following  : 

*  Be  it  ordained  by  the  common  council  and  board  of  al- 
dermen of  the  city  of  Indianapolis,  that  the  sale  and  transfer 
heretofore  made  by  the  Citizens'  Street  Railway  Company 
of  Indianapolis,  Indiana,  of  all  its  property,  rights,  fran- 
chises and  privileges  in  the  city  of  Indianapolis  to  the  Citi- 
zens' Street  Railroad  Company  of  the  city  of  Indianapolis, 
its  successors  and  assigns,  subject  to  all  the  duties,  condi- 
tions and  obligations  heretofore  imposed  and  now  resting  on 
said  railway  company,  be,  and  the  same  is  hereby  ratified 
and  approved ;  and  all  said  rights,  privileges  and  franchises 
heretofore  possessed  by  said  old  corporation  are  granted  to 
and  confirmed  in  said  new  corporation,  its  successors  and  as- 
signs, subject  to  the  same  duties  and  obligations  as  vested  in 
^id  old  corporation.' 

"In  1889  an  ordinance  was  duly  passed  for  the  regrading 
of  two  squares  of  Pennsylvania  street  with  asphalt.  The 
contract  was  duly  let  to  the  Western  Paving  and  Supply 
Company,  and  the  work  was  done  and  accepted  by  the  city, 
the  amount  estimated  as  the  proportion  to  be  paid  by  the 
company,  according  to  the  provisions  of  the  ordinance  of 
1884,  being  $3,716.28.  The  railway  company  denied  its 
liability,  whereupon  the  contractor  instituted  this  suit  to  re- 
cover the  amount." 

The  central  position  which  the  street  railway  company 
plants  itself  upon  is,  that  the  ordinance  passed  by  the  com- 
mon council  of  the  city  of  Indianapolis  in  1864,  and  the 
amendment  thereto  adopted  in  1878,  both  of  which  were  duly 
accepted  by  its  predecessor,  had  the  force  and  eflect  of  a  con- 
tract which  could  not  be  altered  or  impaired  without  its 
consent;  that  the  old  company  had  never  consented  to  nor 
accepted  the  ordinance  of  1884  which  sought  to  impose  upon 
it  more  extended  obligations,  and  that  by  the  ordinance  of 
April  23d,  1888,  the  new  company  became  subject  to  the 
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same  duties  and  obligations  that  had  theretofore  been  im- 
posed upon  the  old,  no  greater  and  no  less^  and  it  was  not 
bound  by  the  ordinance  passed  in  1884,  by  which  the  obli- 
gation of  paying  a  proportionate  share  of  the  cost  of  street 
improvements  was  sought  to  be  imposed  upon  the  old  com- 
pany. 

The  vital  question  to  be  decided  by  this  court  is  this :  Does 
the  amendatory  ordinance  of  April,  1878,  providing  that  the 
Citizens'  Street  Railway  Company  should  keep  the  space  be- 
tween its  tracks  and  two  feet  on  the  outside  of  each  rail,  to- 
gether with  all  bridges  and  crossings  of  gutters  at  all  times 
ia  good  repair,  to  the  satisfaction  of  the  common  council  and 
hoard  of  aldermen,  and  to  cause  the  space  between  its  tracks 
and  two  feet  on  the  outside  of  each  rail  to  conform  to  the 
grade  of  the  street  on  which  the  same  is  laid,  amount  to  a 
contract,  based  upon  a  sufl5cient  consideration,  the  legal  ef- 
fect of  which  was  to  release  the  company  from  the  perform- 
ance of  duties  imposed  by  the  ordinance  of  1864,  to  which 
the  appellee  succeeded  by  its  purchase  from  that  company  ? 

Many  of  the  questions  governing  the  rights  existing  be- 
tween street  railway  companies  and  the  cities  in  which  they 
operate  their  roads,  under  charters  granted  by  such  cities, 
seem  to  be  too  well  settled  to  *admit  of  longer  controversy, 
while  many  other  questions  remain  in  doubt  and  uncertainty. 

It  is  settled  that  a  charter  granted  by  the  common  council 
to  a  street  railway  company  to  construct  and  operate  a  street 
railway  within  the  corporate  limits  of  a  city,  constitutes  a 
contract  between  such  railway  company  and  the  city.  CRi- 
cago  V.  SheldoUy  9  Wallace,  50 ;  Goast-Line  Railroad  Co.  v. 
Mayor,  etc.,  30  Fed.  Rep.  646 ;  State,  ex  rel,  v.  Corrigan, 
etc.,  Street  R.  W.  Co.,  85  Mo.  263;  District  of  Columbia  v. 
Washington,  etc.,  R.  R.  Co.,  4  Am.  and  Eng.  R.  R.  Cases,  161 ; 
Farj-ar  v.  City  of  St.  Louis,  80  Mo.  379 ;  Neto  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650;  Greenwood  v. 
Freight  Co.,  105  U.  S.  13 ;  New  Jersey  v.  Yard,  95  U.  S.  104. 
Vol.  128.— 34 
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It  is  also  settled  that  such  charter  is  to  be  strictly  construed 
agaiust  the  railway  company,  and  that  it  has  no  doubtful 
rights  under  such  charter,  for  where  there  are  doubts  they 
are  construed  against  the  grantee  and  in  favor  of  the  city. 
Citizens^  R.  W.  Co.  v.  Janes,  34  Fed,  Rep.  579 ;  Mayor,  etc., 
V.  Ohio,  etc.,  H.  R.  Co.,  26  Pa.  St.  355;  Birmingham,  etc., 
R.  W.  Co.  V.  Birmingham,  etc.,  R.  W.  Co.,  79  Ala.  465 ; 
West  Philadelphia,  etc.,  R.  W.  Co.  v.  City  of  Philadelphia,  10 
Phila.  70. 

It  seems  to  be  settled  that  a  street  railway  company  is 
bound  to  keep  in  repair  that  portion  of  the  street  used  by  it^ 
even  in  the  absence  of  a  stipulation  in  its  charter  requiring 
it  to  do  so,  but  the  question  as  to  whether  it  is  compelled  to 
improve  the  street,  as  ordered  by  the  city,  in  the  absence  of 
a  contract  to  that  efiPect,  seems  to  be  in  some  doabt.  It  is 
undoubtedly  true  that  the  authorities  upon  this  question  are 
conflicting. 

Judge  Elliott,  in  his  valuable  work  on  Roads  and  Streets,. 
after  a  careful  examination  of  the  authorities  upon  the  sub- 
ject, at  page  594,  says:  "As  much  as  can  be  safely  aflSrmed 
in  the  present  state  of  the  decided  cases  is  that  the  private 
corporation  is  bound  to  repair  but  is  not  bound  to  improve. 
It  is  bound  to  restore  but  is  not  bound  to  change.  *  *  It 
would  not,  as  we  interpret  the  rule  sustained  by  the  weight 
of  authority,  be  compelled  to  make  the  new  pavement,  but  it 
would  be  its  duty,  in  making  repairs  after  the  new  pavement 
was  laid,  to  make  them  to  correspond  to  the  new  pavement.'^ 

The  conclusion  reached  by  Judge  Elliott,  as  stated  above, 
is  fully  warranted  by  the  authorities  cited  in  support  of  the 
text. 

By  section  5  of  the  original  charter  granted  to  the  Citi- 
zens' Street  Railway  Company  and  accepted  by  it,  that  com- 
pany contracted  with  the  city  of  Indianapolis  to  boulder  the 
streets  between  the  rails,  and  to  pave  or  otherwise  improve 
the  street  for  a  given  space  outside  its  rails.  If  this  section 
was  still  in  force  the  case  would,  we  think,  be  free  from 
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difficulty.  But  if  the  amendment  of  1878  was  a  valid  and 
binding  ordinance,  and  was  accepted  by  the  company,  sec- 
tion 5  of  the  original  charter  does  not  now  exist,  being 
merged  in  the  amended  section.  It  is  to  be  inferred  from 
the  amendment  above  referred  to,  that  the  company  under 
the  original  charter  had  constructed,  in  the  city,  two  sys- 
tems of  railway,  one  south  of  the  union  railway  tracks  and 
one  north,  which  were  wholly  disconnected.  The  city  was 
desirous  of  having  these  two  systems  connected,  and  of 
limiting  the  fare  to  be  charged  for  the  transportation  of 
passengers  to  any  part  of  the  city  to  five  cents ;  and,  also, 
that  the  company  should  construct,  within  a  given  time, 
certain  additional  lines  of  railway  named  in  the  ordinance. 
It  is  recited  in  the  amended  ordinance  that  it  is  passed  by 
the  common  council  and  board  of  aldermen  in  consideration 
that  the  company  will  comply  with  the  desire  of  the  city  as 
above  expressed. 

A  compliance  by  the  company  with  the  conditions  ex- 
pressed in  the  ordinance  was,  we  think,  a  sufficient  consid- 
eration for  the  amended  ordinance,  and  when  it  was  accepted 
by  the  company  and  its  conditions  complied  with  it  became 
a  binding  contract.  The  amount  of  the  consideration  was  a 
question  to  be  settled  by  the  contracting  parties,  and  is  a 
matter  over  which  the  courts,  in  the  absence  of  fraud,  have 
no  control.  This  amended  section  5  provides,  as  we  have 
seen,  that  the  company  shall  keep  the  space  between  its  rails 
and  two  feet  on  the  outside  of  each  rail,  together  with  all 
bridges  at  the  crossing  of  gutters,  at  all  times  in  good  re- 
pair, and  omits  the  provisions  contained  in  the  original 
charter  that  the  company  should  boulder  the  space  between 
the  rails  of  the  track,  and  pave  or  otherwise  improve  (as  the 
street  may  be)  two  feet  on  the  outside  of  each  rail.  The 
contract  then,  made  between  the  city  and  the  company  in 
1878,  was  a  contract  to  repair  and  not  a  contract  to  improve 
the  streets  upon  which  the  railway  was  then,  or  should  there- 
after be  laid.     The  question,  therefore,  arises  whether  the 
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city  of  Indianapolis  possessed  the  power  to  pass  a  binding 
ordinance,  in  the  year  1884,  requiring  the  street  railway 
company  to  pay  for  improving  the  streets  occupied  by  its 
street  railway.  The  question  here  presented  seems  to  have 
been  carefully  considered,  not  only  by  some  of  the  Skate 
courts,  but  by  the  Supfeme  Court  of  the  United  States. 

In  the  case  of  GocLst  Line  Railroad  Co.  v.  Mayor^  eic.<, 
supra^  the  question  involved  was  similar  to  the  one  now 
before  us. 

In  that  case  the  city  of  Savannah  had  granted  to  the  Coast 
Line  Railroad  Company  the  right  to  lay  a  track  upon  a  cer- 
tain street  in  the  city  on  conditions  prescribed  in  an  ordi- 
nance, one  of  which  was  as  follows  :  *'  In  the  event  of  pav- 
ing by  the  city,  of  the  whole  or  any  part  of  the  streets  used 
by  said  railroad  company,  the  portion  of  the  track  between 
the  rails  shall  be  paved  and  kept  in  good  order  and  thorough 
repair  by  the  company  at  its  own  expense  and  cost."  The 
ordinance  was  accepted  by  the  company.  The  Legislature 
of  the  State  authorized  the  mayor  and  aldermen  of  the 
city  to  pave  the  streets,  and  by  section  two  of  the  act  grant- 
ing such  authority,  it  was  provided  that  any  street  railroad 
company,  having  tracks  running  through  the  streets  of  the 
city,  should  be  required  to  macadamize  or  otherwise  pave,  as 
the  mavor  and  aldermen  should  direct,  the  width  of  its  tracks 
and  three  feet  on  each  side  of  every  line  of  track  then  in 
use,  or  that  might  thereafter  be  constructed  by  such  com- 
pany. Pursuant  to  the  statute,  the  city  passed  an  ordinance 
to  pave  Broughton  street,  upon  which  the  company  had  a 
track,  with  asphalt,  and  directed  the  company  to  pave,  not 
only  between  its  rails,  but  for  three  feet  on  each  side  of  the 
rails,  and  the  company  refusing  to  pave  otherwise  than  be- 
tween its  tracks,  the  city  laid  the  additional  pavement  and 
levied  upon  the  property  of  the  company  for  payment  of  the 
expense.  The  company  brought  suit  for  an  injunction, 
upon  the  ground  that  the  act  of  the  Legislature,  under  which 
the  city  acted,  was  in  violation  of  the  Constitution  of  the 
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United  States^  as  it  impaired  the  obligation  of  the  contract 
embodied  in  the  ordinance  by  which  the  company  had  been 
granted  the  right  to  occupy  the  streets.  It  was  held  by  the 
court  that  the  provisions  of  the  ordinance  requiring  the  com- 
pany to  pave  and  keep  in  good  and  thorough  repair  the  por- 
tion of  the  street  between  the  rails  of  its  track;  was  the  limit 
of  the  paving  to  be  done  by  the  company,  and  that  the  obli- 
gation to  do  this  amount  of  paving  was  as  binding  on  the 
city  as  it  was  upon  the  company,  and  that  the  act  of  the  Leg- 
islature above  referred  to  impaired  the  obligation  of  this  con- 
tract, and  under  tlie  provisions  of  section  10,  article  1,  of 
the  Constitution  of  the  United  States,  was  void. 

In  the  case  of  State,  ex  reL,  v.  Corrigan^  etc,.  Street  R. 
W.  Co.,  supra,  the  ordinance  which  conferred  U2)on  the 
company  the  right  and  privilege  of  using  the  streets  of 
the  city  for  a  horse  railway  contained  a  provision  which  re- 
quired the  railway  company  to  keep  and  maintain  the  space 
between  its  rails  and  for  two  feet  on  either  side  of  its  track, 
and  all  street  crossings  along  its  line,  in  good  repair.  It  was 
held  that  under  such  ordinance  the  .company  could  not  be 
compelled  to  reconstruct  the  street ;  that  the  obligation  to 
repair  a  street  is  not  an  obligation  to  construct  thereon  a 
new  pavement.  It  was  further  held  that  the  city  ^could  not, 
by  a  subsequent  ordinance,  impose  on  the  company,  without 
its  consent,  the  additional  obligation  to  pave  the  street;  and 
that  a  subsequent  ordinance  attempting  to  impose  such  ad- 
ditional burden  could  not  be  sustained  on  the  ground  that  it 
was  the  proper  exercise  of  the  police  power  of  the  city. 

In  the  case  of  Chicago  v.  Sheldon,  supra,  the  city  of 
Chicago,  by  proper  ordinance,  granted  to  the  North  Chicago 
City  Railway  Company  a  charter  to  construct  its  railway 
upon  certain  streets  in  the  cit>  of  Chicago,  which  charter 
contained  the  following  provision  : 

*'  The  said  company  shall,  as  respects  the  grading,  paving, 
macadamizing,  filling,  or  planking  of  the  streets,  or  parts 
of  the  streets,  upon  which  they  shall  construct  their  said 
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railways,  or  any  part  of  them,  keep  eight  feet  in  width  along 
the  line  of  said  railway,  on  all  the  streets  wherever  one  track 
is  constructed,  and  sixteen  feet  in  width  along  the  line  of  said 
railway  where  two  tracks  are  constructed,  in  good  repair  and 
condition  during  all  the  time  to  which  the  privileges  hereby 
granted  to  said  company  shall  extend,  in  accordance  with 
whatever  order  or  regulation  respecting  the  ordinary  repairs 
thereof  may  be  adopted  by  the  common  council  of  said  city/' 

It  was  held  by  the  Supreme  Court  of  the  United  States, 
the  court  of  last  resort,  upon  questions  of  the  kind  we  are 
now  considering,  that  under  this  charter  the  company  could 
not  be  held  liable  for  improvements  made  on  the  streets  oc- 
cupied by  its  railway,  and  that  its  obligation  could  only  be 
extended  to  the  duty  of  repairing  the  streets  after  they  had 
been  improved  by  the  city. 

In  the  case  of  State,  ex  reL,  v.  Corrigan,  etc.,  Street  R.  W. 
Co.,  supra,  the  court,  in  speaking  of  the  distinction  between 
constructing  a  street  and  keeping  the  same  in  repair,  says  : 
"  The  obligation  to  repair  a  street  is  one  thing,  and  the  ob- 
ligation to  construct  a  street  is  another  and  different  thing. 
To  repair  a  thing  is  to  restore  it  to  a  sound  state  after  decay, 
injury,  dilapidation,  or  partial  destruction.  To  reconstruct  is 
to  construct  or  build  again.  One  who  only  assumes  an  obliga- 
tion to  repair  a  house  could  not  be  required  to  tear  it  down 
and  rebuild  it.'' 

Following  these  authorities  we  are  constrained  to  hold 
that  the  Citizens'  Street  Railway  Company,  under  the 
amended  charter  of  1878,  could  not  have  been  compelled 
to  pay  assessments  for  street  improvements. 

Without  torturing  the  language  used,  and  holding  that  the 
words  "  repair,"  "  construct "  and  "  rebuild,"  are  synony- 
mous, and  thus  putting  ourselves  in  conflict  with  all  the  au- 
thorities upon  the  subject,  we  can  not  reach  the  conclusion 
that  the  appellee,  which  succeeded  to  the  rights  of  the  Citi- 
zens' Street  Railway  Company,  is  liable  under  this  charter 
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to  be  assessed  for  the  expense  of  paving  or  repaying  the 
streets  of  the  city  of  Indianapolis. 

The  conclusion  here  reached  is  not  in  conflict  with  the 
case  of  Pennsylvania  R.  R,  Co.  v.  Miller^  132  U.  S.  R.  75. 
In  that  case  the  company  obtained  its  charter  from  the  State 
at  a  time  when  such  corporations,  under  the  Constitution  of 
the  State,  were  liable  for  property  actually  taken  in  the  con- 
struction of  their  railways,  but  were  not  liable  for  conse- 
quential  damages.  .  Subsequently  the  Constitution  of  the 
State  was  so  amended  as  to  render  such  corporations  liable 
for  consequential  damages.  It  was  held  that  the  company 
had  no  such  contract  with  the  State  of  Pennsylvania  as  ex- 
empted it  from  the  operation  of  this  constitutional  amend- 
ment ;  that  it  took  its  charter  subject  to  the  general  laws  of 
the  State,  and  subject  to  such  changes  as  might  be  made 
therein,  and  to  such  changes  as  might  be  made  in  the  pro- 
visions of  the  Constitution. 

It  seems  plain  to  us  that  there  is  a  broad  distinction  be- 
tween the  principle  announced  in  that  case  and  the  case  be- 
fore us,  where  the  appellee  has  an  express  contract  limiting 
its  liability  to  the  expense  of  keeping  that  part  of  the  streets 
used  by  it  in  repair,  and  exempting  it  from  the  burden  of 
improving  the  streets.  That  such  a  contract  as  the  one  be- 
fore us  is  binding  on  the  city  is  abundantly  established  by 
the  authorities  above  cited. 

In  the  second  paragraph  of  the  complaint  the  appellant 
alleged,  substantially,  that  the  ordinance  of  1888,  above  set 
out,  was  presented  to  the  common  council  and  board  of  al- 
dermen of  the  city  of  Indianapolis,  and  while  the  same  was 
nnder  consideration,  in  order  to  induce  the  city  to  accept  and 
pass  the  same,  and  as  the  consideration  moving  from  the  ap- 
pellee to  the  city  therefor,  the  appellee  then  and  there  prom- 
ised and  agreed  with  the  city  that  if  it  would  pass  the  ordi- 
nance as  presented,  the  appellee  would  accept,  and  did  then 
and  there  accept  and  become  bound  by  the  ordinance  of  1884 
above  referred  to,  and  that  in  consideration  of  said  promise, 
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acceptance  and  agreement  the  council  and  board  of  aldermen 
did  then  and  there  pass  the  ordinance,  and  upon  no  other 
consideration. 

Substantially  the  same  allegations  are  contained  in  the  first 
paragraph  of  the  complaint,  except  that  in  this  paragraph  it 
is  alleged  that  the  appellee,  to  induce  the  city  to  accept  and 
pass  the  ordinance  of  1888,  represented  to  the  city  that  by 
the  terms  of  said  ordinance  it  was  bound  to  comply  with  the 
ordinance  of  1884,  and  that  the  city  acted  upon  this  repre- 
sentation and  construction,  and  passed  the  same. 

These  allegations,  on  motion  of  the  appellee,  were  struck 
out  by  the  court,  and  this  ruling  is  assigned  as  error. 

As  we  have  seen,  the  ordinance  of  1888,  as  well  as  all  other 
ordinances  granting  rights  to  the  company,  constitutes  a  con- 
tract between  the  city  and  the  company. 

There  is  no  disagreement  among  counsel  as  to  the  general 
rule  that  parol  evidence  will  not  be  received  to  vary,  contra- 
dict, add  to  or  to  subtract  from  the  terms  of  a  written  con- 
tract. Nor  is  it  controverted  that  the  ordinance  of  1888 
constitutes  a  written  contract  between  the  city  and  the  ap- 
pellee. ' 

The  controversy  relates  to  exceptions  to  the  general  rule, 
and  as  to  whether  the  case  before  us  falls  within  any  of  the 
exceptions. 

It  is,  substantially,  agreed  that  one  of  the  exceptions  to 
the  general  rule  is  that  found  in  Stephens  Digest  of  Evi- 
dence, article  90,  p.  161,  namely,  that  where  the  existence  of 
any  separate  oral  agreement  is  alleged,  as  to  any  matter  on 
which  a  document  is  silent,  and  which  is  not  inconsistent  with 
its  terms,  if  from  the  circumstances  of  the  case  the  court  in- 
fers that  the  parties  did  not  intend  the  document  to  be  a  com- 
plete and  final  statement  of  the  whole  transaction  between 
them,  such  oral  agreement  may  be  proven. 

It  is  aflSrmed  by  the  appellant  that  the  case  before  us  falls 
within  this  exception,  while  the  appellee  denies  it. 

In  the  case  of  Welz  v.  Rhodius,  87  Ind.  1,  the  question 
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now  under  consideration  was  very  fully  considered.  The 
doctrine  as  announced  in  that  case,  however,  has  been  so  far 
modified  by  later  decisions  of  this  court  that  it  is  not  now, 
upon  the  subject  we  are  considering,  to  be  regarded  as  un- 
questioned authority.  Singei*  Manufacturing  Co*  v.  Forsyth, 
108  Ind.  334;  Diven  v.  Johnson,  117  Ind.  512;  Gonunt  v. 
Nat'l  State  Bank,  121  Ind.  323;  Ca?T  v.  Hays,  110  Ind. 
408. 

In  the  case  of  Conant  v.  Nat'l  State  Bank,  supra,  it  was 
said  by  this  court :  ^^  It  is  true  that  the  actual  consideration 
of  a  contract  may  be  shown  by  parol  evidence,  but  it  is  not 
true  that  where  the  acts  that  a  party  agrees  to  perform  are 
expressly  and  specifically  set  forth,  it  may  be  shown  by  parol 
evidence  that  he  agreed  to  do  other  things.  Where  the  writ- 
ing states  specifically  the  acts  which  the  parties  are  to  per- 
form, no  other  acts  can  be  proved  by  parol  except  in  cases 
of  fraud  or  mistake." 

So,  in  the  case  of  Pickett  v.  Green,  120  Ind.  584,  it  was 
decided  that  where  the  contract  is  complete  upon  its  face  a 
stipulation  as  to  the  consideration  becomes  contractual,  and 
that  where  there  is  an  express  and  positive  promise  to  pay  a 
stipulated  consideration  the  general  rule  applies,  and  the 
consideration  expressed  can  no  more  be  varied  by  parol  than 
any  other  part  of  the  contract.  See,  also,  Reisterer  v.  Ca7*' 
penter,  124  Ind.  30. 

These  authorities  must  now  be  considered  as  the  law  in 
this  State,  and  in  so  far  as  they  conflict  with  the  case  of 
Welz  V.  Rhodius,  supra,  that  case  must  be  regarded  as  over- 
ruled. 

The  action  of  the  circuit  court  in  striking  out  the  allega- 
tions above  referred  to,  judged  by  these  cases,  was  not 
erroneous.  The  city  of  Indianapolis,  by  the  ordinance  of 
1888,  granted  to  the  appellee  all  the  rights,  privileges  and 
franchises  before  that  time  possessed  by  the  Citizens'  Street 
Railway  Company,  and  in  consideration  of  such  grant  the 
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appellee  assumed  all  the  obligations  and  duties  resting  upon 
that  company. 

If  the  Citizens'  Street  Railway  Company  was  not  bound 
by  the  ordinance  of  1884  it  imposed  no  duty  upon  it,  and  to 
permit  the  appellant  to  allege  and  prove  by  parol  that  the 
appellee  assumed  the  burdens  imposed  by  that  ordinance 
would  be  to  permit  it  to  prove  that  the  appellee  agreed  to 
do  something  in  addition  to  what  is  expressed  in  the  con- 
tract as  an  additional  consideration  for  the  ordinance  of 
1888.     As  we  have  seen  this  can  not  be  permitted. 

Finally  it  is  contended  by  the  appellant  that  the  appellee 
is  estopped  from  denying  the  validity  of  the  assessment  for 
the  collection  of  which  this  suit  is  prosecuted,  by  reason  of 
standing  by  and  making  no  objection  to  the  improvement 
until  the  same  was  completed. 

It  has  often  been  held  by  this  court  that  where  the  owner  of 
property  liable  to  assessment  for  street  improvements  stands 
by  and  makes  no  objection  to  improvements  which  benefit 
his  property,  he  is  estopped  from  denying  the  authority 
by  which  such  improvements  were  made,  and  will  be  held  to 
pay  assessments  made  in  aid  of  the  improvement.  Oity  of 
Lafayette  v.  Fowler,  34  Ind.  140;  Hellenkamp  v.  City  of 
Lafayette,  30  Ind.  192  ;  Palmer  v.  Stuniph,  29  Ind.  329 ; 
Martindale  v.  Palmer,  52  Ind.  411. 

Where  a  railroad  company  is  liable  to  be  assessed  for  such 
improvements,  it  will  likewise  be  estopped  if  it  stand  by  and 
see  the  improvements  made  without  objection.  City  of  New 
Haven  v.  Fair  tiaven,  etc,  R.  R.  Co.,  38  Conn.  422. 

.We  have  no  doubt  that  such  is  the  law  in  all  cases  where 
the  owner  of  property  liable  to  be  assessed  stands  by  and 
without  objection  sees  improvements  made  which  benefit  his 
property. 

The  doctrine  announced  in  the  cases  cited,  as  stated  there- 
in, rests,  in  a  measure,  upon  statutory  provisions  to  theefiect 
that  no  inquiry  shall  be  made  into  questions  of  fact  arising 
prior  to  the  time  the  contract  is  entered  into  for  the  improve- 
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menty  it  beiug  held  that  the  property-owner,  after  allowing 
the  improvement  to  proceed  without  objection,  should  be 
held  to  have  waived  all  irregularities,  if  any  existed,  in  the 
manner  of  ordering  the  improvement  and  letting  the  con- 
tract. Independent  of  the  statutes  upon  the  subject,  it  is 
probably  true  that  a  property-owner  whose  property  is  sub- 
ject to  assessment  for  street  improvement,  who  sees  improve- 
ments made  which  benefit  his  property,  upon  the  faith  that 
his  property  shall  bear  a  part  of  the  expense,  and  does  not 
object  to  such  improvement,  would  be  estopped  upon  equit- 
able grounds  from  denying  his  liability. 

In  this  case,  however,  the  property  of  the  appellee,  as  we 
have  seen,  was  not  subject  to  assessment  for  street  improve- 
ments. 

The  city  had  the  right  to  make  the  improvement  described 
in  the  complaint,  and  the  appellee  had  no  right  to  object 
thereto. 

It  was  its  duty  to  adjust  its  track  in  such  a  manner  as  to 
conform  to  the  street  in  its  improved  condition.  It  does  not 
appear  that  the  appellee  omitted  to  do  anything  which  it  had 
the  right,  or  which  was  its  duty  to  do,  or  that  it  did  anything 
which  it  was  not  in  duty  bound  to  perform.  Such  a  case  we 
do  not  think  falls  within  the  authorities  above  cited. 

In  our  opinion  the  appellee  is  not  estopped  from  denying 
its  liability  for  the  assessment  sought  to  be  recovered  in  this 
case. 

Impressed  with  the  importance  of  the  questions  involved 
in  this  case,  we  have  given  them  each  a  careful  and  laborious 
consideration,  and  feel  warranted  in  saying  that  there  is  no 
error  in  the  record  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed. 

Elliott,  J.,  took  no  part  in  the  consideration  of  this  case. 

Filed  Jan.  10,  1891. 
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On  Petition  for  a  Rehearing. 

Coffey,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case,  supported  by  an  able  brief,  iu  which  it  is  con- 
tended that  the  opinion  heretofore  handed  down  is  in  con- 
flict with  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Sioux  City  Street  iJ.  W,  Convpany  v. 
Sioux  Cityy  138  U.  S.  98,  decided  sixteen  days  after  the 
opinion  in  this  case  was  rendered.  We  have  given  the  case 
referred  to  a  careful  consideration,  and  have  reached  the 
conclusion  that  it  in  nowise  conflicts  with  the  opinion  here- 
tofore rendered  by  this  court  in  the  case  at  bar. 

It  appears  from  the  case  cited  that  the  code  of  the  State 
of  Iowa  contains  the  following  provision  : 

"  Sec.  1090.  The  articles  of  incorporation,  by-laws,  rules 
and  regulations  of  corporations  hereafter  organized  under 
the  provisions  of  this  title,  or  whose  organizations  may  be 
adopted  or  amended  hereunder,  shall,  at  all  times,  be  subject 
to  legislative  control,  and  may  be,  at  any  time,  altered, 
abridged  or  set  aside  by  law,  and  every  franchise  obtained, 
used  or  .enjoyed  by  such  corporation  may  be  regulated,  with- 
held, or  be  subject  to  conditions  imposed  upon  the  enjoyment 
thereof,  whenever  the  general  assembly  shall  deem  necessary 
for  the  public  good." 

The  Sioux  City  Railway  Company  obtained  a  charter  from 
Sioux  City  to  construct  a  street  railway,  binding  itself  to 
pave  the  streets  used  for  that  purpose,  between  the  rails. 
Subsequently  the  General  Assembly  of  that  State  passed  an 
act  requiring  street  railway  companies  to  pave  not  only  be- 
tween the  rails,  but  also  one  foot  outside  the  rails.  The 
question  for  decision  in  the  case  involved  the  power  of 
the  State  of  Iowa  to  impose  this  new  burden  on  the  street 
railway  company,  the  contention  of  the  company  being  that 
its  charter  constituted  a  contract  between  it  and  the  city 
which  could  not  be  impaired  by  a  legislative  enactment  with- 
out  its  consent.     Upon  the  subject  of  this  contention  the 
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court  said :  "  Under  section  1090  of  the  Iowa  code,  the 
legislature  had  the  power  not  only  to  repeal  and  amend  the 
articles  of  incorporation  of  the  company,  but  to  impose  any 
conditions  upon  the  enjoyment  of  its  franchise  which  the 
general  assembly  might  deem  necessary  for  the  public  good. 
The  reservation  of  this  power  was  a  condition  of  the  grant. 
The  city  councilcould  make  no  arrangement  with  the  com- 
pany which  would  not  be  subject,  under  that  section,  to  the 
superior  power  of  the  general  assembly.     *     * 

"  No  question  can  arise  as  to  the  impairment  of  the  obliga- 
tion of  a  contract,  when  the  company  accepted  all  of  its  cor- 
porate powers  subject  to  the  reserved  power  of  the  State  to 
modify  its  charter  and  to  impose  additional  burdens  upon 
the  enjoyment  of  its  franchise." 

It  will  thus  be  seen  that  the  question  involved  in  the  case 
cited  was  quite  different  from  the  questions  involved  in  this 
case.  In  that  case  the  whole  question  turned  upon  the 
power  of  the  State  of  Iowa  under  the  powers  reserved  by 
the  section  of  its  code  set  out  above,  while  there  is  no  ques- 
tion of  reserved  powers  involved  in  the  case  now  before  us. 

That  the  States,  or  municipalities,  to  which  the  powers  of 
the  State  in  that  respect  have  been  delegated,  may  contract 
away  the  right  to  tax,  in  a  given  case,  seems  to  be  settled  by 
the  decisions  of  the  Supreme  Court  of  the  United  States. 
Neio  Orleans  Gas  Co,  v.  Louisiana  Light  Co.,  115  U.  S. 
650,  and  authorities  cited. 

Pursuant  to  the  request  contained  in  the  petition  for  a  re- 
hearing, we  have  again  gone  over  the  questions  involved  in 
this  case,  and  feel  that  there  is  no  error  in  the  opinion  here- 
tofore handed  down. 

Petition  for  a  rehearing  overruled. 

Filed  June  19, 1891. 
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No.  14,219. 

The  Tebbe  Haute  and  Indianapolis  Railroad  Com- 
pany V.  Bbunker. 

Verdict. — SpeeiaL — Condimons  of  Law, —  When  Verdid  not  VUiaied. — A 
special  verdict  is  not  vitiated  by  reason  of  stating  conclasions  of  law,  if^ 
after  eliminating  all  such  conclusions,  the  necessary  facts  are  fully  set 
forth. 

Kailboad. — Personal  Injuries, — Segligenee, — Orosidng, — Failure  to  Give  Sig- 
nal,— A  railroad  company  will  not  be  exonerated  from  liability  in  an 
action  for  personal  injuries  alleged  to  have  been  sustained  by  a  traveller 
on  the  highway  when  its  servants  in  charge  of  a  train  failed  to  give  the 
proper  signals  for  a  crossing  which  the  train  was  approaching,  but  did 
give  a  signal  for  a  second  crossing  before  reaching  the  first  crossing, 
which  signal  was  given  at  a  point  much  nearer  to  the  latter  crossing 
than  the  signal  required  for  that  crossing,  and  the  traveller  who  was 
upon  the  highway  stopped  and  looked  and  listened  and  approached 
slowly,  and  continued  to  look  and  listen,  seeing  or  hearing  nothing, 
until  his  horses  were  in  such  close  proximity  to  the  train  that  they 
became  frightened  at  the  train,  or  at  the  sounding  of  the  whistle  for 
the  second  crossing,  and  he  was  injured  in  consequence  thereof.  As 
between  the  railroad  company  and  the  approaching  traveller  it  induced 
him  to  approach  to  within  an  unsafe  proximity  to  the  crossing  by  the 
failure  to  give  the  lawful  signals,  and  the  train  was  not  lawfully  there 
as  against  the  traveller  without  having  first  given  the  signal  required 
by  law  before  coming  upon  the  crossing. 

Same. — Special  Verdict —  When  not  Defective, — A  special  verdict  in  such  a 
case  is  not  defective  which  fails  to  find  that  the  horses  were  docile^  and 
that  the  traveller  could  have  heard  the  signals  if  sounded,  and  would 
have  stopped  and  could  have  controlled  his  horses  at  that  distance. 

Instbuction  to  Jury. — Action  for  Flsrsonal  Injuries. — Instruction  as  to  Peril 
of  Life. — Propriety  of, — An  instruction  in  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  the  plaintifif,  is  not  er- 
roneous which  states,  among  other  things,  that  the  jury  should  "  take 
into  account  the  peril,  if  any  there  was,  to  plaintiff's  life,"  and  which 
concludes  with  the  statement  that  only  such  damages  shall  be  assessed 
'^  as  will  reasonably  and  justly  compensate  the  plaintiff  for  his  injuries.'' 
It  was  proper  for  the  jury  to  consider  the  hazard  and  jeopardy  in  which 
the  plaintiff  was  placed ;  in  other  words,  the  peril  to  his  life,  and  al- 
low such  damages  as  resulted  therefrom  in  determining  the  damages 
which  he  sustained,  and  his  suffering  in  body  and  mind  by  reason  of 
the  injury. 

Practice. — Action  for  Personal  Injuries. — Medical  EramiwUion  of  Party. — 
Motion  f 01'. —  When  Properly  CherruUd. — It  was  not  error  in  an  action  for 
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personal  injuries  for  the  court  upon  the  second  trial  of  the  cause  to  re- 
fuse to  require  the  plaintiff  to  submit  to  an  examination  by  medical 
experts,  the  motion  to  that  effect  not  haying  been  made  by  the  defend- 
ant until  after  the  plaintiff  had  put  in  his  evidence  and  rested  his  case, 
and  the  motion  not  being  supported  by  any  affidavit  showing  any  neces- 
sity for  it,  or  any  belief  as  to  what  such  examination  would  develop. 

From  the  Vigo  Circuit  Court. 

JB.  Harrison,  W.  H.  H.  Miller,  J.  B.  Elam,  F.  Winter  and 
J.  G.  WilliamSy  for  appellant. 

G.  F,  McNvU,  —  Davis  and  —  Davis,  for  appellee. 

Olds^  C.  J. — This  was  an  action  by  the  appellee  against 
appellant  for  damages  for  injuries  received  to  his  person,  and 
properly  alleged  to  have  been  caused  by  the  negligence  of 
the  appellant. 

The  plaintiff^  on  the  8th  day  of  May,  1885^  about  six 
o'clock  in  the  evening,  was  driving  a  two-horse  team  and 
wagon,  travelling  east  on  the  national  road  in  the  county  of 
Putnam,  about  one  mile  and  a  half  west  of  Reelsville.  At 
that  point  the  National  road  crosses  the  appellant's  railroad. 
Appellee's  horses  became  frightened  when  the  train  was  ap- 
proaching and  passing  the  crossing,  and  appellee  was  injured. 

Issues  were  joined  on  the  complaint;  there  was  a  trial 
had,  and  a  special  verdict  returned  by  the  jury,  and  judgment 
on  the  verdict  for  the  appellee. 

The  errors  assigned  are  : 

First  The  court  erred  in  overruling  appellant's  motion 
for  judgment  in  its  favor  on  the  verdict. 

Second,  The  court  erred  in  sustaining  appellee's  motion 
for  and  in  rendering  judgment  in  favor  of  appellee  on  the 
verdict. 

Third.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

The  jury  by  their  special  verdict  found  the  following  facts 
which  are  material  to  be  considered  in  passing  upon  the 
questions  presented : 

That  on  the  8th  day  of  May,  1885,  the  defendant  was  op- 
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eratiog  the  railroad^  and  the  plaintiff,  at  about  six  o'clock 
p.  M.  on  said  day,  was  travelling  eastward  along  the  National 
road,  a  public  highway ;  that  he  was  driving  two  horses  at- 
tached to  a  two-horse  vehicle  loaded  with  medicine*;  that 
he  was  upon  a  seat  in  the  front  part  of  said  vehicle: 
that  said  highway  at  a  point  about  one  and  one-half  miles 
west  of  Reels ville,  in  Putnam  county,  crosses  the  Terre 
Haute  and  Indianapolis  railroad  ;  that  plaintiff  approached 
said  crossing  driving  at  ordinary  speed  in  a  walk ;  that 
when  he  came  within  about  100  yards  of  said  crossing 
he  stopped  his  team  and  both  looked  and  listened  for  ap- 
proaching trains,  but  saw  none,  and  no  train  was  then  at  a 
point  visible  from  said  point  of  observation,  nor  did  plaintiff 
hear  any  sound  or  signal  of  an  approaching  train  ;  that  there- 
upon he  drove  his  team  walking  toward  the  crossing ;  that 
the  grade  of  said  railroad  at  said  crossing  is  and  was  about 
ten  feet  above  the  common  level  of  the  ground  on  which  the 
road  lay  until  within  a  little  over  100  feet  of  the  crossing, 
where  it  began  gradually  to  rise  upon  a  grade,  which  at  the 
crossing  is  of  the  same  height  as  the  railroad ;  that  when 
plaintiff  had  reached  and  entered  upon  the  grade,  and  not 
till  then,  he  saw  a  passenger  train  approaching  from  the  east 
at  a  rapid  rate  of  speed,  to  wit,  at  the  rate  of  from  40  to  50 
miles  per  hour ;  that  immediately  upon  seeing  the  train, 
which  was  not  more  than  from  four  to  six  hundred  feet  from 
the  crossing,  plaintiff  leaped  to  the  ground  and  ran  to  his 
horses'  heads  to  hold  them ;  that  at  about  the  time  he  dis- 
covered the  approaching  train,  and  as  he  was  going  to  his 
horses'  heads,  and  when  the  train  was  about  three  hundred 
and  fifty  or  four  hundred  feet  from  said  crossing,  the  whistle 
to  the  engine  attached  to  the  approaching  train  began  to 
sound,  and  continued  to  so  sound  until  at  or  about  the  cross- 
ing; that  the  horses  attached  to  the  plaintiff's  wagon  be- 
came so  greatly  frightened  by  the  train  that  in  attempting  to 
break  away  from  plaintiff  they  turned  southward,  dashed 
down  a  precipitous  bank  caused  by  the  construction  of  said 
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grade^aud  at  a  point  about  three  feet  in  height^  knocked  the 
plaintiff  dowu^  trampling  upon  him  and  drawing  the  wagon^ 
which  with  its  load  weighed  about  thirteen  hundred  pounds, 
upon  and  across  the  arms  and  body  of  plaintiff,  severely  in- 
juring him,  without  any  fault  on  his  part,  and  while  he  was 
in  the  exercise  of  reasonable  prudence  and  diligence  to  pre- 
vent injury  to  his  person  and  property ;  that  as  the  train  ap- 
proached said  crossing,  and  when  not  more  than  one  hundred 
nor  less  than  eighty  rods  from  said  crossing,  the  whistle  of 
the  engine  was  not  sounded  three  times  distinctly,  nor  was 
it  between,  at  or  within  said  points  sounded  at  all,  nor  was 
the  bell  attached  to  said  engine,  if  any  was  attached,  rung 
as  the  train  approached  said  crossing ;  that  the  defendant's 
agents  and  servants  in  charge  of  said  train  negligently  failed 
to  either  sound  the  whistle  or  ring  the  bell  of  said  engine  so 
attached  to  said  train ;  that  said  negligent  failure  to  sound 
said  whistle  and  ring  said  bell  was  the  cause  of  the  injury  to 
plaintiff  without  his  fault;  that  plaintiff  was  at  the  time  of 
the  injury  about  53  years  of  age ;  that  plaintiff  did  not  hear 
the  sound  of  the  whistle  nor  the  noise  of  the  approaching 
train,  though  looking  and  listening  for  the  same,  until  it  had 
reached  a  point  from  four  to  five  hundred  feet  from  the 
crossing  which  he  was  approaching;  that  plaintiff  had  no 
knowledge  of  the  time  of  the  passage  of  the  trains  at  that 
time  at  that  point ;  that  after  leaving  said  point  where  the 
plaintiff  stopped  to  look  and  listen  there  is  no  point  on  said 
railroad  at  which  a  train  approaching  from  the  east  is  visible 
to  one  approaching  the  crossing  along  the  highway  until  such 
train  passes  a  cluster  or  clump  of  timber  near  defendant's 
railroad,  about  six  hundred  feet  east  of  said  crossing ;  that 
prior  to  the  injuries  received  as  aforesaid,  the  plaintiff  was  a 
man  of  good  health,  and  able  to  pursue  his  business,  which 
was  that  of  travelling  with  a  wagon  and  team  and  selling  and 
delivering  medicines  of  which  he  was  the  proprietor,  and  at 
which  pursuit  he  was  able  to  earn  a  livelihood  for  himself 
Vol.  128.— 35 
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and  family ;  that  by  reason  of  his  beiug  kuocked  dowu  and 
trampled  upon^  and  run  over  by  said  wagou^his  life  ^as  im- 
periled and  his  body  and  his  limbs  were  severely  and  pain- 
fully injured  and  bruised,  and  he  was  severely  injured  in 
his  lungs,  which  injury  is  permanent,  and  has  caused,  and  is 
liable  to  cause,  plaintiff  great  suffering  at  times,  and  on  tak- 
ing slight  cold  or  making  slight  exertion,  prostrating  him 
and  causing  very  great  pain  and  suffering  and  peril  to  his 
life;  that  by  reason  of  said  injuries  he  has  been  compelled 
to  abandon  and  give  up  his  business  of  travelling,  to  sell  and 
deliver  his  medicine,  whereby  he  has  suffered  and  must  suf- 
fer serious  pecuniary  loss ;  that  defendant  is  a  railroad  cor- 
poration, owning  and  operating  a  railroad  extending  from 
Indianapolis,  in  the  State  of  Indiana,  through  Reelsville, 
Putnam  county,  Indiana,  to  the  city  of  Terre  Haute,  in  said 
State,  and  said  railroad  between  Reelsville  and  a  point  two 
miles  west  thereof  crosses  a  highway  known  as  the  National 
road  four  times,  and  also  crosses  within  said  distance  an- 
other highway  running  from  north  to  south  on  a  section  line, 
the  fourth  crossing  of  the  National  road  beiug  about  sixty- 
one  rods  east  of  said  section  line  highway,  and  about  one 
hundred  and  sixty  rods  west  of  the  third  crossing  of  said 
National  road  ;  that  plaintiff  was  approaching  the  fouiiih 
crossing,  and  when  about  300  feet  west  of  said  crossing  he 
stopped,  and  while  sitting  in  his  wagon  looked  and  listened, 
his  eyes  being  six  feet  nine  inches  above  the  ground,  and  he 
could  have  seen  a  train  approaching  from  the  east  at  a  point 
on  defendant's  railroad  1490  feet  east  of  the  fourth  crossing 
of  said  National  road  ;  no  train  was  in  sight,  and  he  drove 
on  to  a  point  about  100  feet  west  of  said  fourth  crossing,  and 
at  this  last  named  point  a  west  bound  train  on  defendant's 
railroad  came  in  view  running  from  35  to  50  miles  per  hour. 
It  is  then  again  stated  in  the  verdict  that  the  plaintiff  got 
down  and  went  to  his  horses'  heads ;  that  the  whistle  was 
sounded  at  the  point,  as  before  stated,  and  the  horses  became 
frightened  and  became  unmanageable,  and  the  wagon  ran 
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over  him,  and  that  the  whistle  was  Dot  souuded  at  more  than 
one  hundred  nor  less  than  eighty  rods  of  the  fourth  crossing, 
but  was  sounded  within  that  distance  before  reaching  the 
third  crossing ;  then  follows  another  statement  as  to  plain- 
tiff's injury,  his  health  and  business,  both  before  and  after 
his  injury,  giving  it  more  in  detail  than  in  the  former  part 
of  the  verdict;  and  that  the  plaintiff ^s  time  before  the  in- 
jury was  worth  ten  dollars  per  day,  and  concluding  with  the 
finding  that  if  upon  the  facts  the  law  is  with  the  plaintiff 
the  jury  find  for  the  plaintiff  and  assess  his  damages  at 
$4,400,  and  if  the  law  be  with  the  defendant  the  jury  find 
for  the  defendant. 

It  is  insisted  that  the  verdict  is  insufficient  to  entitle  the 
appellee  to  a  judgment,  for  the  reason,  as  stated  by  counsel^ 
that  it  is  a  special  verdict,  and,  being  such,  its  function  is  to 
find  facts  and  facts  only,  and  that  it  is  not  good  unless  it 
finds  all  such  facts  as  are  necessary  to  enable  the  court  to 
say,  as  an  inference  or  conclusion,  that  the  defendant  was 
guilty  of  negligence  causing  the  injury,  and  that  the  plain- 
tiff was  not  guilty  of  negligence  contributory  thereto. 

It  is  insisted  that  certain  parts  of  the  verdict,  viz. :  "  That 
thereupon  exercising  reasonable  prudence  and  caution,  he 
drove  his  team,'  walking,  toward  the  crossing;"  again,  re- 
ferring to  the  plaintiff  jumping  from  his  wagon  and  going 
to  his  horses'  heads,  it  is  stated  :  '*  Which  act  we  find  to  be 
a  reasonable  and  prudent  one  under  the  circumstances;" 
again,  after  stating  the  manner  of  the  injury,  it  is  stated 
that  he  was  "  without  any  fault  on  his  part  and  while  he  was 
in  the  exercise  of  reasonable  prudence  and  diligence  to  pre- 
vent injury  to  his  person  and  property,"  and  again  it  is 
stated  :  "  And  we  find  that  the  defendant's  agents  and  serv- 
ants in  charge  of  said  train  negligently  failed  to  either  sound 
the  whistle  or  ring  the  bell  of  said  engine  so  attached  to  said 
train;  that  said  negligent  failure  to  sound  said  whistle  and 
ring  said  bell  was  the  cause  of  the  injury  to  the  plaintiff 
without  his  fault,"  are  mere  conclusions  and  not  findings  of 
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facts,  and  must  be  disregarded^  or  in  other  words  the  ver- 
dict must  be  considered  as  if  such  statements  were  struck 
out  of  it. 

We  can  not  agree  with  the  contention  of  counsel  that  all 
these  statements  in  the  verdict  are  mere  conclusions.  If^  in 
the  first,  the  words  "exercising  reasonable  prudence  and 
caution ''  mav  be  said  to  be  a  statement  of  a  conclusion 
which  has  no  place  in  the  verdict,  the  words  "  he  drove  his 
team,  walking,  toward  the  crossing,"  are  clearly  the  state- 
ment and  finding  of  a  fact,  and  must  remain  in  and  consti- 
tute a  part  of  the  verdict,  and  be  considered  with  the  other 
facts  found.  The  words  "  without  any  fault  on  his  part,'^ 
we  think,  may  be  properly  stated  in  the  verdict.  It  is  nec- 
essary to  allege  in  the  complaint  that  the  plaintiff  is  without 
fault;  and  no  harm  can  result  from  the  jury  stating  in  their 
special  verdict  that  the  injury  occurred  without  plaintiff's 
fault,  and  if  it  be  a  mere  conclusion  drawn  from  the  facts  it 
can  make  no  difference  in  this  case,  since  the  facts 'upon 
which  such  conclusion  is  based  are  also  stated,  and  from  which 
the  court  was  authorize^  to  draw  tlie  same  conclusion,  viz.^ 
that  the  plaintiff  was  without  fault,  and  we  think  the  facts 
found  fully  justified  the  court  in  drawing  such  conclusion, 
and  rendering  judgment  for  appellee. 

As  regards  the  statement  that  the  agents  and  servants  in 
charge  of  said  train  negligently  failed  to  either  sound  the 
whistle  or  ring  the  bell  of  the  engine  so  attached  to  said 
train,  all  that  can  possibly  be  said  to  be  improperly  included 
in  the  verdict  is  the  word  "  negligently,"  and  if  this  be 
struck  out  it  leaves  the  verdict  stating  the  fact  that  they  did 
not  sound  the  whistle,  from  which  the  court  might  and 
would  draw  the  conclusion  that  it  was  negligence  if  omitted 
to  be  sounded,  when  the  law  required  it  to  be  done. 

This  we  deem  to  be  all  that  it  is  necessary  to  say  in  regard 
to  the  conclusions,  or  what  may  be  claimed  to  be  conclu- 
sions, stated  in  the  verdict,  for,  after  eliminating  from  the 
verdict  all  that  could  possibly  be  regarded  as  conclusions. 
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and  having  no  place  in  the  verdict^  the  verdict  then  states 
the  facts  fully. 

It  finds  the  appellee  was  travelling  upon  the  highway. 
When  approaching  the  crossing,  at  a  proper  distance,  and  at 
the  only  point  he  could  see  the  approaching  train  until  he 
came  in  close  proximity  to  the  crossing,  he  then  looked  and 
listened  ;  that  when  he  approached  this  point  his  team  was 
walking.  He  then  proceeded  with  his  team,  walking,  and 
continued  to  look  and  listen,  without  any  warning,  with- 
out any  of  the  signals  required  by  law  having  been  given  by 
the  appellant^s  agents  upon  approaching  that  particular  cross- 
ing. When  the  appellee  was  in  close  proximity  to  the  crossing, 
the  train  came  at  a  rapid  rate  of  speed,  frightening  his  horses ; 
he  at  once  leaped  from  his  wagon  to  take  his  horses  by  the 
head  and  control  them,  but  they  were  so  frightened  that  he 
was  unable  to  control  them,  and  was  injured.  And  it  is 
further  found  that  the  appellee  was  guilty  of  no  negligence 
on  his  part. 

The  inference  and  conclusion  may  clearly  and  rightfully 
be  drawn  from  the  facts  found  that  the  appellee  having 
stopped,  and  looked,  and  listened,  and  not  hearing  or 
seeing  any  approaching  train,  and  no  signal  being  given  for 
that  crossing,  the  appellee  was  induced,  and  had  the  lawful 
right  to  proceed  in  a  walk  toward  the  crossing,  and  that  it 
was  by  reason  of  the  failure  of  the  appellant's  agents  to  give 
the  proper  signals  that  appellee  approached  within  such  close 
proximity  to  the  crossing,  and  that  it  was  by  reason  of  being 
in  such  close  proximity  to  the  train  that  the  appellee's  horses 
became  so  frightened  and  unmanageable,  which  resulted  in 
the  injury  to  the  appellee. 

It  is  suggested  by  counsel  that  it  is  stated  that  the  horses 
became  frightened  at  the  sounding  of  the  whistle,  and  that 
the  whistle  was  rightfully  sounded  at  that  point  for  the  next 
crossing,  and  therefore  appellant's  agents  were  guilty  of  no 
negligence  in  sounding  the  whistle  which  caused  the  fright 
to  the  horses,  but  it  is  also  stated  in  the  verdict  that  they  be- 
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came  frightened  at  the  moving  train^  and  it  appears  that  ap- 
pellee was  going  up  the  grade  at  the  time  the  train  ap- 
proached, and  that  no  signal  was  given  for  the  approach  to 
the  crossing  of  the  highway  that  appellee  was  travelling 
upon. 

The  object  of  giving  signals  is  to  warn  persons  travelling 
upon  the  highway  about  to  be  crossed  by  the  approaching 
train,  and  of  the  danger  not  only  in  attempting  to  cross  the 
railroad  track  at  the  same  time  the  train  is  running  upon  it 
at  the  same  point,  but  of  the  danger  of  being  in  close  prox- 
imity to  the  train  with  horses  and  vehicles,  and  to  give  trav- 
ellers an  opportunity  not  only  of  avoiding  a  collision,  but 
clanger  arising  from  being  in  close  proximity  to  it,  and  it  is 
proper  to  presume  that  when  such  signals  are  given  travel- 
lers will  take  heed  and  keep  at  a  safe  distance,  and  if  they 
are  travelling  with  horses  liable  to  become  frightened  by 
being  in  close  proximity  to  the  train,  they  will  stop  advanc- 
ing toward  the  crossing  at  once  upon  hearing  the  signal,  and 
they  have  the  right  to  rely  upon  the  signals  being  given,  and 
it  will  not  exonerate  a  railroad  company  from  liability  when 
it  has  failed  to  give  the  signal  for  the  approaching  crossing, 
and  a  traveller  who  is  upon  the  highway,  stopping  and  look- 
ing and  listening,  and  approaching  slowly,  and  continuing 
to  look  and  listen,  and  having  now  come  in  such  close  prox- 
imity that  his  horses  became  frightened  at  the  train  lawfully 
running  upon  the  track,  or  the  lawful  sounding  of  the  whistle 
at  that  point,  to  say  the  horses  became  frightened  at  the 
cars  when  lawfully  running  upon  the  track,  or  the  sound  of 
the  whistle  when  lawfully  sounded.  As  between  the  said  rail- 
road company  and  the  approaching  traveller,  it  induced  him 
to  approach  to  within  an  unsafe  proximity  of  the  crossing 
by  the  failure  to  give  the  lawful  signals,  and  the  train  is  not 
lawfully  there  as  against  the  traveller  without  having  first 
(ifivon  the  signal  required  by  law  before  comins;  ujx)n  the 
crossing.  Indianapolis,  etc.,  R,  R,  Co.  v.  McLin,  82  Ind. 
4:i5;     Continental,  etc.,   R,  R.  Co.  v.  Stead,  95  U.  S.    161  ; 
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Ohioago,  etc.,  R.  R.  Co.  v.  Bogga,  101  Ind.  522 ;  Louisville, 
etc.,  R.  R.  Co.  V.  Schmidt,  81  Ind.  264. 

It  is  suggested  that  to  entitle  the  appellee  to  a  judgment 
on  the  verdict,  there  should  have  been  a  finding  as  to  the 
amount  of  noise  made  by  the  wagon,  that  the  horses  were 
docile,  and  that  the  appellee  could  have  heard  the  signals  if 
sounded^and  would  have  stopped,  and  could  have  controlled 
his  horses  at  that  distance.  We  do  not  think  so.  These  are 
matters  which,  if  there  is  any  presumption  about  them,  the 
presumption  would  be  in  favor  of  the  appellee.  As  we  have 
said,  signals  are  given  to  warn  people.  Why  require  a  signal, 
if  not  upon  the  theory  that  it  will  be  heard,  and  persons  will 
take  heed  and  avoid  danger  ? 

The  presumption,  if  any  exists,  is  that  parties  will  avoid 
danger  when  warned,  and  not  that  they  will  knowingly,  vol- 
untarily and  unnecessarily  rush  into  danger.  The  appellants 
would  have  avoided  all  liability  by  having  given  the  lawful 
signals. 

Objection  is  made  to  the  fourth  instruction  relating  to 
negligence,  but  we  do  not  think  any  question  is  presented  by 
the  instruction  and  objection  to  it  difi*erent  from  that  con- 
sidered in  passing  upon  the  verdict,  and  as  the  jury  returned 
a  special  verdict  by  which  they  were  required  to  find  the 
facts  no  harm. could  have  resulted  from  it. 

It  is  contended  that  the  fifth  instruction,  given  by  the 
«ourt,  is  erroneous.  It  relates  to  the  measure  of  damages 
and  is  as  follows : 

"  In  this  case,  if  the  jury  find  that  the  plaintiff  was  in- 
jured by  the  wrongful  negligent  act  of  the  defendants,  the 
railroad ^s  agents  and  servants,  and  while  plaintiff  himself 
was  acting  with  reasonable  prudence,  then  in  assessing  his 
damages,  the  jury  should  take  into  account  the  peril,  if  any 
there  was,  to  plaintiff's  life ;  the  suffering  of  body  and  mind, 
if  any  there  was ;  the  fact,  if  it  is  a  fact,  as  shown  by  the 
evidence,  that  the  injury  he  suffered  was  and  is  permanent ; 
the  extent  of  it;  how  far,  if  at  all,  the  injury  renders  him 
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less  capable  and  fit  to  pursue  his  calling  and  business ;  any' 
loss  of  time  shown ;  its  value,  if  shown ;  any  expense  in- 
curred; and  so  considering  said  elements,  the  jury  should 
assess  such  damages  within  the  demand  of  the  complaint 
as  will  reasonably  and  justly  compensate  plaintiff  for  hm 
injuries/' 

The  principal  objection  urged  to  this  instruction  is  to  that 
portion  of  the  instruction  which  states  that  the  jury  should 
'*  take  into  account  the  peril,  if  any  there  was,  to  plaintiff's 
life."  It  is  urged  that  by  this  instruction  the  jury  are  told 
that  they  are  to  first  consider  and  allow  plaintiff  for  the 
peril  to  his  life,  and  then  in  addition  thereto  to  allow  him 
for  his  suffering  in  body  and  mind ;  that  peril  is  not  an  ele- 
ment of  damages;  that  a  party  may  be  in  peril  and  be  en- 
tirely unconscious  of  it  and  not  suffer  therefrom. 

We  do  not  think  this  instruction  objectionable  on  the 
grounds  urged.  Peril  means  exposure  to  injury,  loss  or  de- 
struction, imminent  or  impending  danger,  risk,  hazard  or 
jeopardy.  As  shown  by  the  facts  in  this  case,  the  appellee 
was  exposed  to  injury  by  a  frightened  team  of  horses,  was 
thrown  down,  trampled  upon  by  the  horses,  and  run  over  by 
the  team  and  wagon,  he  was  in  imminent  danger,  risk  and 
hazard,  his  life  was  jeopardized  by  the  frightening  of  his 
team.  It  was  clearly  proper  to  consider  the  hazard  and 
jeopardy  in  which  he  was  placed,  in  other  words,  the  peril 
to  bis  life,  and  allow  such  damages  as  resulted  therefrom  in 
determining  the  damages  which  he  sustained,  and  the  suffer- 
ing of  both  body  and  mind  which  he  sustained  by  reason  of 
the  injury.  It  certainly  seems  to  us  that  it  can  not  be  eon- 
tended  with  much  force  that  when,  under  such  circumstances,, 
one's  life  is  jeopardized  by  the  negligent  acts  of  another  and 
injuries  follow,  as  in  this  case,  they  are  not  liable  for  the 
damages  sustained  by  the  person  by  reason  of  being  put  in 
such  a  perilous  position. 

This  instruction  as  we  construe  it,  and  as  it  is  plainly 
expressed,  only  authorizes  the  assessment  of  such  damages 
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*^  as  will  reasonably  and  justly  compensate  plaintiff  for  his 
injuries/'  and  it  does  not  authorize  the  assessment  of  damages 
for  putting  appellee's  life  in  peril  unless  injury  resulted 
therefrom,  for  it  concludes  with  the  clear  and  concise  state- 
ment that  he  shall  only  be  compensated  for  his  injuries,  and 
we  think  the  only  reasonable  construction  to  be  placed  upon 
it  is  that  the  jury  can  only  allow  damages  for  the  peril,  if 
damages  resulted  therefrom,  and  does  not  authorize  a  double 
compensation  for  damages.  There  was  no  error  in  giving 
the  instruction. 

The  further  question  is  presented  as  to  the  ruling  of  the 
court  in  refusing  to  require  the  appellee  to  submit  to  an  ex- 
amination by  medical  experts. 

The  bill  of  exceptions  shows  that  "  after  the  plaintiff  had 
rested  his  case  in  chief,  defendant,  by  its  counsel,  in  open 
court  requested  the  plaintiff  to  submit  to  an  examination  by 
medical  experts,  so  that  his  true  condition  at  the  time  might 
be  determined.  But  this  request  was  by  the  plaintiff  refused, 
and  thereupon  defendant,  by  its  counsel,  moved  the  court  to 
require  plaintiff  to  submit  to  such  medical  examination,  for 
the  reason,  as  then  stated  to  the  court,  that  the  testimony  of 
the  medical  experts  introduced  by  the  plaintiff  exhibited  a 
great  and  substantial  difference  of  opinion  between  them  as 
to  the  true  condition  of  plaintiff  shortly  after  the  injury, 
shortly  before  the  former  trial  of  this  cause,  and  shortly  be- 
fore the  beginning  of  this  trial.  But  the  court  overruled 
this  motion  of  tlie  defendant,  and  refused  to  require  plaintiff 
to  submit  to  an  examination  of  his  condition  by  medical  ex- 
perts, and  to  this  ruling  of  the  court  the  defendant  at  the 
time  excepted." 

It  is  earnestly  contended  and  ably  argued  by  counsel  for 
the  appellant  that  this  ruling  is  error. 

It  appears  by  the  statement  in  the  bill  of  exceptions  that 
this  application  was  made  upon  the  second  trial  of  the  cause, 
after  the  appellee  had  put  in  his  evidence  and  rested  his  case, 
and  that  then  the  motion  was  not  supported  by  any  affidavit 
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showing  any  necessity  for  it,  or  any  belief  as  to  what  such 
examination  would  develop. 

It  was  a  mere  request  of  counsel  during  the  trial  of  the 
cause,  after  appellee  had  rested  without  showing  even  that 
it  was  believed  any  benefit  would  be  derived  from,  such  ex- 
amination. Were  it  an  open  question  we  would  feel  con- 
strained to  hold  that  there  was  no  such  error  committed  as 
authorized  a  reversal  of  the  judgment.  But  the  case  o{  Hess 
v.  Lotorey,  122  Ind.  225,  is  decisive  of  the  question  as  here 
presented.     See,  also,  Kern  v.  Bridxoell,  119  Ind.  226. 

We  are  cited  in  support  of  the  position  of  counsel  for  the 
appellant  upon  this  question  to  the  case  of  Alabama,  etc^  22. 
R.  Co.  V.  Hill,  90  Ala.  71,  where  it  was  held  to  be  error  to 
refuse  to  order  such  examination,  but  in  that  case  prior 
to  entering  upon  the  trial  a  motion  was  made  to  require  such 
examination,  and  again  during  the  trial  it  was  renewed  and 
supported  by  affidavits  showing  a  necessity  for  and  a  prob- 
able benefit  to  be  derived  from  such  examination,  but  here 
no  such  showing  is  made.  As  held  in  the  case  of  Alabama, 
etc,  i2.  iJ.  Co,  V.  Hill,  supra,  the  ordering  of  such  exami- 
nations are  to  some  extent  in  the  discretion  of  the  trial  court, 
and  probably  if  an  application  for  such  examination  of  a 
party  was  made  in  a  proper  case,  supported  by  such  a  show- 
ing as  it  would  be  an  abuse  of  discretion  to  overrule  it,  then 
it  might  be  a  sufficient  error  to  reverse  the  judgment. 

There  is  no  such  showing  in  this  case  that  we  can  say 
there  was  an  abuse  of  the  discretion  vested  in  the  trial  court. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  10,  1890;  petition  for  a  rehearing  ovei:ruled  June  19, 1891. 
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No.  16.106. 

Jamieson  v.  The  Indiana  Natural  Gas  and  Oil 

Company  et  al. 

CoNSTiTDTiONAii  Law. — PoLice  Power. — NeedftU  Regulations. — Legislature. — 
Where  a  subject  is  within  the  police  power  of  the  State,  the  question  as 
to  what  regulations  are  proper  and  needful  is  one  for  legislative  consid- 
eration and  decision. 

8ame. — Legidature. —  Usurpation  of  Power. — Prestumption. — Courts  will  not 
presume  that  the  Legislature  has  usurped  power  or  disregarded  the  or- 
ganic law.  A  party  who  asserts  that  the  Legislature  has  usurped  power 
or  has  violated  the  Constitution  must  affirmatively  and  clearly  estab- 
lish his  position. 

Natural  GAa — Qualities  of. — Judicial  Knotdedge. — The  courts  will  take 
judicial  notice  of  the  qualities  of  natural  gas,  and  that  it  is  in  a  high 
degree  inflammable  and  explosive. 

Same — Police  Regulation. — Natural  gas  is  so  dangerous  that  its  use  may  be 
made  the  subject  of  a  police  regulation. 

Same. — Transportation  Through  Pipes, — Pressure. — Act  of  March  4thf  189 1 ^ 
Regulating.^Validity  of.— The  act  of  March  4th,  1891  (Acts  1891,  p.  89), 
regulating  the  mode  of  procuring,  transporting  and  using  natural  gas, 
which  prohibits  the  use  of  more  than  the  natural  pressure  or  an  arti- 
ficial pressure  exceeding  three  hundred  pounds  to  the  square  inch,  is  a 
valid  exercise  of  the  police  power,  and  is  constitutional. 

Samb. — Regulation  of  Use  of  Property. —  Vested  Rights. — Said  act  is  but  a  reg- 
ulation of  the  use  of  property,  and  is  not  a  taking  of  property  without 
compensation,  nor  is  it  an  interference  with  vested  rights  or  in  violation 
of  the  provision  of  the  Federal  Constitution  that  no  person  shall  be  de- 
prived of  property  by  any  State  without  due  process  of  law. 

Same. — Can  not  ^  Made  Subject  of  Oeneral  Caiyimerce. — Natural  gas  can  not 
be  made  the  subject  of  general  commerce  between  the  States  because  of 
its  local  nature  and  intrinsic  qualities,  and  it  can  not,  so  far  as  local 
safety  is  concerned,  be  made  the  subject  of  uniform  Federal  legislation, 
but  is  a  legitimate  subject  for  reasonable  police  regulation. 

Same. — Interstate  Commerce. — Act  of  March  4ih,  1891,  not  a  Reguiaiion  of. — 
Case  Distinguished. — Natural  gas,  because  of  its  local  characteristics  and 
peculiarities,  and  its  inherent  dangerous  qualities,  is  a  proper  subject 
for  State  legislation,  and  the  act  regulating  the  pressure  to  be  employed 
in  its  transportation  through  pipes,  while  it  affects  a  commercial  com- 
modity, is  but  an  exercise  of  the  police  power — a  regulation  of  the 
mode  of  using  property — and  is  not  a  regulation  of  interstate  commerce 
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in  the  constitutional  sense  of  the  term.    SiaUy  ex  reLj  v.  Indiana^  etc,  Co., 
.120  Ind.  575,  distinguished. 
Olds,  J.,  dissents. 

From  the  Porter  Circuit  Court. 

ir.  J9.  Holt,  R.  iV.  Lamb  and  jB.  Hill,(or  appellant. 
W.  E.  Niblack,  A,  G,  Harris  and  L.  Cox,  for  ixitervenors. 
E.  C.  Belly  S,   R.  Morris,  J.  Morris,  J.  M.  Batrett,  F. 
Winter  aud  J,  B.  Elam,  for  appellees. 

Elliott,  J. — The  complaint  of  the  appellant  states  these 
material  facts :  The  Indiana  Natural  Gas  and  Oil  Company 
is  a  corporation  organized  under  the  laws  of  Indiana  for  the 
purpose  of  drilling  wells,  procuring  natural  gas  and  supply- 
ing it  to  consumers.  The  appellant  is  a  stockholder  in  that 
corporation.  The  Columbus  Construction  Company  is  also 
a  corporation  and  is  the  owner  of  natural  gas  wells  in  many 
counties  of  this  State.  In  June,  1890,  the  gas  company  en- 
tered into  a  contract  with  the  construction  company  wherein 
it  was  provided  that  the  latter  company  should  acquire  the 
right  of  way  through  Indiana  and  through  Illinois  to  the 
city  of  Chicago ;  that  if  should  construct  for  the  gas  com- 
pany, on  the  right  of  way  secured,  a  line  of  pipe  for  the 
transportation  of  natural  gas,  and  should  furnish  all  neces- 
sary machinery  and  appliances  required  to  obtain  and  con- 
vey natural  gas  to  consumers.  In  consideration  of  the  pur- 
chase of  the  right  of  way  and  the  furnishing  and  construction 
of  pipe  lines,  machinery  and  appliances,  the  gas  company 
agreed  to  issue  and  deliver  to  the  construction  company  cap- 
ital stock  to  the  value  of  one  million  five  hundred  thousand 
dollars,  and  also  to  issue  to  the  construction  company  four 
million  dollars  of  its  corporate  bonds,  and  to  secure  their 
payment  by  a  mortgage  upon  its  property  and  franchises* 
The  construction  company,  proceeding  under  the  contract^ 
acquired  a  right  of  way  as  agreed,  and  did  purchase  and  lay 
down  a  line  of  pipe  for  a  distance  of  twenty  miles,  and  dis- 
tributed pipe  along  the  right  of  way  for  a  distance  of  forty 
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miles.  That  company  has  purchased  and  has  in  readiness 
machinery  and  appliances  to  be  connected  with  the  line  of 
pipes,  and  it  is  able,  ready  and  willing  to  perform  its  part  of 
the  contract.  Natural  gas  can  only  be  transported  to  Chi- 
cago by  pumping  and  under  pressure.  It  will  be  impossi- 
ble to  transport  it  to  that  point  at  a  pressure  which  does  not 
exceed  three  hundred  and  twenty-five  pounds  to  the  square 
inch.  The  gas  company  will  have  no  other  assets  or  prop- 
erty than  *'  its  plant  and  system,  and  no  means  whatever  of 
paying  either  the  principal  or  interest  of  the  corporate 
bonds,*'  which  are  to  be  issued  to  the  construction  company, 
but  its  only  means  of  paying  such  bonds  or  of  redeeming  its 
capital  stock  will  be  such  as  are  derived  from  "  the  plant 
and  system  and  the  revenues,  tolls,  income  and  profits  to  be 
earned  thereby  in  the  transportation  and  sale  of  natural  gas 
in  the  city  of  Chicago,  and  the  sole  value  of  its  stock  will 
depend  upon  the  right  and  ability  of  said  company  to  en- 
gage in  and  carry  on,  by  means  of  its  natural  gas  plant  and 
system,  the  business  of  transporting  natural  gas  to  Chipago 
and  there  selling  the  same."  The  "  plant  and  system  can 
not  be  put  to  any  other  commercially  profitable  use  than 
that  of  transporting  natural  gas  to  Chicago,  and  can  only  be 
used  to  advantage  and  profit  by  the  use  as  aforesaid  of  the 
pumping  machines  and  other  artificial  devices.'' 

The  complaint  sets  forth  at  full  length  the  act  of  March 
4th,  1891,  and  in  addition  to  the  averments  of  the  facts  al- 
ready outlined  contains  these  allegations:  "The  Indiana 
Natural  Gas  and  Oil  Company,  by  reason  of  the  statute  afore- 
said, is  prohibited  from  transporting  said  gas  through  said 
pipe  line  at  more  than  the  natural  flow  and  pressure,  or 
at  a  pressure  in  excess  of  three  hundred  pounds  to  the  square 
inch,  or  from  using  any  artificial  device  to  increase  or  main- 
tain the  natural  flow  of  the  gas,  the  natural  gas  property, 
and  plant  constructed  to  be  furnished  and  delivered  to  the 
defendant  as  aforesaid,  will  be  of  no  value  for  the  purpose 
of  such  plant,  and  of  little  or  no  value  for  any  purpose  to 
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said  defendant^  and  the  stock  and  bonds  of  the  defendant 
will  be  wasted,  and  said  compaoy  deprived  of  all  the  means 
of  effecting  the  objects  and  purpose  of  its  incorporation,  and 
be  rendered  entirely  insolvent." 

Plaintiff  further  avers  and  charges,  that  the  statute  afore- 
said has  made  it  unlawful  for  said  defendant,  or  any  person 
in  said  State  of  Indiana,  to  transport  natural  gas  through 
said  pipe  line  at  a  pressure  exceeding  three  hundred  pounds 
per  square  inch,  or  the  natural  flow  and  pressure  of  such 
gas,  or  to  use  in  such  transportation  any  artificial  device  for 
the  purpose,  or  which  shall  have  the  effect  of  increasing,  or 
maintaining,  the  natural  flow  and  pressure  of  such  gas. 

Wherefore  plaintiff  avers  that  it  has  become  and  is  illegal 
for  either  of  said  defendant  companies  to  further  proceed 
with  the  execution  of  said  contract,  and  that  the  defendant 
the  Indiana  Natural  Gas  and  Oil  Company,  especially,  ought 
not  to  be  permitted  to  further  proceed  in  the  execution  of 
said  contract,  the  performance  of  which  will  result  as  afore- 
said in  a  waste  and  destruction  of  almost  its  entire  corporate 
assets,  and  make  it  entirely  impracticable  for  it  to  carry  out 
the  objects  and  purposes  of  its  incorporation,  and  will  also 
involve  it  in  liability  for  the  payment  of  heavy  penalties  for 
the  violation  of  said  statute. 

Plaintiff  avers  that  immediately  upon  the  taking  effect  of 
said  statute  he  demanded  of  the  board  of  directors  of  said 
the  Indiana  Natural  Gas  and  Oil  Company  that  they  and 
the  said  company  should  at  once  desist  from  any  other  pro- 
ceedings toward  executing  and  carrying  out  said  contract ; 
and  that  they  should  abandon  the  said  enterprise  of  trans- 
porting natural  gas  by  the  use  of  artificial  pressure,  or  pres- 
sure in  excess  of  three  hundred  pounds  to  the  square  inch, 
or  other  than  the  natural  flow  and  pressure  of  said  natural 
gas,  and  that  they  should  at  once  rescind  and  abandon  the 
said  contract,  but  that  said  board  of  directors  refused  to  do 
so,  and  declared  that  notwithstanding  said  statute,  and  re- 
gardless of  the  right  of  this  plaintiff,  they  would  proceed  to 
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perform  fully  said  contract  as  to  all  the  obligations  of  the 
said  the  Indiana  Natural  Gas  and  Oil  Company  thereunder, 
and  would  not  abandon  the  said  enterprise  of  transporting 
natural  gas  by  artificial  pressure  in  excess  of  the  natural 
flow  and  pressure,  and  in  excess  of  three  hundred  pounds  to 
the  square  inch  ;  and  that  upon  performance  by  said  Col- 
umbus Construction  Company  of  its  part  of  said  contract  the 
said  the  Indiana  Natural  Gas  and  Oil  Company  would  issue 
and  deliver  to  said  Columbus  Construction  Company  its 
stock  and  bonds  in  all  respects  according  to  the  terms  of 
said  contract. 

Plaintiff  further  avers  that  in  execution  of  said  contract 

companies  have  already,  and  since  the  taking  effect  of  said 

statute,  connected  their  said  pipe-line  with  certain  gas  wells 

in  the  county  of  Howard,  in  the  State  of  Indiana,  being 

wells  which  under  said  contract  are  to  be  acquired  and  used 

by  said  the  Indiana  Natural  Gas  and  Oil  Company,  and  by 

means  of  certain  artificial  devices  for  pumping,  known  as 

a  pump,  being  a  part  of  the  machinery  to  be  acquired  and 

used  by  said  the  Indiana  Natural  Gas  and  Oil  Company, 

did   unlawfully  transport  the  natural  gas  from  said  wells, 

through  the  said  line  of  pipe  in  said  county,  at  an  artificial 

pressure  in  excess  of  three  hundred  pounds  to  the  square 

inch,  and  in  excess  of  the  natural  pressure  and  flow  of  said 

gas,  to  wit,  at  a  pressure  of  four  hundred  and  twenty  pounds 

to  the  square  inch,  whereas  the  natural  pressure  of  such  gas 

was  but,  to  wit,  three  hundred  and  twenty-five  pounds  to  the 

square  inch,  and  ever  since  have  continued  to,  and  still  are 

so  engaged  in  violating  the  provisions  of  said  statute,  whereby 

the  said   the   Indiana   Natural  Gas  and  Oil  Company  has 

already  incurred  liability  for  the  penalty  prescribed  by  said 

statute,  and  will  be  subjected  to  further  liability  for  such 

penalties  unless  the  said  defendant  companies  be  enjoined  as 

hereinafter  prayed,  which  will  result  in  further  waste  of  the 

corporate  assets  and  irreparable  loss  to  this  plaintiff.     And 

plaintiff    further  avers   that  said    defendant   the   Indiana 
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Natural  Gas  and  Oil  Company,  unless  enjoined  from  so  do- 
ingy  will  issue  to  said  Columbus  Construction  Company  its 
bonds  and  stock  as  provided  by  said  contract. '* 

The  trial  court  carried  back  the  demurrer  addressed  to  an 
answer  filed  by  the  appellees  to  the  complaint,  and  gave 
judgment  because  of  the  insufficiency  of  that  pleading.  The 
ruling  of  the  trial  court  in  carrying  back  and  sustaining  the 
demurrer  to  the  appellant's  complaint  is  properly  challenged 
by  a  specification  in  the  assignment  of  errors. 

We  decide  the  case  upon  the  ruling  adjudging  the  com- 
plaint bad,  and  we  neither  give  nor  intimate  an  opinion  upon 
any  other  ruling,  nor  upon  any  other  questions  than  such  as 
that  ruling  legitimately  presents.  We  do  not  feel  at  liberty 
to  consider  any  other  questioi^s  than  those  designated,  and 
upon  none  others  do  we  give  judgment,  nor,  indeed,  can  we 
decide  any  other  questions  without  a  departure  from  settled 
principles  of  procedure. 

To  determine  what  questions  are  legitimately  presented  to 
us,  it  is  necessary  to  give  a  construction  to  the  complaint 
which  the  trial  court  condemned,  but  it  is  only  necessary  to 
state  in  a  very  general  way  what  we  adjudge  to  be  the  nature 
of  the  complaint.  We  adjudge  that  the  complaint  is  to  be 
construed  as  charging  that  the  contract  of  the  corporation, 
of  which  the  appellant  is  a  member,  with  the  Construction 
Company,  is  incapable  of  performance,  because  it  requires  a 
violation  of  the  act  of  March  4th,  1891,  in  this,  that  it  pro- 
vides for  and  requires  that  natural  gas  be  transported  in  pipes 
at  a  greater  pressure  than  the  natural  pressure,  or  at  an 
artificial  pressure  exceeding  three  hundred  pounds  to  the 
square  inch.  We  may  further  affirm  it  to  be  our  judgment 
upon  this  phase  of  the  case  that  there  is  here  n6  question  as 
to  the  right  of  a  stockholder  to  maintain  such  a  suit  as  this, 
for  no  such  question  is  presented  by  the  briefs  or  arguments, 
and  we  say,  still  further,  that  the  essential  and  controlling 
question  presented  bv  the  ruling  upon  the  complaint,  is 
whether  a  contract  which  can  not  possibly  be  performed  with- 
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out  a  direct  violation  of  a  statute  is  invalidated  by  the  en- 
actment. 

The  complaint  avers,  and  the  demurrer  admits,  that  the 
performance  of  the  contract  is  impossible  without  violating 
the  statutory  provision  that  no  greater  pressure  than  three 
hundred  pounds  to  the  square  inch  shall  be  put  upon  pipes 
used  for  the  transportation  of  natural  gas.  We  are  careful 
to  state  the  questions  upon  which  we  give  judgment,  and  to 
declare  the  construction  which  we  give  to  the  complaint  upon 
which  those  questions  arise,  so  that  there  may  be  no  miscon- 
ception of  our  decision. 

It  is  obvious  from  what  we  have  said  that  the  central 
question  here  presented  and  here  to  be  decided  is  this :  Is 
the  provision  of  the  act  of  March  4th,  1891,  prohibiting  the 
use  of  more  than  the  natural  pressure  or  an  artificial  press- 
ure exceeding  three  hundred  pounds  to  the  square  inch, 
invalid  because  it  violates  the  constitution  of  the  United 
States  or  of  the  State  of  Indiana?  The  validity  of  that 
provision,  and  of  that  provision  alone,  demands  our  judg- 
ment. If  the  Legislature  of  Indiana  has  no  power  to  re- 
quire that  the  pressure  put  upon  natural  gas  poured  into 
pipes  shall  not  exceed  three  hundred  pounds  where  pressure 
is  employed,  the  contract  between  the  two  corporations  is 
legal,  and  the  complaint  is  bad,  if  it  has  such  power,  the 
complaint  is  good. 

The  question,  as  the  record  presents  it,  is  one  of  power. 
With  questions  of  policy  or  expediency  the  courts  have  no 
concern.  License  Cases,  6  How.  504  ;  Hedderich  v.  State, 
101  Ind.  564.  If  a  subject  is  within  the  legislative  power, 
the  question  whether  that  power  is  wisely  or  unwisely  ex- 
ercised is  not  a  judicial  one.  If  the  power  exists,  then  the 
Legislature  must  determine  the  mode  of  its  exercise,  unless 
the  mode  is  prescribed  by  the  organic  law.  If,  to  descend 
from  a  wide  generalization  to  a  narrow  one,  a  subject  is  with- 
in  the  police  power  of  the  State,  the  question  as  to  what  reg- 
VoL.  128.— 36 
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ulatious  are  proper  aud  needful  i9  one  for  legislative  consid- 
eration and  decision.  It  is  a  cardinal  principle  of  law  that 
legislative  discretion  can  not  be  controlled  by  judicial  decis- 
ionSy  and  is  not  subject  to  judicial  surveillance.  Legal  Tender 
Gases,  12  Wall.  457  (561)  ;  StaU,  ex  rel,  v.  Haworth,  122  Ind. 
462  (467). 

It  must  be  true^  therefore,  that  if  the  Legislature  of  In* 
diaua  has  power  to  regulate  the  pressure  that  shall  be  put 
upon  natural  gas  taken  from  wells  in  this  State  and  con- 
ducted into  pipes  laid  in  the  soil  of  the  State,  it  has,  pre- 
sumptively, at  least,  power  to  determine  what  limit  the  pub- 
lic safety  requires  to  be  placed  upon  the  pressure  employed. 
The  question  as  it  comes  to  us  is  not  a  broad  one,  involving 
the  authority  of  the  Legislature  arbitrarily  to  enact  a  law 
destructive  of  property  or  commercial  rights  under  the  guise 
of  exercising  police  power,  for  here  there  is  regulation,  and 
not  destruction. 

If  artificial  pressure  is  resorted  to  it  must,  as  the  statute 
declares,  not  exceed  three  hundred  pounds  to  the  square  inch, 
and  there  is  nothing  in  the  complaint  justifying  the  inference 
that  this  is  an  unreasonable  regulation,  or  one  made  to  ac- 
complish an  unlawful  object.  There  are  no  facts  presented 
warranting  the  inference  that  such  a  pressure  is  not  reason- 
able or  is  not  demanded  for  the  public  safety. 

As  the  regulation  prescribed  by  the  statute  is  not  one 
which  appears  on  its  face  to  be  destructive  of  commercial  in- 
terests or  property  rights,  and  as  there  is  nothing  in  the 
complaint  indicating  a  purpose  to  oppress  or  destroy,  we  can 
not,  nor  can  any  court,  presume  that  there  was  any  other 
purpose  than  the  just  one  of  regulating  the  use  of  essentially 
dangerous  property  for  the  good  of  the  community.  As 
there  is  power  to  regulate  the  use  of  property,  the  measure 
of  regulation  must,  to  a  very  great  extent,  be  within  the 
discretion  of  the  Legislature.  If  it  is  true  that  the  Leg- 
islature may  not  put  some  limit  upon  the  pressure  employed, 
then  those  who  transport  natural  gas  may,  at  their  pleasure. 
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employ  an  unlimited  degree  of  pressure,  no  matter  to  what 
extent  persons  and  property  are  endangered.  If  it  is  not 
true  that  the  Legislature  may,  in  the  exercise  of  its  discre- 
tion, and  within  the  scope  of  its  power,  determine  what  the 
pressure  shall  be,  then  no  organ  of  government  can  deter- 
mine it.  If  it  be  conceded  that  there  is  no  legislative  power 
to  determine  the  question,  and  that  it  may  be  determined  as 
particular  controversies  arise,  then,  the  whole  matter  would 
depend  upon  the  decision  of  individual  judges  or  particular 
juries,  and  we  should  have  acts  criminal  in  some  localities 
and  innocent  in  others.  But  principle  and  authority  forbid 
that  the  legislative  judgment  should  be  disregarded.  As  the 
question  is  presented  in  this  case,  it  is  power  or  no  power. 
As  the  record  stands  there  is  no  middle  course,  for  we  may 
not  assume,  in  the  absence  of  facts,  that  there  was  oppression 
or  usurpation.  It  must  be  true  that  the  provision  of  the  act 
of  1891,  regulating  the  pressure,  is  within  the  power  of  the 
Legislature,  or  it  must  be  true  that  the  Legislature  is  abso- 
lutely destitute  of  power  over  the  subject. 

The  pleading  upon  which  we  give  judgment,  in  this  in- 
stance, does  not  require  us  to  decide  how  far  the  Legislature 
may  go  in  regulating  the  use  of  property  not  intrinsically 
dangerous.  A  distinctive  and  conspicuous  feature  of  this 
case  is  that  the  property  upon  which  the  statute  operates  is 
dangerous  and  is  of  an  extraordinary  species  and  nature. 
That  natural  gas  is  a  dangerous  agency  is  a  matter  of  com- 
mon knowledge,  and,  hence,  courts  take  judicial  notice  of 
that  fact.  We  know,  as  the  Legislature  knew,  and  as  every 
one  knows,  that  natural  gas  is  in  a  high  degree  inflammable 
and  explosive.  Surely  no  court  would  require  evidence  to 
inform  it  that  artificial  gas  will  ignite  and  explode,  or  that 
gunpowder  and  dynamite  are  intrinsically  dangerous,  and 
yet  with  quite  as  much  propriety  might  it  be  claimed  that 
without  evidence  a  court  can  not  know  the  qualities  of  any 
of  the  things  named  as  to  claim  that  a  court  can  not  take 
judicial  notice  of  the  qualities  of  natural  gas.     But  we  need 
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DOt^  at  this  place,  discuss  this  phase  of  the  subject  at  leDgtb, 
for  the  adjudged  cases  very  clearly  show  that  the  courts 
will  take  judicial  notice  of  the  qualities  of  such  things  as 
artificial  gas,  kerosene,  gunpowder,  dynamite,  or  the  like. 
Lanigan  v.  New  Fo/A,  etc.,  Co,^  71  N.  Y.  29 ;  Wood  v.  Nof'th' 
western  Ins,  (7o.,  46  N.  Y.  421 ;  Commonwealth  v.  Peckham,  2 
Gray,  514 ;  Schlicht  v.  State,  56  Ind.  173;  Frese  v.  8tate,2Z 
Fla.  267  ;  State  v.  Hayes,  78  Mo.  307 ;  Lohman  v.  State,  81 
Ind.  15.  We  may,  however,  add  that  courts  take  judicial 
notice  that  natural  gas  is  so  far  a  necessity  that  the  right  of 
eminent  domain  may  be  invoked  by  a  corporation  to  obtain  a 
right  of  way  for  its  pipes.  State,  ex  reL,  v.  Indiana,  etc,  Co., 
120 Ind.  575  ;  Citizens^,  etc,  Co,  v.  Townqf  Elwood,\\^\vLd, 
332,  and  cases  cited.  It  would  be  unreasonable  to  hold  that 
the  courts  know  judicially  that  natural  gas  is  a  public  neces- 
sity so  far  as  to  warrant  the  exercise  of  the  right  of  eminent 
domain,  and  yet  hold  that  they  do  not  know  that  it  is  in- 
flammable and  explosive.  Knowing  the  one  thing  they  must 
the  other.  We  hold,  without  hesitation,  that  natural  gas  is 
so  dangerous  that  its  use  may  be  made  the  subject  of  a  po- 
lice regulation.  Decision  after  decision  recognizes  the  prin- 
ciple we  have  stated  and  upholds  laws  regulating  the  use  of 
property.  Powell  v.  Pennsylvania,  127  U.  S.  678;  Dent 
V.  West  Virginia,  129  U.  S.  114;  Slaughter- House  Cases,  16 
Wall.  36  ;  In  re  Quong  Wo,  13  Fed.  R.  229;  Yick  Wo  v.  Hop- 
kins,  6  Sup.  Ct.  Rep.  1064 ;  Electric,  etc,  Co,  v.  City,  etc, 
of  San  Francisco,  9  R.  W.  Corp.  Jour.  494 ;  State  v.  Wordin, 
56  Conn.  216;  Eastman  v.  State,  109  Ind.  278,  and  au- 
thorities cited.  We  conclude  our  discussion  of  this  point 
by  quoting  from  a  recent  opinion  of  the  Supreme  Court  of 
the  United  States :  "  Some  occupations,''  said  that  great 
court,  "  by  the  noise  made  in  their  pursuit,  some  by  the 
odors  they  engender,  and  some  by  the  dangers  accompany- 
ing them,  require  regulation  as  to  the  locality  in  which  they 
shall  be  conducted.  Some  by  the  dangerous  character  of 
the  articles  used,  manufactured  or  sold  require,  also^  special 
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qualificatious  in  the  parties  permitted  to  use^  manufacture, 
or  sell  them.  All  this  is  but  common  knowledge."  Crowley 
V.  Christensen,  137  U.  S.  86. 

So  far  as  the  facts  placed  before  us  by  the  confessed  alle- 
gations of  the  complaint  will  enable  us  to  judge,  there  is 
nothing  unreasonable  in  so  regulating  the  pressure  as  to 
keep  it  down  to  three  hundred  pounds  to  the  square  inch. 
If  the  facts  were  such  as  to  enable  us  to  declare  as  matter 
of  law  that  such  a  regulation  was  oppressive,  unreasonable, 
or  subversive  of  commercial  rights,  we  should,  perhaps,  have 
a  different  question  to  determine,  but  in  the  pleading  upon 
which  we  pronounce  judgment  there  are  no  facts  warranting 
any  inference  leading  to  the  overthrow  of  the  statutory  pro- 
vision here  involved  upon  any  such  ground.  When  a  case 
arises  wherein  it  legitimately  appears  that  under  the  pretext 
of  enacting  a  police  regulation  iho  Legislature  usurps  power, 
invades  property  or  commercial  rights,  then  the  courts  will 
have  to  deal  with  questions  different  from  those  presented 
in  this  case. 

The  public  safety  and  welfare  is  the  highest  consideration^ 
in  all  legislation,  and  to  this  consideration  private  rights 
must  yield.  No  man  has  a  right  to  so  use  a  dangerous  species 
of  property  as  to  put  the  safety  of  others  in  peril.  Liberty 
does  not  imply  the  right  of  one  man  to  so  use  property  as 
to  endanger  the  property  of  others,  nor  does  ownership  im- 
ply any  such  right.  This  is  rudi mental.  It  must,  therefore, 
be  true  that  the  owner  of  property  of  such  a  dangerous 
nature  as  to  require  regulation  to  prevent  injury  to  others 
can  have  no  right  paramount  to  the  police  power.  It  is  not 
too  much  to  say  that  as  against  the  police  power  there  is  no 
such  thing  as  a  vested  right.  If  the  position  of  the  appel- 
lees' counsel  is  tenable,  then  after  a  corporation  has  invested 
money  in  natural  gas  pipes,  machinery  and  appliances,  there 
can  be  no  subsequent  legislation,  although  the  use  of  the 
pipes  bought  might  put  in  peril  towns,  houses,  and  even  hu- 
man  life  along  the  entire  line.     The  law  is  subject  to  no 
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such  reproach  as  a  rule  like  that  for  which  appellees  contend 
would  bring  upon  it.  No  investment,  however  great,  can 
so  vest  a  right  as  to  preclude  the  just  exercise  of  a  great 
governmental  power  such  as  that  under  which  regulations 
for  the  protection  of  the  health  and  safety  of  persons  are  en- 
acted. This  principle  is  supported  by  many  decisions.  In 
Beer  Go.  v.  Massachusetts,  97  U.  S.  25,  it  was  said  :  "  If  the 
public  safety  or  the  public  morals  require  the  discontinuance 
of  any  manufacture  or  traffic,  the  hand  of  the  Legislature  can 
not  be  stayed  from  providing  for  its  discontinuance,  by  any 
incidental  inconvenience  which  individuals  or  corporations 
may  suflFer.^'  An  emphatic  assertion  and  an  unanswerable 
demonstration  of  the  principle  was  given  in  Mugler  v.  Kan- 
saSy  123  U.  S.  623,  given,  too,  in  cases  where  many  thousands 
of  dollars  of  property  were  rendered  worthless.  The  prin- 
ciple has  found  expression  in  lottery  cases,  in  cases  respecting 
noxious  trades,  and  in  cases  respecting  the  use  of  dangerous 
articles.  Staie  v.  Woodward,  89  Ind.  110;  Stone  v.  Mississippi, 
101  U.  S.  814 ;  Railroad  Co.  v.  Richmond,  96  U.  S.  521 ;  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650(672) ; 
Fertilizing  Go.  v.  Hyde  Park,  97  U.  S.  659  ;  State  v.  Ad^ 
dington,  77  Mo.  110;  Stichrod  v.  Commonwealth,  86  Ky.  285  ; 
Wel^h  V.  State,  126  Ind.  71 ;  Day  v.  Woodworth,  13  -How. 
362. 

A  familiar  application  of  the  principle  is  that  made  in  the 
great  number  of  cases  which  hold  that  railway  companies 
maybe  compelled  to  fence  their  tracks.  The  decisions  every- 
where prove  that  the  police  power  may  sleep  but  it  does  not 
die.  The  question,  when  the  dormant  power  shall  be  aroused, 
is,  as  we  have  suggested,  one  for  legislative  decision.  "Un- 
der our  system,''  said  the  court  in  Mugler  v.  Kansas,  supra, 
"  that  power  is  lodged  with  the  legislative  branch  of  the  gov- 
ernment. It  belongs  to  that  department  to  exert  what  are 
known  as  the  police  powers  of  the  State,  and  to  determine, 
primarily,  what  measures  are  appropriate  or  needful  for  the 
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protection  of  public  morals,  the  public  health,  or  the  public 
safety." 
'  It  is  a  mistake  to  suppose  that  regulating  the  use  of  prop- 
erty under  the  police  power  is  a  taking  without  process  of 
law.  This  seems  so  clear  that  it  is  hardly  necessary  to  cite 
authorities,  but,  nevertheless,  we  can  not  forbear  quoting 
from  the  opinion  in Mugler  v,  Kansas,  supra;  "A  prohibi- 
tion simply  upon  the  use  of  property  for  purposes  that  are 
declared,  by  valid  legislation,  to  be  injurious  to  the  health, 
morals,  or  safety  of  the  community,  can  not,  in  any  just 
sense,  be  deemed  a  taking  or  an  appropriation  of  property  for 
the  public  benefit.  Such  legislation  does  not  disturb  the 
owner  in  the  control  or  use  of  his  property  for  lawful  pur- 
poses, nor  restrict  his  right  to  dispose  of  it."  In  the  case 
•  at  our  bar  there  is  no  taking  of  property;  there  is  dimply  a 
regulation  of  its  use, leaving  the  ownershij)  untouched.  No 
owner  has  a  right  to  use  property  in  such  a  mode  as  to  en- 
danger the  public  safety,  and  hence  no  rights  of  ownership 
are  impaired  in  a  statute  which  protects  the  public  safety  by 
a  reasonable  regulation  of  the  use  of  dangerous  property. 

We  are  satisfied  that  no  provision  of  our  State  Constitu- 
tion is  violated  by  the  act  of  1891,  and  that  it  is  not  antag- 
onistic to  the  fourteenth  amendment  of  the  Federal  Consti- 
tution, nor  to  any  provision  of  that  instrument  protecting 
vested  or  contract  rights. 

The  general  question  which  remains  is  that  presented  by 
the  contention  that  the  act  of  1891  violates  the  provisions  of 
the  Federal  Constitution  vesting  in  Congress  power  over 
commerce  between  the  States. 

We  preface  our  discussion  of  the  principal  question  stated 
by  saying  that  we  are  here  concerned  only  with  the  general 
question  of  the  power  to  regulate  the  pressure  upon  natural 
gas  in  pipes  ;  for,  according  to  the  averments  of  the  com- 
plaint, whether  natural  or  artificial  pressure  bo  employed,  the 
contract  between  the  two  corporations  named  can  not  be 
made  effective  without  violating  the  act  of  1891,  by  using 
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more  pressure  than  three  hundred  pounds  to  the  square  inch. 
If  there  is  power  to  regulate  the  pressure^  then  the  corpora- 
tion  of  which  the  appellant  is  a  member  ought  not  to  be  al- 
lowed to  execute  the  contract  described^  since^  under  the  con- 
fessed allegations  of  the  complaint,  it  is  impossible  for  one 
of  the  corporations  to  act  without  violating  the  statute. 
Courts  are  always  reluctant  to  strike  down  a  statute,  or  to 
decide  constitutional  questions,  and  they  only  decide  them 
when  imperatively  necessary.  Even  then  they  decide  only 
such  as  are  absolutely  essential  to  a  disposition  of  the 
case,  and  are  fully  and  clearly  in  the  record.  Cooley  Const. 
Lim.  (5th  ed.),  chap.  vii. 

Whether  the  act  of  1891  usurps  powers  vested  in  Con- 
gress is  to  be  determined  from  the  language  employed  by  its 
framers.  If  the  language  expressly  or  by  necessary  and  un-  < 
avoidable  implication  assumes  to  regulate  interstate  com- 
merce, the  act  is  a  nullity.  There  is,  however,  no  express 
regulation  of  interstate  commerce,  nor  do  we  think  that  the 
necessary  eflFect  of  the  statute,  when  construed  according  to 
settled  rules  of  law,  is  to  limit  or  restrain  commerce.  If  it 
were  necessary  to  sustain  the  statute,  and  necessary  to  a  de- 
cision of  this  case  as  made  by  the  record  to  construe  the 
statute  as  simply  limiting  artificial  pressure  to  three  hundred 
pounds,  it  would  be  our  duty  to  so  construe  it,  since  that 
would  be  a  sounder  conclusion,  in  view  of  the  provisions  of 
the  statute,  than  the  conolusion  that  the  Legislature  in- 
tended to  enact  a  statute  which  must  be  deemed  a  nullity. 
The  rule  is,  that :  "  Before  proceeding  to  annul,  by  judicial 
sentence,  what  has  been  enacted  by  the  law-making  power, 
it  should  clearly  appear  that  the  act  can  not  be  supported 
by  any  reasonable  intendment  or  allowable  presumption.'^ 
People,  ex  rd.,  v.  Supervisors,  17  N.  Y.  235  (241.) 

We  have  no  right  to  presume  that  the  Legislature  usurped 
power,  or  disregarded  the  organic  law.  No  precedent  will 
justify  such  a  presumption,  nor  any  reason  sustain  it.  A 
party  who  asserts  that  the  Legislature  has  usurped  power. 
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or  has  violated  the  Constitution^  must  affirmatively  and 
clearly  establish  his  position.  Nor  have  the  courts  the  right 
to  so  construe  a  statute  as  to  render  it  void,  where  a  con- 
struction that  is  reasonably  admissible  will  uphold  it.  Cooley 
Const.  Lira. (6th  ed.),  p.  218.  Thisiseleinentarylaw.  We  are, 
therefore,  not  dealing  with  a  case  where  there  is  nothing 
more  than  a  question  as  to  the  meaning  and  effect  of  a  stat* 
ute.  We  are  to  resolve  doubts  in  favor  of  the  validity  of  the 
statute,  **  without,"  as  an  able  court  has  said,  "  stopping  to 
inquire  what  construction  *  *  might  be  warranted  by  the 
natural  import  of  the  language  used."  Dow  v.  NorriSy  4  N. 
H.  16  (18). 

It  is  our  plain  duty  to  uphold  the  statute,  if  it  can  be  done 
by  just  intendment  and  reasonable  presumption;  and  the 
questions  in  the  record  do  not  require  us  to  do  more  than 
decide  upon  the  general  question  of  the  power  to  regulate 
the  conveyance  of  natural  gas  in  pipes. 

Nothing  in  the  words  of  the  statute  expresses  or  indicates 
a  purpose  to  usurp  a  Federal  power ;  if  there  be  any  such 
usurpation  it  is  because  of  the  effect  of  the  statute,  and  not 
because  of  any  direct  attempt  to  regulate  interstate  com- 
merce ;  but  we  have  no  right  to  ascribe  such  an  effect  to  the 
statute,  if  any  other  fair  and  reasonable  effect  can  be  given 
it.  We  are  not  to  destroy  a  statute  when  it  can  be  fairly 
avoided. 

A  further  prefatory  suggestion  seems  appropriate,  and 
that  is  this :  The  statute  makes  no  discrimination  ;  it  oper- 
ates upon  all  alike.  It  affects  the  citizens  of  Indiana  as  it 
does  others,  and  not  differently.  We  know,  as  matter  of 
common  knowledge,  as  all  courts  must  know,  that  there  are 
parts  of  our  State  farther  distant  from  the  gas  fields  than  are 
parts  of  the  States  by  which  ours  is  bounded.  It  can  not, 
therefore,  be  implied  that  the  statute  was  directed  against 
the  citizens  of  other  States. 

In  considering  the  principal  question,  two  things  are  im- 
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portant :    First.    Locality ;    and  Second,    The  character  of 
natural  gas.     Of  these  in  their  order. 

The  pipes  for  the  transportation  of  the  gas  must  be  laid 
iu  our  soil ;  they  must  cross  our  farms,  pass  through  our 
towns,  and  cross  our  highways.  There  are  many  persons, 
many  houses,  and  much  property  along  the  line,  within  the 
borders  of  our  State.  There  is  danger  to  our  inhabitants, 
and  to  their  property  from  the  use  of  defective  or  insecure 
pipes,  as  well  as  from  an  improper  use  of  them.  If  a  vola- 
tile, inflammable,  and  explosive  substance,  such  as  natural 
gas,  can  not  be  conveyed  in  pipes,  under  an  unsafe  pressure, 
without  danger  to  those  whom  it  is  the  duty  of  the  common- 
wealth to  protect,  then  regulation  is  not  unreasonable  or  ille- 
gal in  itself.  The  danger  is  to  our  citizens  in  their  own 
homes,  and  on  our  own  thoroughfares.  It  can  not,  we  sup- 
pose, be  successfully  asserted  that  a  gas  company  could  use 
pipes  of  paper,  or  of  spider-webs,  at  their  pleasure ;  and  yet, 
if  there  is  no  power  in  the  State  to  regulate  the  character  of 
the  pipes,  or  the  like,  this  conclusion  must  result.  They,  in- 
deed, may  do  what  they  please.  The  danger  to  be  avoided 
is  within  the  State;  the  protection  of  the  law  ought,  upon 
every  principle  of  justice,  to  be  commensurate  with  the  danger. 
The  legislation  is  local,  is  for  local  protection,  and  for,  pre- 
sumptively, at  least,  no  other  purpose.  Gas  companies  ac- 
quire the  right  to  lay  pipes  by  virtue  of  the  power  of  emi- 
nent domain  resident  in  the  State,  and  surely  if  they  take  the 
benefit  of  our  laws,  and  use  our  lands  and  minerals,  they 
must  yield  obedience  to  such  laws  as  are  framed  for  the  local 
protection.  If  they  seize  private  property,  and  occupy  high- 
ways under  local  laws,  they  must  conform  to  those  laws  in 
using  the  privileges  vouchsafed  to  them.  The  right  to  lay 
pipes,  to  sink  wells,  and  to  do  similar  things,  is  local 
in  every  particular.  It  is,  from  first  to  last,  local ;  it  is  so 
in  the  acquisition  of  the  original  right,  and  in  the  exer- 
cise of  the  right  acquired.  It  is  certainly  as  essentially  and 
characteristically  local  as  the  right  to  erect  telegraph  poles, 
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ooaduct  laundries,  or  operate  elevators,  and  over  these  things 
the  State  may  legislate  although  the  legislation  may  indi- 
rectly or  incidentally  affect  commerce.  It  seems  true  be- 
yond fair  controversy  that  the  State,  by  virtue  of  its  inherent 
power,  may  provide  that  pipes  shall  be  laid  in  trenches,  or 
shall  be  of  sufficient  strength  to  be  safe.  Otherwise  they 
might  be  laid  on  the  ground  subject  to  the  action  of  the  ele- 
ments, or  be  of  inadequate  strength  and  thus  be  fruitful  of 
danger  to  persons  and  property.  It  also  seems  entirely 
clear  that  the  State  may  declare  that  gas  shall  not  be  con- 
fined in  insufficient  tanks  or  reservoirs,  as  is  done  respecting 
petroleum  in  States  where  it  is  obtained.  If  it  be  true  that 
such  regulations  may  be  made  it  must  also  be  true  that 
pressure  may  be  regulated,  and  that  the  State  must,  to  a 
great  extent,  be  the  judge  of  the  nature  and  character  of 
the  regulations  required. 

The  local  character  of  such  a  substance  as  natural  gas  is, 
we  repeat,  marked  and  peculiar.  It  is  a  natural  product,  and 
its  source  is  in  the  soil,  or  rocks  of  the  earth.  It  is  as  strik- 
ingly local  as  coal  or  petroleum,  and  yet  no  one  has  ever 
questioned  the  power  of  a  State  to  enact  laws  governing 
mining.  If  it  be  not  true  that  the  mining  and  conveyance 
of  natural  gas  may  be  regulated  for  the  ])rotection  of  per- 
sons and  property,  it  must  be  true  that  many  mining  laws 
are  void.  Coal-oil  is  subject  to  inspection  and  regulation, 
and  so  must  be  natural  gas,  for  it  is  more  dangerous  than  coal- 
oil.  It  is  so  essentially  local  that  only  local  regulations  can 
be  effective  or  appropriate.  It  is  found  in  very  few  locali- 
ties, and  the  character  of  locality  is  impressed  upon  it  more 
clearly  and  strongly  than  upon  almost  any  other  natural 
product  in  the  world. 

We  have  considered  (very  briefly,  however,  because  time 
presses)  the  question  of  the  power  to  regulate  the  use  of 
natural  gas  because  of  the  local  character  of  the  product, 
upon  principle,  and  we  now  consider  the  question  upon  au- 
thority.    The  decisions  clearly  recognize  a  distinction   be- 
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tween  local  and  general  matters.  Necessarily  this  must  be 
so,  or  else  there  would  be  do  power  in  a  State  to  declare 
where  telegraph  poles  shall  be  placed^  at  what  speed  railroad 
trains  shall  be  run  through  populous  towns,  or  where  nox- 
ious trades  shall  be  conducted.  To  deny  the  power  to  reg- 
ulate the  use  of  a  product  so  purely  and  exclusively  local  as 
natural  gas  would  be  to  annihilate  the  police  powers  of  the 
State. 

The  principle  which  we  here  enforce  is  thus  stated  by  the 
Supreme  Court  of  the  United  States  in  Western  Union  TeL 
Co,  V.  Pendleton,  122  U.  S.  347  :  *' Undoubtedly,  under  the 
reserve  powers  of  the  State,  which  are  designated  under  that 
somewhat  ambiguous  term  of  police  powers,  regulations 
may  be  prescribed  by  the  State  for  the  good  order,  peace,  and 
protection  of  the  community.  The  subjects  upon  which  the 
State  may  act  are  almost  infinite,  yet  in  its  regulations  with 
respect  to  all  of  them  there  is  this  necessary  limitation,  that 
the  State  does  not  thereby  encroach  upon  the  free  exercise 
of  the  power  vested  in  Congress  by  the  Constitution.  Within 
that  limitation  it  may,  undoubtedly,  make  all  necessary  pro- 
visions with  respect  to  the  buildings,  poles,  and  wires  of  tele- 
graph companies  in  its  jurisdiction  which  the  comfort  and  con- 
venience of  the  community  may  require."  If  regulations 
may  be  made  concerning  buildings  and  wires  used  by  tele- 
graph companies,  it  is  impossible  to  conceive  why  they  may 
not  be  made  concerning  pumps,  pipes,  or  the  like,  of  natural 
gas  companies.  There  is  infinitely  more  reason  why  the 
power  should  exist  in  the  one  case  than  in  the  other,  since 
natural  gas  is  a  local  product,  intrinsically  dangerous,  and 
can  only  be  conveyed  from  place  to  place  in  a  peculiar  mode. 

There  is  another  phase  of  the  subject  upon  which  the  ele- 
ment of  locality  exerts  an  important  influence.  The  local 
and  peculiar  character  of  natural  gas  makes  it  almost  impos- 
sible that  it  should  be  the  subject  of  a  general  national  reg- 
ulation. The  principle  here  involved  is  affirmed  in  the 
strongest  case  that  the  appellees  have  adduced  in  support  of 
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their  position.  In  that  case,  Leisy  v.  Hardin,  135  U.  S.  100, 
Fuller,  C.  J.,  speaking  for  the  majority  of  the  court,  said : 
^*  Where  the  subject-matter  requires  a  uniform  system  as  be- 
tween the  States,  the  power  controlling  it  is  vested  exclu- 
sively in  Congress,  and  can  not  be  encroached  upon  by  the 
States  ;  but  where,  in  relation  to  the  subject-matter,  different 
rules  may  be  suitable  for  different  localities,  the  States  may 
exercise  jwwers  which,  though  they  may  be  said  to  partake 
of  the  nature  of  the  power  granted  to  the  general  govern- 
ment, are  strictly  not  such,  but  are  simply  local'  powers, 
which  have  full  operation  until  or  unless  circumscribed  by 
the  action  of  Congress  in  effectuation  of  the  general  power. 
Cooley  V.  Port  Wardeiis  of  Philadelphia,  12  How.  299."  But 
the  principle  had  long  before  been  stated  in  stronger  and 
clearer  terms,  and  it  has  been  often  asserted  and  enforced. 
3Iii:m  V.  Illinois,  94  U.  S.  113;  Sherlock  v.  Ailing,  93  U.  S. 
99 ;  County  of  Mobile  v.  Kimball,  102  U.  S.  691  ;  Ouachita, 
etc,  Co,  v.  Aiken,  121  U.  S.  444;  Morgan,  etc,  Co,  v.  Lou- 
isiana Board,  etc.,  118  U.  S.  455. 

Upon  this  point  we  affirm  that  natural  gas  is  characteris- 
tically and  peculiarly  a  local  product,  that  its  production  is 
confined  to  a  limited  territory,  that  because  of  its  local  char- 
acteristics and  peculiarities  it  is  a  proper  subject  for  State 
legislation,  and  can  not,  so  far  as  regards  local  protection,  be 
made  the  subject  of  general  legislation  by  Congress ;  or,  at 
all  events,  that  it  does  "  not  require  a  uniform  system  as  be- 
tween the  States"  for  its  regulation. 

We  come  now  to  a  consideration  of  the  question  of  the 
inherent  dangerous  qualities  of  natural  gas  as  affecting  the 
power  of  the  State  to  regulate  its  use.  We  have  already  de- 
clared that  it  is  a  dangerous  substance  requiring  regulation, 
and  we  shall  only  add  to  what  we  have  said  a  quotation 
from  the  opinion  in  the  case  of  State  v.  Hayes,  78  Mo.  307 : 
"  It  was  not  necessary,"  said  the  court,  "  to  aver  that  coal- 
oil  is  inflammable  or  to  prove  it.  Courts  and  juries  will 
take  cognizance  of  such  matters  as  are  of  common  knowl- 
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edge,  and  pertain  to  the  affairs  and  experience  of  almost 
every  man's  daily  life.  Courts  do  not  require  proof  that 
fire  will  burn,  or  powder  explode,  or  gas  illuminate,  or  that 
many  other  processes  in  nature  and  art  produce  certain 
known  effects.  1  Greenl.  Ev.,  section  56 ;  Brown  v.  Piper ^  91 
U.  S.  37 ;  Udderzool^a  Gaae,  76  Pa.  St.  340 ;  Garth  v.  Cald- 
well,  72  Mo.  622 ;  Nagel  v.  Missouri  Pac.  E.  W.  Co.,  75.  Mo. 
665  (666).'^  As  natural  gas  is  dangerous  it  is  a  proper  sub- 
ject for  police  regulation,  and  the  affirmation  of  this  propo- 
sition is"  a  sufficient  refutation  of  appellees'  argument  that  it 
may  be  assumed  that  the  statute,  under  guise  of  the  po- 
lice power,  attempts  to  regulate  interstate  commerce,  and 
thus  usurps  a  Federal  power.  What  the  rule  would  be  if 
natural  gas  were  an  article  not  dangerous,  such  as  corn, 
wheat,  or  the  like,  we  need  not  inquire,  since  the  record 
does  not  present  any  such  question. 

The  rule  that  courts  take  notice  of  geographical,  historical 
or  natural  facts  extends  far  and  is  an  unbending  one.  In  the 
case  of  Jones  v.  United  States^  137  U.  S.  202,  the  Supreme 
Court  fully  reviewed  the  authorities  and  declared  that  aver- 
ments in  a  pleading  would  be  disregarded  in  every  instance 
where  the  court  judicially  knew  that  they  were  not  true. 
We  can  not  quote  at  length  from  the  opinion,  but  must  con- 
tent ourselves  with  saying  that  it  asserts  in  the  strongest 
possible  terms  that  what  is  judicially  known  to  be  false  no 
pleading  can  effectively  aver  to  be  true.  The  practical  ap- 
plication of  this  old  and  familiar  doctrine  to  this  case  re- 
quires us  to  assert  that  the  courts  judicially  know  that 
natural  gas  is  a  local  product  that  can  not  be  handled,  stored, 
or  transported  as  an  ordinary  commercial  commodity  with- 
out imperiling  life  and  property. 

If  natural  gas  can  not  be  safely  transported  to  a  State  dis- 
tant from  its^source,  it  is  because  of  its  natural  qnaUties,and 
not  because  of  legislation.  The  restriction  upon  transporta- 
tion, if  there  be  any,  is  in  the  inherent  nature  of  the  thing 
itself;  none  is  put  upon  it  by  the  statute,  since  the  statute 
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does  no  more  than  regulate  its  conveyance  from  the  wells  to 
points  of  distribution  in  such  a  mode  as  to  protect  lives  and 
property.  This  it  does,  and  nothing  more.  If  the  distribu- 
tion within  the  State  can  not  be  made  at  safe  pressure^  it  is 
because  of  the  character  of  the  local  natural  product^  not  be- 
cause of  any  standard  of  pressure  fixed  by  legislation.  Fixing 
the  standard  of  pressure  is  not  a  regulation  of  interstate  com- 
merce ;  possibly  it  might  be  different  if  the  product  were  not  a 
local  one,  and  intrinsically  dangerous ;  but  natural  gas  is 
local,  and  is  dangerous  in  its  transportation  and  use.  It 
is  the  inherent  element  of  danger  that  makes  it  necessary 
to  handle,  store,  and  transport  natural  gas  in  peculiar  modes, 
and  under  reasonable  restrictions. 

It  is  true  that  natural  gas  may  be  an  article  of  commerce, 
but  it  is  not  an  ordinary  article  of  commerce.  It  is  not  a 
commercial  commodity  while  in  the  earth,  it  is  only  so  when 
it  ceases  to  become  real  estate  and  becomes  personal  prop- 
erty. It  can  not  in  any  event  become  an  ordinary  article  of 
merchandise  in  which  no  dangerous  elements  combine.  In 
a  limited  and  qualified  sense  it  is  a  commercial  commodity, 
but  the  limitation  is  not  put  upon  it  by  any  statute.  That 
is  done  by  nature.  It  is,  no  doubt,  so  far  a  commercial 
commodity  that  this  State  can  not  prohibit  its  transportation 
to  another  State  by  direct  legislation.  State,  ex  rel.y  v.  Indi" 
ana,  etc,,  Oo.,  supra.  If  it  can  be  taken  from  the  well  and 
transported  to  another  State  under  a  safe  pressure  the  State 
can  not  prohibit  its  transportation,  nor  can  the  State  estab- 
lish one  standard  of  pressure  for  its  own  citizens  and  another 
standard  for  the  citizens  of  other  States.  But  nothing  of 
the  kind  is  attempted  directly  or  indirectly,  for,  as  we  have 
shown,  there  is  one  standard  and  no  prohibition.  The 
standard  is  for  all.  If  it  is  such  as  will  allow  the  transpor- 
tation of  natural  gas  to  other  States,  there  is  no  restriction 
or  burden  upon  interstate  commerce.  If  there  is  a  prohi- 
bition in  any  sense,  or  to  any  extent,  it  is  in  the  nature  of 
the  commodity  itself,  but  there  is  no  prohibition. 
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We  have  shown,  as  we  believe,  that  natural  gas,  because 
of  its  local  uature  aud  intrinsic  qualities,  can  not  be  made 
the  subject  of  general  commerce  between  the  States,  and 
have  thus  established  the  conclusion  that  it  can  not,  so  far 
as  local  safety  is  concerned,  be  made  the  subject  df  uniform 
Federal  legislation,  but  is  a  legitimate  subject  for  reasonable 
police  regulation.  But  if  it  be  conceded  that  it  is  the  sub- 
ject of  general  commerce  between  the  States,  it  may,  never- 
theless, be  the  subject  of  legislation  by  the  State  in  so  far  as 
the  regulation  is  local.  In  every  case  in  which  there  is  an 
authoritative  decision  upon  the  question  it  is  affirmed  that 
the  States  may  make  police  regulations,  although  articles 
of  commerce  may  be  affected  by  such  regulations.  Inter- 
state commerce,  it  is  true,  can  neither  be  burdened  nor  re- 
stricted. State  v.  /.  &  O.J  etc.,  Co.,  sxi/pra.  But  the  establish- 
ment of  a  reasonable  police  regulation  for  the  local  safety  is 
neither  a  burden  nor  a  restriction  within  the  meaning  of  the 
law ;  since,  if  there  be  a  lawful  exercise  of  a  governmental 
power,  there  can  be  no  wrong.  Our  own  cases  recognize  the 
power  to  enact  reasonable  police  regulations  concerning  arti- 
cles of  commerce.  State,  v.  /.  &  0.,  etc.,  Co.,  p.  580.  But  our 
decisions  are  of  comparatively  little  importance  upon  this 
question,  since  the  question  is  one  to  be  determined  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States.  The  most 
familiar  instances  of  the  exercise  of  police  power  over  com- 
mercial commodities  are  those  wherein  intoxicating  liquors 
were  the  subject  of  legislation,  and  it  has  been  uniformly 
held  that  such  commodities  are  subject  to  State  authority. 
Ormoley  v.  Christenaen,  supra;  Mugler  v.  Kansas,  supra,  and 
authorities  cited. 

In  asserting  this  we  are  not  unmindful  of  the  decision  in 
Leisy  v.  Hardin,  135  U.  S.  100,  but  that  decision  is  easily 
discriminated  from  the  class  of  cases  to  which  we  have  re- 
ferred as  well  as  from  the  case  before  us.  In  Leisy  v.  Hardin, 
supra,  the  State  legislation  was  condemned  because  it  ope- 
rated directly  upon  an  ordinary  and  world-wide  article  of 
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commerce.  We  do  not  assume  that  a  State  can  legislate  for 
the  regulation  of  interstate  commerce — that  power  is  un- 
doubtedlj  Federal — nor  do  we  assume  that  under  the  guise 
of  exercising  the  police  power  there  may  be  a  regulation  of' 
commerce  between  the  States,  but  we  do  assume  that  it  is 
settled  by  the  decisions  that  State  legislation  is  not  invalid 
simply  because  it  operates  upon  or  affects  commercial  com- 
modities or  instrumentalities.  So  long  as  there  is  nothing 
more  than  an  exercise  of  the  police  power^  and  no  regula* 
tion  of  commerce,  there  is  nothing  more  than  the  exercise  of 
a  State  power. 

In  Prigg  v.  Pennsylvania,  16  Pet.  639,  Judge  Story, 
speaking  for  the  court,  said  :  "  The  police  power  belonging 
to  the  States,  in  virtue  of  their  general  sovereignty,  extends 
over  all  subjects  within  the  territorial  limits  of  the  State  and 
has  never  been  conceded  to  the  United  States."  This  gen- 
eral doctrine  is  affirmed  in  many  cases,  and  it  is  conceded  in 
the  majority  opinion  in  Leisy  v.  Hardin,  supra.  We  know 
that  the  decision  in  that  case  affirms  that  where  the  whole 
subject  is  Federal,  the  States  can  exercise  no  power,  but  that 
doctrine  we  neither  dispute  nor  deny,  although  we  do  affirm 
that  it  is  not  applicable  to  such  a  case  as  this.  In  affirming 
that  State  police  regulations  may  rightfully  operate  upon  ar- 
ticles of  commerce  we  do  not  affirm  that  commerce  mav  be 
regulated.  If  police  regulations  can  not  operate  upon  articles 
of  commerce,  then  there  are  few  kinds  of  personal  property 
upon  which  they  can  operate.  To  deny  that  State  legisla- 
tion can  operate  upon  commodities  that  are  commercial  is  to 
practically  annihilate  it,  for  it  is  difficult,  if  not  impossible, 
to  conceive  any  species  of  personal  property  that  is  not  com- 
mercial. But  it  is  by  no  means  only  property  such  as  in- 
toxicating liquors  upon  which  the  police  power  of  a  State 
may  be  exercised.  In  the  case  of  United  States  v.  Dewitt, 
9  Wall.  41,  a  penalty  was  imposed  by  a  United  States  statute 
upon  any  person  who  should  offer  for  sale  oil  manufactured 
Vol.  128.— 37 
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from  petroleum  unless  it  was  of  a  designated  specific  gravity, 
and  it  was  held  that  such  a  power  belonged  to  the  police 
power  of  the  State. 

A  similar  question  came  before  the  court  in  Patterson  v. 
Kentiuiky,  97  U.  S.  501,  and  the  State  statute  was  upheld. 
The  opinion  in  that  case  so  fully  and  ably  discusses  the  ques- 
tion that  we  can  not  forbear  quoting  from  it  at  some  length. 
The  learned  judge,  by  whom  the  court  spoke,  said  :  '' '  In  the 
American  constitutional  system/  says  Mr.  Cooley,  *  the  power 
to  establish  the  ordinary  regulations  of  police  has  been  left 
with  the  individual  States,  and  can  not  be  assumed  by  the 
national  government.*  Cooley  Const.  Lim.  574.  While  it 
is  confessedly  difficult  to  mark  the  precise  boundaries  o-f  that 
power,  or  to  indicate  by  any  general  rule  the  exact  limita- 
tions which  the  States  must  observe  in  its  exercise,  the  ex- 
istence of  such  a  power  in  the  States  has  been  uniformly 
recognized  in  this  court.  Gibbons  v.  Ogden,  9  Wheat.  1 ; 
License  Cases,  5  How.  504  ;  Oilman  v.  Philadelphia,  3  Wall, 
713 ;  Henderson  v.  Mayor  of  the  City  of  New  York,  92  U.  S. 
259 ;  Railroad  Co.  v.  Husen,  95  Id,  465 ;  Beer  Co.  v.  Mass^ 
achusetts,  supra,  p.  26.  It  is  embraced  in  what  Mr.  Chief 
Justice  Marshall,  in  Gibbons  v.  Ogden,  calls  that  'im- 
mense mass  of  legislation '  which  can  be  most  advantageously 
exercised  by  the  States,  and  over  which  the  national  author- 
ities can  not  assume  supervision  or  control.  '  If  the  power 
only  extends  to  a  just  regulation  of  rights,  with  a  view  to 
the  due  protection  and  enjoyment  of  all,  and  does  not  de- 
prive any  one  of  that  which  is  justly  and  properly  his  own, 
it  is  obvious  that  its  possession  by  the  State,  and  its  exercise 
for  the  regulation  of  the  property  and  actions  of  its  citizens, 
can  not  well  constitute  an  invasion  of  national  jurisdiction 
or  afford  a  basis  for  an  appeal  to  the  protection  of  the  na» 
tional  authorities.'  Cooley  Const.  Lim.  574.  By  the  settled 
doctrines  of  this  court  the  police  power  extends,  at  least,  to 
the  protection  of  the  lives,  the  health,  and  the  property  of 
the  community  against  the  injurious  exercise  by  any  citizen 
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of  his  own  rights.  State  legislation^  strictly  and  legitimately 
for  police  purposes,  does  not,  in  the  sense  of  the  Constitu- 
tion, necessarily  intrench  upon  any  authority  which  has  been 
confided,  expressly  or  by  implication,  to  the  national  gov-  > 
ernment.  The  Kentucky  statute  under  examination  mani- 
festly belongs  to  that  class  of  legislation.  It  is,  in  the  best 
sense,  a  mere  police  regulation,  deemed  essential  for  the  pro- 
tection of  the  lives  and  property  of  citizens.  It  expresses 
in  the  most  solemn  form  the  deliberate  judgment  of  the  State 
that  burning  fluids  which  ignite  or  permanently  burn  at  less 
than  a  prescribed  temperature  are  unsafe  for  illuminating 
purposes.  Whether  the  policy  thus  pursued  by  the  State  is 
wise  or  unwise,  it  is  not  the  province  of  the  national  author- 
ities to  determine.  That  belongs  to  each  State,  under  its 
own  sense  of  duty,  and  in  view  of  the  provisions  of  its  own 
Constitution.  Its  action,  in  those  respects,  is  beyond  the 
corrective  power  of  this  court.  That  the  statute  of  1874  is 
a  police  regulation  within  the  meaning  of  the  authorities  is 
clear  from  our  decision  in  United  States  v.  Dewitt,  su- 
pra. By  the  internal  revenue  act  of  March  2d,  1867,  a  pen- 
alty was  imposed  upon  any  person  who  should  mix  for  sale 
naptha  and  illuminating  oils,  or  who  should  knowingly  sell 
or  keep  for  sale,  or  offer  for  sale,  such  mixture,  or  who  should 
sell  or  offer  for  sale  oil  made  from  petroleum  for  illuminat- 
ing purposes,  inflammable  at  less  temperature  or  fire- test  than 
110°  Fahrenheit.  We  held  that  to  be  simply  a  police  regu- 
lation, relating  exclusively  to  the  internal  trade  of  the  States ; 
that,  although  emanating  from  Congress,  it  could  have  by 
its  own  force  no  constitutional  operation  within  State  limits, 
and  was  without  effect,  except  where  the  legislative  authority 
of  Congress  excluded,  territorially,  all  State  legislation,  as, 
for  example,  in  the  District  of  Columbia." 

Other  decisions  assert  like  principles :  Webber  v.  Virginia^ 
103  U.  S.  348;  Turner  v.  Maryland,  107  U.  S.  38; 
Cooleyv,  Board,  etc.,  12  How.  299  ;  Crandall  v.  State^  6  Wall. 
35 ;   Knox  v.  Lee,  12  Wall.  457 ;   Slaughter- House  Cases ^  16 
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Wall.  36 ;  Goleinan  v.  TenyiesseCj  97  U.  S.  509 ;  Presser  v. 
ItlinoU,  116  U.  S.  252 ;  Tennessee  v.  Davis,  100  U.  S.  257. 
The  principle  we  have  stated  is  involved  iu  the  cases  where 
regulatious  were  made  respecting  the  instrumentalities  of 
commerce.  It  is  involved  iu  the  very  numerous  cases  al- 
ready mentioned  requiring  railroads  to  fence  their  tracks ; 
it  is  involved  in  cases  requiring  trains  to  stop  at  the  crossing 
of  other  railroads,  and  iu  many  other  cases  of  like  character. 
It  18  strongly  and  broadly  asserted  in  the  cases  which  hold 
valid  State  statutes  requiring  trainmen,  or  engineers,  to  be 
examined  as  to  their  qualifications,  as  well  as  in  cases  con- 
cerning pilots.  Smith  v.  Alabama,  124  U.  S.  465  ;  Nashville, 
etc.,  R.  W.  Co.  V.  Alabama,  128  U.  S.  96  ;  Sherlock  v.  Ai- 
ling, supra;  Gooley  v.  Board,  etc.,  12  How.  299  ;  Ex  parte 
McNiel,  13  Wall.  236  ;  The  Panama,  Deady,  27 ;  Ex  parte 
Siebold,  100  U.  S.  371 ;  Wilson  v.  McNamee,  102  U.  S.  572  ; 
State  v.  Penny,  19  S.  C.  218.  In  the  first  of  the  cases  cited 
it  was  said : 

"  The  width  of  the  gauge,  the  character  of  the  grades,  the 
mode  of  crossing  streams  by  culverts  and  bridges,  the  kind 
of  cuts  and  tunnels,  the  mode  of  crossing  other  highways, 
the  placing  of  watchmen  and  signals  at  points  of  special 
danger,  the  rate  of  speed  at  stations  and  through  villages, 
towns,  and  cities,  are  all  matters  naturally  and  peculiarly 
within  the  provisions  of  that  law,  from  the  authority  of  which 
the  modern  highways  of  commerce  derived  their  existence. 
The  rules  prescribed  for  their  construction,  and  for  their 
management  and  operation,  designed  to  protect  persons  and 
property,  otherwise  endangered  by  their  use,  are  strictly 
within  the  limits  of  the  local  law.  They  are  not  per  se  reg- 
ulations of  commerce." 

The  provision  of  our  statute  of  1891,  limiting  the  press- 
ure upon  natural  gas  confined  in  pipes,  is  certainly  as  essen- 
tially a  police  regulation  as  any  of  the  acts  enumerated  by 
the  Supreme  Court  of  the  United  States  in  the  case  from 
which  we  have  quoted.     It  is  equally  as  clear  that  it  is  not 
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per  se  a  regulation  of  interstate  commerce.  Pipes  are  local 
vehicles  of  conveying  the  dangerous  product,  and  pressure 
is  the  power  locally  employed. 

The  decisions  relied  upon  by  the  appellees  do  not  oppose  the 
conclusion  that  the  use  of  such  an  article  as  natural  gas  may  be 
regulated.  In  our  own  case  of  State,  ex  re/.,  v.  Indiana,etc.,Co., 
supray  the  statute  was,  in  terms,  a  regulation  of  commerce  be- 
tween the  States^  and,  moreover,  was  an  absolute  inhibition 
upon  the  exportation  of  natural  gas,  so  that  the  decision  there 
made  is  not  in  point.  Of  Tjdsy  v.  Hardin,  supra^v^e  need  only 
say,  in  addition  to  what  has  been  already  said,  that  the  State 
law  there  overthrown  by  a  majority  of  the  court  was  a  direct 
prohibition  of  the  sale  of  a  general  article  of  commerce  in  its 
original  form,  not  a  regulation  of  its  use.  It  is  obvious  thaf. 
regulating  the  use  of  a  dangerous  article  is  a  very  different 
thing  from  prohibiting  its  sale,  and  still  wider  is  the  differ- 
ence where,  as  here,  the  article  is  inherently  dangerous,  and 
not  of  an  ordinary  commercial  character.  The  cases  of 
Welton  V.  State,  91  U.  S.  275;  Broimi  v.  Houston,  114  U.  S. 
622 ;  Walling  v.  Michigan,  116  U.  S.  446,  involved  the  power 
of  a  State  to  levy  a  tax  upon  interstate  commerce,  and  are 
not  of  controlling  force  upon  such  a  question  as  that  before 
us,  because  they  are  not  relevant  to  the  point  in  dispute. 
The  case  of  Botmnan  v.  Chicago, etc.,  R.  W,  Co.,  125  U.  S.  465, 
involved  the  validity  of  a  State  statute  absolutely  prohibiting 
the  importation  of  a  commercial  commodity,  and  it  is  with- 
out influence  here,  for  here  we  have  no  such  question.  County 
of  Mobile  v.  Kimball,  supra,  decides  that  a  municipal  cor- 
poration may  be  authorized  to  issue  bonds  to  improve  a 
harbor,  but  decides  nothing  that  lends  support  to  the  appel- 
lees' assault  upon  the  act  of  1891.  It  does,  however,  con- 
tain statements  that  give  strong  support  to  the  proposition 
that  local  matters  may  be  regulated  by  State  laws  although 
thev  are  connected  with  interstate  commerce.  The  cases  of 
Chy  Tmng  v.  Freeman,  92  U.  S.  275,  and  Henderson  v. 
Mayor,  92  U.  S.  259,  relate  entirely  to  the  power  of  a  State 
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to  regulate  immigration^  and  pour  little  or  no  light  on  the 
question  with  which  we  are  here  concerned.  In  Hannibal^ 
etc,,  B,  12.  Oo.  v.  Huseri,  95  U.  8. 465,  it  was  held  that  a  State 
could  not  prohibit  the  importation  of  cattle,  but  here  we  have 
no  such  question,  for  here  there  is  no  prohibition ;  there  is 
merely  the  regulation  of  the  mode  of  conveying  from  the 
wells  a  local  product  of  an  intrinsically  dangerous  nature. 
The  case  of  Kimmiah  v.  Ball^  129  U.  S.  217,  modifies  the 
decision  in  Hannibal^  etc,,  R.  B,  Go.  v.  Huaen,  supra,  or,  at 
least,  explains  it.  But  in  Hannibal,  etc.,  R.  B.  Co.  v.  Husen, 
supra,  it  was  said :  '^  Many  acts  of  a  State  may,  indeed,  affect 
commerce  without  amounting  to  a  regulation  of  it,  in  the 
constitutional  sense  of  the  term.'^  This  doctrine  is  directly 
applicable  here,  for  here  the  statute  regulates  the  use  of  a 
dangerous  substance  and  thus  incidentally  affects  commerce, 
but  it  is  not  a  regulation  of  commerce  ''  in  the  constitu- 
tional sense  of  the  term.'' 

A  regulation  of  the  mode  of  using  property  is  not  neces- 
sarily prohibition,  or  restriction,  and  the  statute  before  us  is 
no  more  than  such  a  regulation.  The  opinions  in  the  cases 
of  Minnesota  v.  Barber ^  136  U.  S.  313,  and  Brimmer  v.  Beb- 
man,  138  U.  S.  78,  were  written  by  the  same  great  judge,  Mr. 
Justice  Harlan,  who  wrote  the  opinions  in  Patterson  v.  A'e^i- 
tucky,  supra,  and  in  Smith  v.  Alabama,  etc.,  Co.,  supra,  and 
there  is  not  in  them  the  slightest  intimation  of  a  departure 
from  the  doctrine  of  the  former  cases  ;  on  the  contrary,  those 
doctrines  are  adhered  to,  and  the  meat  inspection  laws  were 
condemned  because  they  discriminated  against  the  citizens 
of  other  States.  In  the  latter  case  it  is  said  :  "  The  case,  in 
principle,  is  not  distinguishable  from  Minnesota  v.  Barber, 
where  an  inspection  statute  of  Minnesota,  relating  to  fresh 
beef,  veal,  mutton,  lamb,  and  pork,  was  held  to  be  a  regula- 
tion of  interstate  commerce  and  void,  because,  by  its  neces- 
sary operation,  it  excluded  from  the  markets  of  that  State, 
practically,  all  such  meats — in  whatever  form,  and  although 
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entirely  sound  and  fit  for  human  food — from  animals  slaugh- 
tered in  other  States." 

The  difference  between  the  meat  inspection  cases  and  the 
present  is  essential  and  clear.  Here  there  is  no  discriminaton ; 
here  there  is  nothing  more  than  the  regulation  of  a  natural, 
local  and  intrinsically  dangerous  product ;  while  in  the  in- 
spection cases  there  was  discrimination;  indeed,  absolute 
prohibition,  and  the  article  was  not  dangerous,  nor  of  a  local 
or  unusual  character. 

In  Minriesota  v.  Barber,  supra,  the  court  shows  very 
clearly  the  difference  between  that  case  and  the  case  of  Pai'^ 
ierson  v.  Kentucky  (which  is  cited  with  approval),  and  in  do- 
ing this  proves  that  the  principle  asserted  in  Patterson  v. 
Kentucky,  rules  here,  and  that  the  doctrine  of  Minnesota  v. 
Barber,  is  not  relevant  to  such  a  question  as  the  one  pre- 
sented by  the  ruling  upon  the  complaint  before  us. 

The  trial  court  erred  in  sustaining  the  demurrer  to  the 
complaint,  for  in  thus  ruling  it  adjudged  that  the  provision 
of  the  act  of  1891,  regulating  the  pressure  that  may  be 
placed  upon  natural  gas,  confined  in  pipes,  is  void.  That 
was  the  question  before  it  upon  the  complaint,  and  it  is  the 
question  before  us.  The  effect  of  this  ruling  was  to  adjudge 
that  the  appellant's  complaint  did  not  state  a  cause  of  action, 
for  the  reason  that  the  statutory  provision  referred  to  was, 
upon  the  case  stated  by  the  pleading,  unconstitutional.  Be- 
yond that  case  the  trial  court  could  not  justly  go,  nor  can  we. 

For  the  error  in  sustaining  the  demurrer  to  the  complaint 
the  judgment  is  reversed. 

Filed  June  20, 1891. 

Individual  Opinion. 

McBride,  J. — The  Legislature  may  undoubtedly  provide 
for  the  regulation  of  the  mode  of  procuring,  using  and  trans- 
porting natural  gas.  In  so  far  as  the  act  of  March  4th,  1891, 
attempts  to  do  this,  it  is  a  legitimate  exercise  of  the  police 
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power  of  the  State,  and  not  an  interference  with  the  power 
of  Congress  to  regulate  interstate  commerce. 

Section  1  of  the  act,  however,  contains  a  provision  which, 
literally  construed,  forbids  the  transportation  of  natural  gas 
through  pipes  otherwise  than  by  the  natural  pre&sure  of  the 
gas  flowing  from  the  wells,  and  section  2  contains  a  provis- 
ion which,  similarly  construed,  declares  it  to  be  unlawful  to 
use  any  device  or  artificial  process  or  appliance  to  maintain 
the  natural  flow  of  natural  gas. 

These  provisions  are  not  in  the  nature  of  regulations,  but 
are  prohibitory  in  their  character.  They  are,  however,  in- 
dependent provisions,  which  may  be  eliminated  from  the 
statute  without  materially  impairing  its  efficiency,  if  its  pur- 
pose is  simply  to  regulate  the  production,  transportation  and 
use  of  natural  gas. 

As  I  understand  the  principal  opinion,  it  holds  that,  not- 
withstanding these  provisions  of  the  statute,  artificial  pressure 
may  be  applied,  provided  it  does  not  exceed  three  hundred 
pounds  to  the  square  inch.  Whether  this  conclusion  is 
reached  by  construction,  or  by  eliminating  the  objectionable 
features  of  the  statute,  is  not  material.  I  concur  in  the  con- 
clusion reached. 

Filed  June  20,1891. 

Dissenting  Opinion. 

Olds,  J. — I  can  not  cOncur  in  the  main  opinion  in  this 
case.  There  are  many  propositions  stated  in  the  main  opin- 
ion, and  ably  discussed  and  supported  by  copious  quotations 
and  citations  of  authorities,  with  some  of  which  I  agree,  but 
do  not  regard  them  as  decisive  of  the  questions  involved  in 
this  case. 

As  it  seems  to  me,  the  question  as  to  the  validity  of  the 
complaint  depends  upon  the  validity  and  construction  of  the 
act  of  the  Legislature  of  Indiana  passed  by  the  General  As- 
sembly March  4th,  1891,  which  is  as  follows  :  , 
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''An  act  to  regulate  the  mode  of  procuriDg,  transporting 
and  using  natural  gas,  and  declaring  an  emergency. 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  IndianQy  That  any  person  or  persons^firm^  company 
or  corporation  engaged  in  drilling  for,  piping,  transporting, 
using  or  selling  natural  gas  may  transport  or  conduct  the 
same  through  sound^  wrought  or  cast  iron  casings  and  pipes 
tested  to  at  least  four  hundred  pounds  pressure  to  the  square 
inch  :  Provided,  Such  gas  shall  not  be  transported  through 
pipes  at  a  pressure  exceeding  three  hundred  pounds  per  square 

« 

inch,  nor  otherwise  than  by  the  natural  pressure  of  the  gas 
flowing  from  the  wells. 

"  Sec.  2.  It  is  hereby  declared  to  be  unlawful  for  any  per- 
son or  persons,  firm,  company  or  corporation  to  use  any  de- 
vice for  pumping  or  any  other  artificial  process  or  appliance 
for  the  purpose,  or  that  shall  have  the  effect  of  increasing 
the  natural  flow  of  natural  gas  from  any  well,  or  of  increas- 
ing or  maintaining  the  flow  of  natural  gas  through  the  pipes 
used  for  conveying  and  transporting  the  same. 

**  Sec.  3.  Any  person  or  pers<»ns,  firm,  company  or  corpo- 
ration violating  any  of  the  provisions  of  this  act  shall  be 
fined  in  anv  sum  not  less  than  one  thousand  dollars  nor  more 
than  ten  thousand  dollars,  and  may  be  enjoined  from  con- 
veying and  transporting  natural  gas  through  pipes  otherwise 
than  in  this  act  provided :  Provided,  That  nothing  in  this 
section  shall  operate  to  prevent  the  use  of  nitro-glycerine  or 
other  explosives  for  shooting  any  well  or  wells  from  which 
the  gas  is  procured. 

"Sec.  4.  It  is  hereby  declared  that  an  emergency  exists 
for  the  immediate  taking  effect  of  this  act,  and  the  same  shall 
take  effect  from  and  after  its  passage.'' 

In  my  opinion  the  decision  is  erroneous.  This  law  docs 
not  seem  to  me  to  have  been  framed  with  an  intention  or 
with  an  effort  on  the  part  of  the  General  Assembly  to  exer- 
cise the  legitimate  police  power  vested  in  the  State.  It  does 
not  attempt  to  regulate  the  transportation  of  natural  gas,  but 
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its  sole  purpose  is  to  prohibit  the  transportation,  sale  and  use 
of  gas  beyond  the  distance  which  the  natural  pressure  from 
the  well  will  transport  it.  Strictly  construed,  according  to 
the  letter,  it  does  not  permit  its  transportation  through  pipes 
at  the  natural  well  pressure,  if  such  pressure  exceed  three 
hundred  pounds  to  the  square  inch,  nor  does  it  permit  any 
artificial  method  or  device  to  increase  the  natural  well 
pressure  to  that  standard  if  the  well  pressure  should  be  be- 
low the  amount  of  pressure  designated. 

The  statute,  upon  its  face,  admits  that  the  transportation 
of  gas  at  a  pressure  of  three  hundred  pounds  to  the  square 
inch  through  sound  wrought  or  cast  iron  casings  and  pipes 
tested  to  at  least  four  hundred  pounds  to  the  square  inch  is 
safe,  yet  it  prohibits  the  increase  of  the  pressure  of  a  well 
of  less  pressure  than  that  degree,  and  prohibits  any  trans- 
portation by  artificial  methods,  even  to  this  extent,  though 
admitting  it  is  safe  to  do  so. 

In  the  case  of  StatCy  ex  reL,  v.  Indiana,  etc.,  Co.,  120  Ind. 
675,  this  court  said :  "  In  order  to  give  any  force  to  this 
contention  it  is  necessary  to  determine,  at  the  outset,  whether 
natural  gas  can  be  considered  an  article  of  commerce.  With 
this  preliminary  question  we  have  but  little  difficulty.  Natural 
gas  is  as  much  an  article  of  commerce  as  iron  ore,  coal,  petro- 
leum, or  auy  other  of  the  like  products  of  the  earth.  It  is  a 
commodity  which  may  be  transported,  and  it  is  an  article 
which  may  be  bought  and  sold  in  the  markets  of  the  country." 
In  support  of  this  proposition  the  following  authorities]were 
cited.  Gitizens',  etc.,  Co.  v.  Tovm  of  Elwood,  114  Ind.  332; 
Carother^s  Appeal,  118  Pa.  St.  468;  Columbia  Conduit  Go. 
v.  Commonwealth,  90  Pa.  St.  307 ;  West  Virginia,  etc..  Go.  v. 
Volcanic  Co.,  5  W.  Va.  382 ;  The  Daniel  Ball,  10  Wall. 
557 ;  Kidd  v.  Pearson,  128  U.  S.  1. 

This  court  further  said  :  ^'  The  gas  in  the  earth  may  not 
be  a  commercial  commodity,  but,  when  brought  to  the  sur- 
face and  placed  in  pipes  for  transportation,  it  must  assume 
that  character  as  completely  as  coal  on  the  cars  or  petro- 
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leum  in  the  tanks/'  The  doctrine  contained  in  the  quotations 
which  I  have  made  from  State,  ex  veL^  v.  Indiana,  etc.,  Co,, 
supra,  is  well  suppported  by  authority^  and  with  it  I  most 
fully  concur. 

That  gas  and  petroleum  are  to  some  extent  inflammable, 
explosive  and  dangerous^  I  am  free  to  admits  and  that  courts 
take  judicial  knowledge  of  the  fact.  But  coal  is  in  common 
use  for  fuel ;  petroleum  in  common  use  for  lighting  purposes, 
and  to  some  extent  for  fuel ;  natural  gas,  in  the  communities 
where  it  is  mined  and  has  been  carried  through  pipes,  is  in 
common  use  as  fuel  and  for  heating  purposes,  and  to  some 
extent  for  lighting  purposes;  and  but  few,  if  any,  more  ac- 
cidents or  deaths  occur  from  its  use  than  do  from  the  use 
of  coal  or  petroleum.  We  read  of  accidents  and  deaths  oc- 
curring in  various  ways  from  the  use  of  coal  and  petroleum 
as  well  as  natural  gas.  As  well  might  the  Legislatures  of 
the  various  States,  within  the  borders  of  which  there  are  oil 
fields,  pass  a  law  prohibiting  the  pumping  of  the  oil  from 
wells  and  the  transportation  of  the  same  to  any  greater  dis- 
tance than  its  natural  flow  from  the  wells  will  carry  it, 
while  admitting  that  it  can  be  safely  transported  in  casks 
and  tanks,  as  to  say  that  the  Legislature,  while  admitting 
that  natural  gas  may  be  transported  with  safety  in  pipes  at 
a  pressure  to  the  extent  of  three-fourriis  of  the  tested  press- 
ure of  the  pipes,  may  prohibit  its  transportation  by  artificial 
methods  or  devices  in  the  same  safe  manner  by  a  pressure 
not  exceeding  three-fourths  of  the  tested  pressure  of  the 
pipes  through  which  it  is  transported  ;  either  of  which  pro- 
positions seem  to  me  to  be  a  prohibition,  an  interference 
with  commerce  against  the  rights  of  citizens  in  the  free  dis- 
position of  their  property,  and  unfounded  in  law. 

It  is  not  necessary  in  this  case  to  deny  that  the  Legislature 
has  a  right  to  exercise  police  power  over  the  transportation 
of  natural  gas,  for,  admitting  that  it  has,  and  can  exercise  it 
to  a  reasonable  extent,  so  as  to  prevent  its  transportation  in 
a  careless,  reckless  and  unsafe  manner,  unnecessarily  endan- 
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gering  its  citizeDS,  still  I  do  affirm  that  the  Legislature  can  only 
exercise  this  power  to  a  reasonable  extent,  so  as  to  secure  its 
transportation  in  a  safe  manner,  as  not  to  unnecessarily  en- 
danger the  citizens  of  the  State,  and  that  it  can  not  under 
the  color  of  exercising  a  police  power  absolutely  prohibit 
its  transportation  and  sale  in  a  safe  manner  to  suitable 
markets,  and  the  latter  is  what  is  attempted  to  be  done  by 
this  statute. 

This  statute,  couceding  that  natural  gas  can  be  transported 
in  the  manner  stated,  prohibits  its  transportation  beyond  the 
distance  it  will  natumllv  flow  from  the  wells,  which  it  is  ad- 
mitted  in  argument  is  not  to  exceed  sixty  or  seventy  miles 
at  farthest. 

As  said  in  the,  case  of  State,  ex  rel.,  v.  Indiaiuij  etc,  Co.^ 
supra,  natural  gas  is  an  article  of  commerce,  and  the  owner 
of  it  may  sell  it  for  use  within  the  distance  which  it  may  be 
transported  by  the  natural  flow  of  the  well,  or  beyond  such 
distance,  and  it  may  be  transported  in  a  proper  and  safe  man- 
ner beyond  that  distance  by  artificial  methods,  and  this  can 
not  be  prohibited  by  legislative  enactment. 

In  .the  case  of  Matter  of  Application  of  Jacobs,  98  N.  Y.  98 
(110),  after  citing  and  quoting  from  numerous  authorities,  in 
speaking  of  the  police  power  of  the  State,  the  court  says : 
*'  These  citations  are  sufficient  to  show  that  the  police  power 
is  not  without  limitations,  and  that  in  its  exercise  the  Legis- 
lature must  respect  the  great  fundamental  rights  guaranteed 
by  the  Constitution.  If  this  were  otherwise,  the  power  of 
the  Legislature  would  be  practically  without  limitation.  In 
the  assumed  exercise  of  the  police  power  in  the  interest  of 
the  health,  the  welfare  or  the  safety  of  the  public,  every  right 
of  the  citizen  might  be  invaded  and  every  constitutional  bar- 
rier swept  away.  Generally  it  is  for  the  Legislature  to  de- 
termine what  laws  and  regulations  are  needed  to  protect  the 
public  health  and  secure  the  public  comfort  and  safety,  and 
while  its  measures  are  calculated,  intended,  convenient  and 
appropriate  to  accomplish  these  ends,  the  exercise  of  its  dis- 
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cretion  is  not  subject  to  review  by  the  courts.  But  tliey  must 
have  some  relation  to  these  euds.  Under  the  mere  guise  of 
police  regulations^  personal  rights  and  private  property  can 
not  be  arbitrarily  invaded,  and  the  determination  of  the  Leg- 
islature is  not  final  or  conclusive.  If  it  passes  an  act  osten- 
sibly for  the  public  health,  and  thereby  destroys  or  takes 
away  the  property  of  a  citizen,  or  interferes  with  his  personal 
liberty,  then  it  is  for  the  courts  to  scrutinize  the  act  and  see 
whether  it  really  relates  to  and  is  convenient  and  appropriate 
to  promote  the  public  health.  It  matters  not  that  the  Leg- 
islature may  in  the  title  to  the  act,  or  in  its  body,  declare  that 
it  is  intended  for  the  improvement  of  the  public  health.  Such 
a  declaration  does  not  conclude  the  courts,  and  they  must  yet 
determine  the  fact  declared  and  enforce  the  supreme  law.'' 

In  the  case  of  Mugler  v.  Kansas,  123  U.  S.  623,  the  emi- 
neut  jurist.  Justice  Harlan,  speaking  for  the  highest  court 
of  the  world,  said  :  "  If,  therefore,  a  statute  purporting  to 
have  been  enacted  to  protect  the  public  health,  the  public 
morals,  or  the  public  safety,  has  no  real  or  substantia!  rela- 
tion to  those  objects,  or  is  a  palpable  invasion  of  rights  se- 
cured by  the  fundamental  law,  it  is  the  duty  of  the  courts  to 
so  adjudge,  and  thereby  give  effect  to  the  Constitution."  See 
Minnesota  v.  Barber,  136  U.  S.  313, 

It  will  not  be  controverted  that  the  owner  of  land  is 
the  owner  of  gas  mined  upon  his  own  land ;  that  it  is  his 
property. 

The  right  of  private  property  includes  the  right  to  dis- 
pose of  all  one's  legal  acquisitions  without  illegal  restraint 
or  diminution.  These  principles  are  almost  as  old  as  the 
law  itself. 

The  Constitution  of  the  United  States  provides  that  "  No 
State  shall  make  or  enforce  any  law  which  shallabridge  the 
privileges  or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law." 

The  Constitution  of  Indiana,  in  the  bill  of  rights,  declares 
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that  ^' all  men  are  endowed  with  certain  inalienable  rights; 
that  among  these  are  life,  liberty,  and  the  pursuit  of  happi- 
ness." It  is  also  declared  that  "  No  man's  property  shall  be 
taken  by  law  without  just  compensation." 

See  the  following  authorities,  as  bearing  upon  the  questions 
involved  in  the  case :  llennessy  v.  City  of  St  Paulj  37  Fed. 
Rep.  565 ;  Cole  v.  Kegler,  61  Iowa,  59  ;  Harvey  v.  Dewoody, 
18  Ark.  252;  State  v.  Mott,  61  Md.  297;  ManhoUan  Man- 
ufacturing,  etc.,  Co.  v.  Van  Keuren,  23  N.  J.  Eq.  251  ;  Gleiin 
V.  Mayor,  5  Gill  &  J.  424;  Bills  v.  Belknap,  36  Iowa, 
583  ;  Everett  v.  City  of  Council  Bluffs,  46  Iowa,  66  ;  Quenton 
v.  Burton,  61  Iowa,  471 ;  Everett  v.  City  of  Marquette,  53 
Mich.  460;  Avies  v.  Port  Huron  Log  Dinving,  etc.,  Co,,  11 
Mich.  139 ;  Sedgwick  on  Stat,  and  Const.  Law,  p.  534  ;  New 
Albany,  etc.,  R,  B.  Co.  v.  Peterson,  14  Ind.  112;  Acton  v. 
BlundeU,  12  M.  and  W.  324 ;  City  of  GreencasUe  v.  Hazelett, 
23  Ind.  186  ;  Haldeman  v.  Bruckart,  45  Pa.  St.  514 ;  Wheatley 
V.  Baugh,  23  Pa.  St.  528 ;  Taylor  v.  Fickas,  64  Ind.  167  ;  An- 
gel 1  Watercourses,  sections  94,  135;  State,  ex  rel.,  v.  Woodruff 
Sleeping,  etc.,  Co.,  114  Ind.  155  ;  Hannibal,  etc.,  R.  R.  Co.  v. 
Husen,  96  U.S.  466  ;  County  of  Mobile  v.  Kimball,102  U.S.691 ; 
Walling  v.  People,  etc.,  116  U.  S.  446  ;  Leisy  v.  Hardin,  135 
U.  S.  100 ;  Minnesota  v.  Barber,  supra  ;  Brimmer*  v.  Reb- 
man,  138  U.  S.  78. 

It  is  clearly  apparent  that  the  statute  in  question  had  for 
its  purpose  the  prohibition  of  the  transportation  of  natural 
gas,  and  confining  its  use  and  sale  to  a  limited  territory ; 
curtailing  its  use,  diminishing  its  value,  abridging  the  rights 
of  the  owners,  and  other  persons  who  might  wish  to  Buy 
and  transport  it  to  markets  beyond  the  distance  which  the 
natural  well  pressure  will  carry  it,  absolutely  prohibiting  its 
use  and  sale  beyond  a  small  territory  wherein  it  can  be 
distributed  by  the  natural  well  pressure ;  and  if  subject  to 
be  safely  transported  into  other  States  it  necessarily  inter* 
feres  with  interstate  commerce. 

I  have  hurriedly  and  briefly  stated  some  of  the  objections 
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to  tl)e  constitutionality  of  the  law.  No  good  can  be  accom- 
plished by  extending  this  opinion,  and  discussing  each  ques- 
tion involved  separately,  and  supporting  the  position  by  au- 
thority. I  believe  the  law  to  be  unconstitutional  and  void 
for  several  reasons,  and  the  law  being  void  the  complaint 
was  bad,  and  the  demurrer  was  properly  sustained.  To  up- 
hold the  law  at  all  it  is  necessary  to  strike  out  all  the  Legis- 
lature has  said  in  such  emphatic  terms  that  no  artificial 
methods  can  be  used  in  transporting  natural  gas,  or  even  in 
keeping  up  its  pressure,  and  interpolate  in  lieu  thereof  an 
allegation  that  artificial  methods  mav  be  used  to  the  extent 
of  tliree  hundred  pounds  to  the  square  inch  in  pipes  tested  to 
the  strength  of  four  hundred  pounds  to  the  square  inch.  In 
view  of  the  absolute  and  positive  prohibition  against  the  use 
of  any  artificial  methods  expressed  in  the  statute,  it  seems 
to  me  no  such  intention  can  be  attributed  to  the  Legislature^ 
or  such  a  construction  given  to  the  law. 
Filed   June  20, 1891. 
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Taxes.— Jntw/id  Sale  of  Land  to  Pay. —  What  Constitutes. — Title  of  Purchaser. — 
LiabilUy  for  Waste. —  Void  Deed  of  Remote  Grantor. — Burden  of  I^oof. — 
Lien  for  Taxes. — How  Asserted. — Incon'ect  Description  of  Land  on  Tax  Du- 
plicate.—  When  ImmaieriaL — A.  was  the  owner  of  the  land  in  controversy, 
which  was  part  of  a  larger  tract  belonging  to  T.  She  was  taxed  with 
land  which  she  did  not  own,  and  paid  the  taxes,  snpposing  that  she  was 
paying  the  same  on  the  land  which,  in  fact,  belonged  to  her.  The  land 
belonging  to  A.  was  taxed  with  the  other  land  to  T.,  and  sold  in  a  suit 
to  foreclose  .a  tax  lien,  the  appellant  becoming  the  purchaser  thereof. 
A.  was  not  a  party  to  the  suit.  After  the  date  for  redemption  the  ap- 
pellant took  a  deed,  and  entered  into  the  possession  of  the  land  and  cut 
some  timber. 

Heldf  that  the  decree  of  foreclosure  was,  as  to  A.,  an  absolute  nullity,  and 
the  sale  thereunder  did  not  affect  her  title  to  the  land  in  dispute. 
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Heid,  also,  that  the  deed  executed  bj  the  sheri£f  to  the  appellant,  pureuaDC 
to  the  sale  on  the  decree  against  T.,  was  no  defence  to  an  action  by  A. 
for  the  possession  of  the  land  in  controversy,  nor  was  it  any  defence  to 
her  action  for  waste. 

Heldf  also,  that  the  claim  of  the  appellant  that  one  of  A.'s  grantors,  who 
inherited  the  land  in  dispute  from  her  first  husband,  and  conveyed  it 
during  her  second  marriage,  had  children  alive  by  her  first  husband  at 
the  date  of  the  execution  of  said  deed,  thereby  vitiating  it,  must  be  es- 
tablished by  a  preponderance  of  the  testimony. 

Held,  also,  that  if  the  appellant  desired  a  lien  for  taxes  on  the  land  in  dis- 
pute, the  burden  was  upon  him  to  prove  that  there  were  taxes  due  upon 
that  particular  piece  of  said  land,  and  the  amount  of  such  taxes. 

^e/d,  also,  that  if  A.  paid  the  taxes  due  from  her,  it  was  immaterial 
whether  her  land  was  correctly  or  incorrectly  described  on  the  tax  du- 
plicate. 

De£D. — Description  of  Land. — How  Construed. — That  part  of  a  deed  which 
undertakes  to  describe  the  premises  conveyed  is  always  construed  with 
great  liberality,  and  a  deed  is  never  to  be  so  construed  as  to  render  it 
void,  if  any  other  construction  can  be  given  it. 

From  the  Sullivan  Circuit  Court. 

G,  W.  Buff  and  J.  8.  Baya^  for  appellant. 
J.   T.  Hays  and  H,  J.  Hays,  for  appellee. 

CoPPEY,  C.  J. — The  complaint  in  this  case  consists  of 
three  paragraphs.  The  first  is  in  the  ordinary  form  of  an 
action  to  recover  the  possession  of  real  estate ;  the  second  is 
an  action  to  recover  for  waste,  and  the  third  alleges,  among 
other  things,  that  the  appellee  is  the  owner  in  fee  of  the 
land  therein  described,  deriving  her  title  thereto  by  inherit- 
ance from  her  father ;  that  her  father,  during  his  life,  kept 
all  the  taxes  and  assessments  against  the  same  paid,  and  that 
since  his  death  the  appellee  has  fully  paid  all  the  taxes  and 
assessments  against  the  same  each  year  as  they  became  due ; 
that  notwithstanding  such  facts  the  auditor  of  Sullivan 
county  assessed  a  large  amount  of  taxes  against  the  same, 
erroneously,  in  the  name  of  Nancy  A.  Tilford,  who  did  not 
pay  the  same  because  she  did  not  own  said  land,  and  because 
the  appellee  was  the  owner  thereof;  that  the  prosecuting  at- 
torney of  said  county  instituted  an  action  in  the  Sullivan 
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Circuit  Court  to  foreclose  said  supposed  tax  lien,  making  the 
said  Nancy  A.  Tilford  a  party  thereto,  in  which  action  a  de- 
cree was  rendered  ordering  the  sale  of  said  laud ;  that  pur- 
suant to  said  decree  the  sheriff  of  said  county  sold  said  laud 
aud  the  appellant  became  the  purchaser  thereof  and  received 
a  deed  therefor ;  that  the  appellee  was  not  a  party  to  said 
suit  and  had  no  knowledge  thereof  during  its  pendency. 

The  appellant  filed  an  answer  to  this  complaint  consisting 
of  two  paragraphs,  and  also  a  cross-bill  by  which  he  sought 
to  quiet  his  title  to  the  land  in  controversy. 

Upon  issues  formed  the  cause  was  tried  by  a  jury  who  re- 
turned a  verdict  for  the  appellee  to  the  effect  that  she  was 
the  owner  in  fee  of  the  land  and  was  entitled  to  the  posses- 
sion of  the  same,  and  assessing  her  damages  at  twenty-five 
dollars. 

Upon  this  verdict  the  court,  over  a  motion  for  a  new  trial, 
rendered  judgment. 

The  only  errors  properly  assigned  in  this  court  are,  that 
the  court  erred  in  overruling  the  demurrer  to  the  second  and 
third  paragraphs  of  the  complaint,  and  in  overruling  the  ap- 
pellant's motion  for  a  new  trial. 

No  objection  to  either  the  second  or  third  paragraph  of 
the  complaint  is  pointed  out,  aud  after  a  careful  reading  we 
are  of  the  opinion  that  they  each  state  a  cause  of  action. 

The  land  in  dispute  is  a  tract  containing  seventeen  and 
one-third  acres,  being  a  part  of  the  east  half  of  the  south- 
east quarter  of  section  thirty-four,  in  township  six  north,  of 
range  ten  west,  in  Sullivan  county,  and  is  described  by  metes 
and  bounds.  The  entire  eighty-acre  tract  seems  to  have 
been  taxed  to  Nancy  A.  Tilford. 

The  appellee  was  taxed  with  land  in  section  thirty-three 
which  she  did  not  own,  and  supposing  it  to  be  the  land  in 
controversy  paid  the  taxes  on  the  same  as  they  became  due. 
Other  parties  paid  taxes  on  all  the  land  in  section  thirty- 
three,  so  that  the  taxes  paid  by  the  appellee  was  a  double 
Vol.  128.— 38 
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tax.  The  prosecuting  attorney  brought  suit  against  Nancy 
A.  Tilford  under  the  provisions  of  section  6491,  R.  S.  1881, 
to  foreclose  the  tax  lien  on  the  eighty-acre  tract  which  in- 
cludes the  land  in  coutroversyi  obtained  a  decree,  sold  the 
land  in  pursuance  thereof  and  the  appellant  became  the  pur- 
chaser. The  appellee  was  not  a  party  to  that  suit.  Ailer 
the  date  for  redemption  the  appellant  took  a  deed  and  en- 
tered into  the  possession  of  the  land  and  cut  some  timber. 

It  is  a  fundamental  principle  that  a  party  oan  not  be 
affected  by  a  proceeding  in  court  to  which  he  was  not  a  party, 
and  in  which  he  had  no  opportunity  of  being  heard.  The 
decree  of  foreclosure  was,  as  to  the  appellee,  an  absolute 
nullity,  and  the  sale  thereon  did  not  affect  her  title  to  the 
land  in  dispute.  Her  title  was  as  perfect  after  the  sale  as  it 
was  prior  thereto,  and  if  she  could  have  maintained  an  ac- 
tion for  its  possession  against  the  appellant  had  he  taken 
possession  without  the  sale,  she  can  maintain  such  action 
now.  The  deed  executed  by  the  sheriff  of  Sullivan  county 
to  the  appellant  pursuant  to  the  sale  on  the  decree  against 
Nancy  A.  Tilford,  was  no  defence  to  the  appellee's  action  for 
the  possession  of  the  land  in  controversy,  nor  was  it  any  de- 
fence to  her  action  for  waste. 

It  is  claimed,  however,  that  under  the  well-established 
rule  that  a  plaintiff  in  an  action  in  ejectment  must  recover 
on  the  strength  of  his  own  title  and  not  on  the  weakness  of 
that  of  his  adversary,  the  evidence  in  this  cause  w^as  not 
sufficient  to  warrant  a  recovery  by  the  appellee. 

The  title  of  the  appellee  is  perfect,  provided  the  descriptions 
contained  in  the  conveyances  are  sufficiently  definite ;  and 
provided  further,  that  such  conveyances  are  all  valid.  The 
description  found  in  some  of  the  conveyances  is  uncertain, 
but  not  to  such  an  extent,  we  think,  as  to  render  them,  for 
that  reason,  void. 

That  part  of  a  deed  which  undertakes  to  describe  the 
premises  conveyed  is  always  construed  with  great  liberality, 
and  a  deed  is  never  to  be  so  construed  as  to  render  it  void, 
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if  any  other  construction  can  be  given  it.  Key  v.  Ostrandeft^y 
29  Ind.  1 ;  Gano  v.  Aldridge,  27  Ind.  294. 

We  think  the  conveyances  and  decrees  in  partition  read 
in  evidence  in  this  cause^  when  taken  in  connection  with  the 
other  evidence,  authorized  the  jury  to  find  that  the  appellee 
was  the  owner  of  the  land  described  in  her  complaint,  pro- 
vided a  deed  executed  by  Harriet  Wilson  to  William  B. 
Bowen  is  to  be  regarded  as  a  valid  conveyance. 

Harriet  Wilson  was  the  widow  of  O.  P.  Wolf  from  whom 
she,  as  such  widow,  inherited  the  land  now  in  dispute.  She 
subsequently  married  John  Wilson,  and  during  the  second 
marriage  executed  the  deed  above  named. 

It  is  claimed  by  the  appellant  that  at  the  date  of  the  exe- 
cution of  the  deed  she  had  children  alive  by  her  former  hus- 
band, and  that  her  deed  to  Bowen  was,  for  that  reason,  void. 
The  deed  in  question  was  executed  on  the  4th  day  of  May, 
1866,  more  than  twenty  years  before  the  trial  of  this  caAise. 
The  testimony  as  to  whether  Harriet  Wilson  had  a  child  by 
her  former  husband,  living  at  the  time  of  her  second  marriage, 
is  conflicting. 

The  burden  was  upon  the  appellant  to  show  such  facts  as 
rendered  her  deed  void,  and  this,  we  think,  he  failed  to  do. 
We  are  of  the  opinion  that  the  evidence  in  the  cause  was 
sufficient  to  warrant  the  jury  in  finding  that  the  appellee 
was  the  owner  and  entitled  to  the  possession  of  the  land  in 
controversy. 

It  is  also  contended  by  the  appellant  that  the  court  should 
have  ascertained  the  amount  of  tax  due  on  the  land  in  con- 
troversy, and  should  have  declared  the  same  a  lien. 

It  is  su£Gicient  to  say,  upon  this  branch  of  the  case,  that  the 
land  in  dispute  seems  to  have  been  taxed  with  an  entire 
eighty-acre  tract.  If  the  appellant  desired  a  lien  for  taxes 
on  the  particular  seventeen  acres  in  dispute  here,  the  burden 
was  on  him  to  prove  that  there  were  taxes  due  upon  this 
tract,  and  to  prove  the  amount  of  such  taxes.  This  he  did 
not  attempt  to  do,  and,  furthermore,  the  testimony  tends  to 
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prove  that  the  appellee  had  paid  all  the  taxes  due  from  her 
iu  Sullivau  county.  If  she  paid  the  taxes  due  from  her  it 
was  immaterial  whether  her  laud  was  correctly  or  incorrectly 
described  on  the  tax  duplicate. 

Some  other  objections  are  urged  as  to  the  instructions 
given,  and  refused  by  the  court,  and  to  rulings  of  the  court 
in  admitting  evidence  on  the  trial  of  the  cause. 

We  have  given  these  questions  a  careful  consideration,  and 
do  not  think  the  court  erred  in  any  of  the  matters  of  which 
the  appellant  complains. 

The  damages  assessed  by  the  jury,  however,  are  excessive. 
They  are  assessed  at  the  sum  of  twenty -five  dollars,  whereas 
the  highest  damages  proven  were  eight  dollars. 

The  evidence  in  the  cause  does  not  make  a  case  for  exem- 
plary damages. 

If  the  appellee  will  remit  the  sum  of  seventeen  dollars 
within  sixty  days  from  this  date,  the  judgment  will  be 
affirmed  at  her  costs  ;  otherwise  it  is  reversed. 

Filed  June  12, 1891. 


,ip~5W  No.  15,047. 

Barnes  v.  Sammons  et  al. 

Principal  and  Surety. — Righu  of  Surety. — Suit  by  Owner  of  Promitsory 
Note. — Surety  can  not  Compel  by  Proceedings  in  Equity. — The  surety  on  a 
promissorj  note  can  not  maintain  a  suit  in  equity  to  compel  the  owner 
to  bring  suit  upon  the  note  and  proceed  to  collect  it,  as  an  adequate 
remedy  at  law  is  afforded  by  sections  1210  and  1211,  R.  S.  1881,  which 
provide  that  the  surety,  by  service  of  notice  on  the  creditor,  can  compel 
him  to  sue  upon  the  note,  and  that  the  creditor's  failure  to  do  so  will  t*e- 
lease  the  surety. 

Same. — Fraudulent  Conveyance  by  PiHncipal  Debtor. — Action  to  Set  Aside. — 
When  Surety  can  not  MaifUain. — A  surety  upon  a  note,  who  has  not  paid 
the  debt,  can  not  bring  a  suit  to  have  a  fraudulent  conveyance  of  real 
estate  made  by  the  principal  debtor  set  aside,  and  have  the  land  de- 
clared subject  to  the  payment  of  the  debt. 
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From  the  Decatur  Circuit  Court. 

J.  8.  Seobey,  for  appellant. 

J.  D.  Miller,  F.  E.  Gavin,  W.  A,  Moore,  E.  P.  Ferris,  W. 
W.  Spencer  and  /.  S,  Ferris,  for  appellees. 

Olds,  J. — The  appellant  filed  his  complaint  in  this  action 
against  the  appellees,  William  M.  Sammons,  Anna  Sammons, 
Mary  F.  Buckley,  Nelson  Mowry  and  Katie  Mayer,  asking 
to  have  certain  conveyances  of  real  estate  set  aside  and  sub- 
jected to  the  payment  of  certain  notes,  and  to  compel  the 
holders  of  the  notes  to  proceed  to  collect  the  same,  or  that 
the  appellant  be  released  as  surety  thereon. 

The  appellees  demurred  to  the  complaint  for  want  of  facts, 
which  was  sustained,  exceptions  were  reserved,  and  judgment 
rendered  on  demurrer. 

The  ruling  on  the  demurrer  is  assigned  as  error,  and  pre- 
sents the  only  question  in  the  case. 

Two  questions  are  presented  by  this  ruling : 

First.  Can  a  surety  upon  a  note,  without  having  paid  the 
debt,  bring  a  suit  to  have  a  fraudulent  conveyance  of  real 
estate  made  by  the  principal  debtor  set  aside,  and  have  the 
land  declared  subject  to  the  payment  of  the  debt  ? 

Second,  Can  a  surety  on  a  promissory  note  maintain  a  suit 
in  equity  to  compel  the  owner  to  bring  suit  upon  the  note 
and  proceed  to  collect  it? 

As  to  the  last  question  it  must  be  answered  in  the  neg- 
ative. 

It  is  a  well-settled  rule  that  equity  will  not  intervene  and 
afford  relief  when  the  party  has  a  full  and  adequate  remedy 
at  law. 

Sections  1210  and  1211,  R.  S.  1881,  afford  the  surety  an 
adequate  remedy.  By  service  of  notice  on  the  creditor  he 
can  compel  him  to  bring  suit  on  the  note,  and  his  failure  to 
do  so  will  release  the  surety.  This  is  as  adequate  and  com- 
plete a  remedy  as  is  afforded  by  proceedings  in  equity,  hence 
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a  proceeding  in  equity  will  not  lie  for  this  purpose.     It  then 
remains  to  determine  the  first  question. 

Courts  of  chancery  originally  took  jurisdiction  to  set  aside 
a  fraudulent  conveyance  after  the  creditor  had  obtained  his 
judgment  at  law,  but  since  our  courts  of  law  and  equity  are 
blended,  and  the  one  court  has  jurisdiction  of  actions  at  law 
and  suits  in  equity,  and  grants  both  equal  and  equitable  re- 
lief, the  rule  has  been  so  modified  in  this  State  that  the 
creditor  may  join  the  action  for  judgment  on  his  claim  with 
his  suit  to  set  aside  a  fraudulent  conveyance  made,  by  the 
debtor,  and  in  the  same  action  recover  both  a  judgment  on 
liis  claim  and  a  decree  setting  aside  the  fraudulent  convey- 
ance and  subjecting  the  laud  to  the  payment  of  his  judg- 
ment.    Field  V.  Holzman,  93  Ind.  205. 

This  is  the  very  limit  to  which  we  think  the  rule  has  been 
carried  in  this  State,  and  farther  than  it  has  been  carried  in 
many  others. 

The  surety  may  pay  the  debt  and  then  bring  his  action  and 
be  subrogated  to  the  rights  of  the  original  creditor,  and 
bring  his  action  for  judgment  on  his  claim  and  to  set  aside  a 
fraudulent  conveyance. 

But,  until  the  surety  has  been  compelled  to  pay  or  has 
sustained  some  loss,  he  has  no  right  of  action.  He  has  no 
lien  upon  the  land  of  his  principal.  His  cause  of  action  has 
not  accrued,  and  he  has  no  right  to  a  judgment  or  lien  upon 
the  land  of  the  debtor  until  he  has  paid  the  debt ;  then  he 
has  a  claim  against  his  principal  which  he  has  the  right  to 
have  satisfied  out  of  the  property  of  the  principal.  Until 
then  he  has  no  right  of  action  either  in  law  or  equity. 

Originally,  it  was  necessary  for  the  creditor  to  allege  and 
prove  that  he  had  taken  the  necessary  proceedings  at  law, 
viz.,  that  he  had  recovered  a  judgment  upon  his  claim  before 
a  court  of  equity  would  interfere  and  afford  relief.  Pom. 
Eq.  Jur.,  section  1415.  But,  as  we  have  before  stated,  this 
rulo  has  been  so  far  modified  that  he  may  join  his  action 
for  judgment  upon  his  claim  and  for  equitable  relief;  but  we 
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are  not  aware  that  any  court  lias  held  that,  in  the  absence  of 
a  statute  authorizing  it,  he  may  maintain  his  suit  in  equity 
to  set  aside  the  fraudulent  conveyance  without  either  first 
having  obtained  his  judgment  at  law,  or  sought  a  judgment 
in  the  same  action.  The  creditor  must  at  least  take  steps  to 
obtain  his  judgment  at  the  same  time  he  seeks  equitable  re- 
lief. This  the  surety  can  not  do  until  he  has  paid  the  judg- 
ment. 

It  is  true,  the  surety  is  a  creditor  from  the  time  he  exe- 
cutes the  note,  in  the  sense  that  he  assumes  the  liability  from 
that  date,  and  is  aflPected  by  any  fraudulent  conveyance  made 
by  the  debtor  of  his  property  thereafter ;  and  being  detri- 
mental to  the  interest  of  the  surety,  should  he  pay  the  debt, 
he  may  prosecute  his  suit  in  equity  to  have  such  fraudu- 
lent conveyance  set  aside.  It  is  possible  that  the  surety, 
after  he  has  served  a  notice  on  the  creditor  requiring  him 
to  bring  suit  upon  the  note,  and  the- creditor  has  brought 
suit  upon  the  note,  and  there  has  been  a  finding  and  puoper 
judgment  rendered  in  favor  of  the  creditor  and  surety 
recjuiring  that  the  property  of  the  principal  debtor  be 
first  exhausted  for  the  payment  of  the  debt,  may  then 
maintain  an  action  to  set  aside  the  fraudulent  convey- 
ance made  by  the  principal  debtor ;  and  the  property  so 
conveyed  may  be  levied  upou.  If  the  claim  be  thus  re- 
duced to  judgment  the  rights  of  the  parties  are  fixed,  and  no 
further  adjudication  need  be  had  ;  but  the  surety  can  not  in- 
stitute a  suit  to  set  aside  a  fraudulent  convevance  without 
first  having  obtained  a  judgment  in  his  favor  as  surety,  or, 
having  paid  the  debt,  seeks,  in  the  same  proceeding,  to  have 
judgment  on  his  claim,  as  well  as  a  decree  setting  aside  the 
conveyance.  The  original  creditor  can  not  maintain  a  suit 
to  set  aside  a  fraudulent  conveyance  without  having  first  ob- 
tained a  judgment,  or  by  seeking  a  judgment  in  the  same 
proceeding  ;  and  certainly  the  surety  possesses  no  rights  su- 
perior to  the  creditor  in  this  respect.  This  right  of  the 
surety  is  spoken  of  by  law  writers  as  a  right  of  subrogation 
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to  the  right  of  the  (creditor.  Until  a  judgment  establishing 
bis  suretyship  has  been  rendered^  or  he  has  paid  the  debt,he 
has  no  rights  which  he  can  enforce  against  the  principal. 
Brandt  Suretyship  and  Guaranty,  section  195 ;  Bump 
Fraudulent  Conveyances  (3d  ed.),  pp.  507,  and  508;  Wait 
Fraudulent  Conveyances,  etc.,  sec.  111.  See  "Fraudulent 
Conveyances,'*  8  Am.  &  Eng.  Encyc.  of  Law,  and  authori- 
ties there  cited. 

The  conclusion  we  have  reached  leads  to  an  affirmance  of 
the  judgment. 

Judgment  affirmed^  with  costs. 

Miller,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  May  26, 1891  ;  petition  for  a  rehearing  overmled  Sept.  17, 1891. 


No.  15,061. 

Hoffman  v.  Harvey. 

From  the  Porter  Circuit  Court. 

L.  r.  Michenery  Attorney  General,  J,  E.  MeDonM,  J.  M.  Butler,  A,  H. 
SnawsLud  C.  N.  Morton^  for  appellant. 
W,  JohnsUm  and  J.  S,  Slieky  for  appellee. 

Olds,  J. — ^The  sole  question  presented  by  this  appeal  is  the  constitu- 
tionality of  an  act  of  the  Legislature  entitled,  "An  act  for  the  protection 
of  the  public  health  by  promoting  the  growth  and  sale  of  healthy  cattle 
and  sheep,  making  it  a  misdemeanor  to  sell  the  same  without  inspection 
before  slaughtering  within  this  State,  and  to  authorize  cities  to  appoint  in- 
spectors."    Actte  of  1889,  p.  150  (Elliott's  Supp.,  section  359). 

The  appellee  was  prosecuted  before  a  justice  of  the  peace  for  a  violation 
of  the  law  and  fined  and  committed  to  jail.  He  then  filed  his  petition  in 
the  court  below  for  a  writ  of  habeas  coiyus,&nd  was  released,  the  court 
holding  the  law  unconstitutional.  The  appellant  is  the  sheriff  of  Porter 
county. 

This  same  law  has  been  held  unconstitutional  by  this  court  in  the  case 
of  State  V.  KUin^  126  Ind.  68,  on  the  authority  of  the  case  of  Minnesota  v. 
Barber,  136  U.  S.  313,  involving  the  validity  of  a  statute  of  Minnesota.- 

On  the  authority  of  these  cases  the  judgment  in  this  case  is  affirmed. 

Filed  June  13, 1891. 
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ABATEMENT. 
See  Bastardy,  3. 

1.  Flea  in, — Former  Action. — Non-PoBiffnent  of  Oosta  in, — PraeHee. — It  is  a 
matter  in  the  soand  discretion  of  the  courl^  as  to  whether  or  not  it 
will  stay  proceedings  upon  the  filing  of  a  plea  in  abatement  alleging 
that  the  plaintiffs  had  formerly  commenced  an  action  upon  the  iden- 
tical supposed  cause  of  action  set  up  in  the  complaint  in  the  second 
action,  and  had  dismissed  the  same,  and  that  the  defendants  had  re> 
covered  a  judgment  in  said  original  action  for  costs  which  had  not 
been  paid.  .  Cashman  v.  Broumlet^  266 

2.  Ptea  of.— Purchase  P'iee  of  Real  Estate. — Action  to  Recover. — Insufficiency 
of  Plea. — In  an  action  to  recover  the  agreed  purchase  price  of  a  tract 
of  land  conveyed  by  the  plaintiff  to  the  defendant,  a  plea  in  abate- 
ment is  bad,  which  alleges  that  at  the  time  the  plaintiff  conveyed  the 
real  estate  to  the  defendant  she  had  no  legal  title  to  the  same,  but 
that  the  legal  title  was  in  another,  and  that  an  action  was  pending 
against  the  defendant  upon  his  warranty,  he  having  conveyed  the 
land,  but  which  does  not  show  that  either  the  defendant  or  his  gran- 
tees have  been  disturbed  or  interrupted  in  their  possession. 

Pirker  v.  ChdberUon,  319 

ABORTION. 
See  Criminai.  Law,  3  to  6,  8. 

ACTION. 
See  MALFRAcncE. 

ADMINISTRATOR'S  SALE. 
See  Decedents'  Estates,  4,  6, 11  to  14. 

AFFIDAVITS. 
See  New  Trial,  2. 

ALIMONY. 
See  Divorce,  2,  3. 

ALLUVION. 
See  Easement,  7. 

AMENDMENT  OF  PLEADING. 
See  Practice,  14. 

APPEAL. 

See  Drainage,  1,  4, 11, 12;  Injunction,  1 ;  Judgment;  Practice,  10  to 

12, 14,  20,  21 ;  Supreme  Court,  1. 

1.  Acceptance  of  Money  Due  on  Judgment.— Assignment  of  Errors. — Plea  to. — 
The  acceptance  of  the  money  awarded  by  a  judgment  precludes  the 
prosecution  of  an  appeal.  A  verified  plea  to  an  assignment  of  errors 
alleging  such  an  acceptance  is  a  good  plea.         Newman  v.  Kiserj  358 

2.  Same. — Assignm^ent  of  Errors. — Flea  in  Bar  and  Abatement  to. — I\witiee. — 
The  practice  of  answering  the  assignment  of  errors  by  a  plea  in  bar,  or 
in  abatement,  where  there  is  matter  in  bar  or  abatement  which  occurs 
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alter  the  rendition  of  the  judgment,  is  generally  appropriate  and 
proper,  for  assignments  of  error  may  be  met  by  pleas,  answers,  de- 
murrers or  motions.  Ih. 

3.  Same. — Attorney* ^  Acts. —  When  Qieni  Bound  Thereby. — Money  Paid  on 
Judgment, — Right  of  AUomey  to  Receive. — Where  one  of  the  appellants 
did  not  directly  contract  with  the  attorney  who  received  the  money 
paid  in  on  the  judgment,  but  his  co-appellant  did,  and  such  attorney 
was  fully  recognized  by  the  non  employing  appellant  as  his  repre- 
sentative throughout  the  entire  proceedings,  it  is  too  late  to  repudiate 
the  representative's  act  after  action  has  been  taken  upon  it  by  the 
court,  or  by  adverse  parties.  An  attorney  has  authority  to  receive 
money  paid  to  the  clerk  upon  a  judgment  rendered  in  favor  of  his 
client.  lb. 

APPLICATION. 

See  Insurance,  2,  3. 

APPOINTMENT. 
See  Office  and  Officer,  1  to  3. 

APPROPRIATION  OF  LAND. 
See  RAiiiROAD,  1,  2. 

ARREST  OF  JUDGMENT. 
See  New  Trial,  3.     , 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  1. 

ASSESSMENT. 

See  Drainage,  1,  2,  12;  Street  Improvement;  Street  Railwat,  6; 

Taxes,  5  to  13. 

ASSESSMENT  OF  DAMAGES. 
See  Practice,  3. 

ASSIGNMENT  OK  ERRORS. 
See  Appeal,  1,  2;  Practice,  16. 

ATTORNEY  AND  CLIENT. 
See  Appeal,  3. 

1.  Privileged  Communicatians.  —  Communications  made  by  an  agent  of 
the  client  to  his  attorney  concerning  the  client's  business  are  not 
privileged  conimunicatiun.s  as  between  the  agent  and  the  attorney,  and, 
with  the  client's  consent,  the  attornev  may  testifv  to  them. 

"  Bingham  v.  Walk,  164 

2.  Profit  Made  by  Atioimey. — Munt  Account  to  Client. — Where  an  attorney 
was  employed  to  enforce  and  collect  a  judgment  and  decree  against 
specific  lands,  and  proceeded  so  far  in  his  employment  as  to  procure 
a  Hale  of  the  land,  and  liad  his  client,  under  his  advice,  purchase  it 
for  the  benefit  of  the  estate  represented  by  him,  and  thereafter,  while 
he  was  yet  such  attorney,  lie  purchased  an  outstanding  title,  under  an 
express  agreement  that  he  would  hold  it  in  trust  for  the  estate  repre- 
sented by  his  client,  and  subsequently  sold  the  land  at  a  great  ad- 
vance, he  must  be  held  as  a  trustee  for  liis  client.  He  must  account 
for  all  the  profits  made  in  the  Iransaction  after  deducting  the  amount 
he  was  to  pay  for  the  title  and  his  reasonable  attorney's  fees. 

Hughes  V.  WiOaan,  4^1 
BANKS  AND  BANKING. 

1.  Bank  Stock. — Taxation  of. — Assessment  in  Name  of  Bank, — Effect  of, — 
Excessive  Assessment.  ^Remedy. — Where  bank  stock  is  assessed  and  a 
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valuation  put  upon  it  by  the  proper  officer,  and  an  entry  made  of  the 
aBsessment  upon  the  tax  duplicate,  the  fact  that  the  aaseisment  was 
made  in  the  name  of  the  bank,  instead  of  the  individual  stockholders, 
will  not  invalidate  the  lien,  or  relieve  the  respective  stockholders 
from  the  payment  of  the  tax  lor  which  it  is  liable.  If  the  parties 
were  aggrieved  on  account  of  being  assessed  wilh  a  greater  amount 
than  should  have  been  charged  against  them,  they  had  a  remedy 
by  appearing  before  the  city  board  of  equalization. 

Small  V.  City  of  Latoi-enceburghf  2S1 

2.  Bank  of  Diacount  and  Depotnt. — Pi&mmption  as  to — As  we  have  only 
one  general  statute  providing  for  the  organization  of  banks  of  dis- 
count and  deposit,  the  presumption  is,  that  a  bank  of  discount  and  de- 
posit was  organized  under  that  statute.  The  presumption  is  a  rebut- 
table one,  but  such  a  presumption  makes  &  piima  facie  case. 

Brightm  v.  White,  SSO 

3.  Same. — Transfers  by  Insolvent  Bank. — Nidlily  of. — Preference  of  Oreditors. — 
Assignments  or  transfers  of  evidences  of  indebtedness  by  an  in- 
solvent bank,  with  a  view  to  preferring  one  creditor  to  another,  are 
utterly  null  and  void.  Section  2697,  K.  S.  1881.  A  creditor  taking 
an  assignment  in  violation  of  the  terms  of  the  statute  gets  no  shadow 
of  title.     Blair  v.  Hajina,  87  Ind.  298,  distinguished.  lb. 

BASTAEDY. 

1.  Inspection  of  Child. — Instruction  to  Jury. — NewlVial — A  new  trial  should 
not  be  granted  in  a  bastardy  proceeding  becanseof  alleged  misconduct 
of  the  jury  in  inspecting  the  features  of  the  child  during  a  recess  in 
the  trial  of  the  cause,  where  they  were  instructed  that  they  had  no 
right,  in  pasmng  upon  the  qnt-stion  of  paternity,  to  take  into  con- 
sideration the  countenance  of  the  child,  or  to  inspect  it,  but  that  they 
must  consider  only  the  oral  testimony.       Im  Matt  v.  StuiCf  ex  rel.y  ISS 

2.  8amt. — Evidence. —  Cross- Examination. — Where  the  relatrix,  in  a  bas- 
tardy proceeding,  testifies  on  cross-examination  by  the  defence  to  an 
act  of  intercourse  other  than  that  resulting  in  pregnancy,  the  State 
may  be  permitted  to  call  a  witness  to  corroborate  her  testimony.     lb. 

3.  StUl-bom  Child.— Institution  of  Suit  Befoie  Eirth.— Rendition  of  Judgment 
After  Death. — Where  a  prosecution  for  bastardy  is  commenced  before 
the  birth  of  the  child,  the  law  recognizes  the  existence  of  the  child 
sufficiently  to  authorize  the  prosecution,  and  its  subsequent  death, 
whether  in  ulero  or  after  birth,  will  not  abate  the  action.  Section  997, 
R.  8.  1881.  The  court  is  authorized  in  such  a  case  to  give  judgment 
for  such  sum  as  shall  be  deemed  just,  and  tlie  judgment  may  be  ren- 
dered after  the  death  of  the  child.  Cavjield  v.  Stvte^  ex  reLj  56  Ind. 
168,  distinguished.  Robinson  v.  State,  ex  rel.,  397 

BILL  OF  EXCEPTIONS. 

See  Costs,  1,2;  Practice,  9,  18,  19,  23. 

How  Evidence  Made  Part  of. — Stenographer's  Report — A  bill  of  exceptions  in- 
corporating the  evidence  is  always  essential,  as  the  evidence  must 
come  to  the  appellate  tribunal  under  the  sanction  of  the  trial  judge. 
Evidence  cannot  be  brought  into  u  bill  of  exceptions  by  reference  to 
a  stenographer's  report,  but  the  report  itself  may  be  incorporated. 

Dick  V.  MuUins,  565 

BOARD  OF  EQUALIZATION. 
See  Taxes,  4,  5,  8. 

BONA  FIDE  PURCHASER. 
See  Lien,  2 ;  Lis  Pendens  ;  Vendor  and  Purchaser. 
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BONDS. 
See  G&AYEL  Road,  5. 

BRIDGES. 

1.  Bridge  Over  Boundary  Stream. — Coai  of  ConstrtLctionf  or  Bqaairing. — Con' 
9enl. — One  county  can  not  purchase  or  construct  a  bridge  over  a 
stream  forming  the  boundary  line  between  it  and  an  adjoining 
county,  and  compel  such  adjoining  county  to  pay  its  proportionate 
part  of  the  expense;  nor  can  it  compel  such  adjoining  county  to  pay 
its  proportionate  part  of  the  cost  of  repairing  such  a  bridge.  Such 
adjoining  county,  to  be  liable,  must  consent  to  such  purchase,  or 
erection,  and  mere  silence,  when  the  first  county  serves  notice  of  its 
intention  to  purchase,  or  build,  such  a  bridge,  is  not  such  a  consent 
as  will  render  such  adjoining  county  liable  to  pay  a  proportionate 
share  of  the  cost.  Boards  etc.,  v.  Boaid,  «te.,  295 

2.  Same. — A  County  May  Build  a  Bridge  Over  its  Boundary  Line. — A  county 
may  purchase,  or  build  at  its  own  expense,  a  bridge  over  a  stream 
between  it  and  an  adjoining  county  ;  which  bridge,  when  so  pur- 
chased or  built,  will  belong  to  the  county  bnying,  or  building  it.  lb, 

CARRIER  AND  PASSENGER, 
See  Common  Carrier;  Railroad,  10, 11. 

CASES  DISTINGUISHED. 

Blair  v.  Ilanna,  87  Ind.  298,  distinguished.  Brighton  v.  White,  3S0 

Summers  v.  Tarney,  123  Ind.  560,  distinguished.    Hormann  v.  HarlmdZy  S5S 

Canfield  v.  State,  ez  rrf.,  56  Ind.  168,  distinguished. 

RobiMoh  V.  State,  ex  reL,  S97' 

State,  ex  rel.,  v.  Indiana,  etc.,  Co  ,  120  Ind.  575,  distinguished. 

Jamieson  v.  Indiana,  etc,,  Co.,  555 

CHANGE  OF  VICNUE. 
See  Decedents'  Estates,  17. 

CHARTER. 
See  Street  Railway,  1  to  5. 

CHATTEL  MORTGAGE. 

See  Partnership. 

1.  Foreclosure. — Failure  to  Object  to  Fonn  of  Judgment. — In  an  action  to 
foreclose  a  chattel  mortgage,  where  the  notes  secured  waive  valua- 
tion laws,  but  the  mortgage  does  not,  and  the  judgment  is  that  the 
mortgage  be  foreclosed  and  the  property  sold  according  to  law,  to  pay 
and  satisfy  the  indebtedness,  the  judgment  will  not  be  reversed,  there 
being  no  objection  to  its  form,  on  the  ground  that  the  judgment  is  for 
the  sale  of  the  mortgaged  property  without  relief. 

Mansfield  v.  Shipp,  o5 

2.  Recording. — As  between  the  mortgagor  and  the  mortgagee  or  the 
latter's  assignee,  it  is  not  necessary  to  record  a  chattel  mortgage.  As 
between  them  it  is  valid  without  recording.         Reynolds  v.  Quick,  SIS 

3.  Same. — Receiver. — If  a  petition  to  foreclose  a  chattel  mortgage  shows 
that  the  raorrsfajror  is  in^jolvent,  th;it  the  mortgaged  property  is  not 
sufficient  in  value  to  seeure  the  debt,  and  that  there  is  danger  of 
its  removal  beyond  the  jurisdiction  of  the  court,  it  is  sufficient  to 
authorize  the  appointment  of  a  receiver  of  such  property.  lb. 

4.  Fraud  in  Makinrf  Sah. —  LiabHitif  of  Mortgagor  for  Value  of  Property. — 
ReleuM  ofSiDeticA. — If  the  mortgagee  of  a  chattel  mortgage  sell  the 
property  mortgaged  under  a  power  authorizing  the  sale,  becoming 
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the  pnrchaser  of  it  himself  at  an  amount  far  below  the  value  of  the 
mortgaged  property,  but  fails  to  give  the  requisite  notice  of  the  sale, 
and  by  misstatements  and  falsehoods  prevents  a  fair  competition  at 
such  sale,  thereby  being  able  to  secure  it  at  a  price  far  below  its 
value,  the  sale  is  merely  a  colorable  one,  wholly  insuiiicient  to  bar 
the  mortgagor's  equity  of  redemption.  The  mortgagee  will  be  held 
to  account  to  the  mortgagor  or  his  sureties  for  the  fair  value  of  such 
property  at  the  time  of  its  appropriation ;  and  if  its  value  exceeded 
the  debt,  the  debt  is  paid  and  the  sureties  released. 

NiehoUf  Shepurd  &  Co.  v.  Burch,  324. 

COLLATERAL  ATTACK. 
See  CoBPORATiON ;  Drainage,  5  to  7 ;  Partition,  L 

COMMON  CARRIER. 

1.  Falsely  Cliarginy  Passenger  Concerning  Payment  of  His  Fare. — Miscondud 
of  Ptssenger  in  Heat  oj  Passion. — Ejecting. — A  railroad  company  can 
not  justify  the  act  of  its  conductor  in  expelling  a  passenger,  who 
has  paid  his  fare,  on  account  of  his  having,  in  tlie  heat  of  passion, 
when  he  was  falsely  charged  with  the  failure  to  pay,  used  improper 
language,  such  as  swearing  in  the  presence  of  female  and  other  pas- 
sengers in  a  loud  tone  of  voice,     LouisvillCy  etc.,  R.  W.  Co.  v.  Wolf€jS47 

2.  Same — Ejecting  Passenger. — Damages  Oecanoned  by  Passenger  Resisting. — 
A  passenger  lawfully  in  a  car,  who  is  illegally  and  wrongfully 
ejected,  may  recover  for  the  damages  occasioned  to  his  person  by  his 
making  a  reasonable  resistance  to  prevent  his  removal.  Ilf. 

CONDITION  SUBSEQUENT. 
See  Deed,  2  to  4. 

CONSIDERATION. 
See  Deed,  5;  Promissory  Note. 

CONSOLIDATION. 

See  Railroad,  8. 

CONSTITUTIONAL  LAW. 
See  Natural  Gas. 

1.  Tie  VoU.^ConsiitiUionality  of  Section  47S6,  R.  S.  1881.— Section  4736, 
B.  S.  1881,  which  provides  that  where  an  election  results  in  a  tie  vote 
for  opposing  candidates,  tlie  judges  of  election  shall  determine  by  lot 
the  person  entitled  to  the  office,  is  not  in  conflict  with  the  constitu- 
tional provision  that  all  elections  shall  be  by  ballot  (Const.,  Art.  2. 
section  13),  and  is  valid.  Johnston  v.  StatCyex  rel.,  lo 

2.  Samie. — Mandjamvus. — Where  the  judges  of  election,  after  certifying  the 
result  as  a  tie  vote,  adjouru  without  determining  by  lot  the  person 
entitled  to  the  office,  they  may  be  compelled  by  mandate  to  re-assemble 
and  take  the  action  required  by  law.  Jb. 

3.  Same. — Relator. — Estoppel. — The  relator  is  not  estopped  to  successfully 
urge  his  claim  to  tlie  office  by  requesting  the  election  officers  not  to 
determine  the  result  of  the  election.  lb. 

4.  Uniformity  of  Statute — Local  or  Special  Legislation. — A  statute  which  is 
of  general  and  uniform  operation  througliout  the  State,  and  operates 
alike  upon  all  persons,  under  the  same  circumstances,  is  not  sub- 
ject to  the  objection  that  it  is  special  or  local  legislation. 

Qilson  V.  Board,  etc.,  65 

6.  Same. —  Uniformity  in  Ihxing  DijUrict.—li  a  tax  law  provides  that  the 
rate  of  assessment  and  taxation  shall  be  uniform  and  equal  through- 
out the  locality  in  which  the  tax  is  to  be  levied,  it  does  not  violate 
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the  section  of  the  Constitution  requiring  that  a  tax  law  shall  provide 
for  a  uniform  and  equal  rate  of  assessment  and  taxation.  lb. 

6.  Police  Power. — heedful  RegukUUms. — Legisialure. — Wliere  a  subject  is 
within  the  police  power  of  the  State,  the  question  as  to  what  regula- 
tions are  proper  and  needful  is  one  for  legislative  consideration  and 
decision.  Jamieson  v.  Indiana,  etc,  Co.,  55o 

7.  Same. — Legidaiure. —  Usurpation  (^  Power. —  Presumption. —  Courts  will 
not  presume  that  the  Legislature  has  usurped  power  or  disregarded 
the  organic  law.  A  party  who  asserts  that  Ihe  Legislature  has  usurped 
power  or  has  violated  the  Constitution  must  affirmatively  and  clearjy 
establish  his  position.  lb, 

CONTEST  OF  ELECTION. 
See  ElectionSi  1. 

CONTRACT. 
See  Parties  ;  Statute  of  Frauds- 

1.  BeBcimon. —  Waiver. — One  wlio,  uninfluenced  by  the  fraud,  deals  with 
the  property  as  his  own,  after  having  fully  discovered  that  fraud  has 
been  practiced  upon  him  in  the  contract  or  transaction  by  or  through 
which  he  acquired  the  property,  thereby  waives  his  right  to  rescind. 

Tarkington  v.  Purvis,  16'J 

2.  Same, — Acts  not  Amounting  to  Waiver  of  Right  to  Rescind. — Equivocal 
acts,  however,  which  do  not  clearly  evince  a  purpose,  with  complete 

'  knowledge  of  the  fraud,  to  retain  the  property  as  his  own,  will  not 
defeat  the  right  of  the  person  defrauded  to  rescind.  The  act  must  be 
unequivocal,  and  must  show  an  election  to  retain  the  property  after 
discovering  the  deceit  before  the  right  to  rescind  is  gone.  lb. 

3.  Same. — Parclmsev  oj  PartnerAhip  Interest. — Fraud. — Where  the  purchaser 
of  an  interest  in  a  partnership  seeks  to  rescind  the  contract  because 
of  the  vendor's  misrepresentations,  and  has  fully  perfected  his  right 
to  claim  a  rescission  by  tendering  back  everything  that  had  been  re- 
ceived, and  by  offering  to  place  the  fraudulent  vendor  in  ataiu  quo, 
the  fact  that  such  purchaser  afterwards  received  money  arising  from 
the  sale  of  some  of  the  assets  of  the  firm  does  not  affect  his  right  to 
compel  the  rescission,  if  the  property  was  sold  in  the  course  of  the 
firm^s  business,  and  the  money  received  was  fully  accounted  for  with- 
out loss  to  the  vendor.  76. 

4.  Same. — Assignment  of  Firm  Assets. — Repudiation  of, — The  purchaser  of 
an  interest  in  a  partnership  who  offers  to  rescind  because  of  the 
fraud  practiced  upon  hira  by  the  partner,  does  not  lose  his  right  of  re- 
scission by  afterwards  joining  the  other  partners  in  a  deed  of  volun- 
tary assignment  of  the  firm  assets,  where  after  the  deed  was  signed 
and  acknowledged,  but  before  it  was  delivered  or  recorded,  he  repu- 
diates the  assignment,  and  does  not  consent  to  the  delivery  of  the 
deed.  lb. 

5.  Statute  of  Frauds. — Correspondence. — If  a  contract  which  comes  within 
the  statute  of  frauds  can  be  extracted  from  correspondence  between 
the  parties  upon  the  subject  of  the  contract,  the  statute  is  satisfied. 

Austin  V.  Davis,  JjpfH 

6.  Borne, — Agreffmffni  to  Make  Child  an  Heir, — Transfer  of  Property. — Drust. 
— Married  Woman. —  Void  Contract. — Ratification. — Statute  of  Frauds. — 
Art  Peiformance. — Where  a  childless  husband  and  wife,  in  considera- 
tion that  a  young  girl  should  be  surrendered  to  them,  agreed  to  take 
her  as  their  own  child,  provide  for  her  and  bring  her  up  as  their  own, 
and  at  their  death  leave  her  all  their  property,  and  the  husband  after- 
wards adopted  the  child,  to  which  the  wife  assented. 

Held,  that  the  husband  was  not  restrained   by  the  contract  in  the  en- 
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joyment  of  hia  property,  and  that  he  could  dispose  of  it  as  he  pleased 
during  his  life,  by  gift  or  otherwise. 

Heldj  also,  that  a  conveyance  in  good  faith  in  his  lifetime  of  all  his  prop- 
erty to  his  wife  vested  in  her  an  absolute  title  to  the  property,  it  not 
being  charged  with  any  trust  in  favor  of  the  girl. 

Held,  also,  that  the  contract  was  void  as  to  the  wife,  because  of  her  cov- 
erture when  it  was  entered  into,  and  incapable  of  ratification. 

Held,  also,  that  a  new  verbal  contract  made  by  the  wife  after  the  death  of 
the  husband  was  within  the  statute  of  frauds,  and  a  part  performance 
on  the  part  of  the  girl  did  not  take  it  out  of  the  statute.  lb, 

CONTEIBUTION. 
See  Decbdents'  Estates,  2. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence  ;  Railroad,  3,  7, 12, 13. 

CONVEYANCE. 
See  Trust  and  Trustee. 

CORPORATE  STOCK. 
See  Decedents'  Estates,  10, 11,  14  to  16. 

CORPORATION. 

Bristenee  of. — Attacked  by  Direct  Pi-oceeding. —  WKen  Must  be. — Where  there 
is  a  statute  authorizing  the  creation  of  a  corporation  and  an  attempt 
to  comply  with  the  statute,  and  an  actual  exercise  of  corporate  func- 
tions, the  existence  of  the  corporation  can  only  be  destroyed  by  a 
direct  proceeding.  Crowder  v.  Town  of  StUlivan,  4^6 

COSTS. 

See  Drain aoe,  1 1 ;  Elections,  3. 

1.  Rdaxingof. —  When  Motion  May  be  Made. —  Bill  of  Exceptions. — A  mo- 
tion to  modify  the  judgment  and  retax  the  costs  in  a  case  may  be 
made  at  any  time  during  the  term  when  the  judgment  was  rendered, 
as  during  that  entire  term  the  proceedings  arein/iert.  It  is  not  neces- 
sary that  the  motion  should  be  extended  on  the  order-book.  It  is 
sufficient  if  it  is  brought  into  the  record  by  the  bill  of  exceptions. 

Meirill  v.  Shirk,  SOS 

2.  Same.^Bill  of  Exceptions. —  What  it  Must  Contain. — The  law  does  not 
necessarily  contemplate  a  trial  and  the  introduction  of  evidence  on 
the  hearing  of  a  motion  of  this  character.  A  bill  of  exceptions  is 
sufficient  which  contains  the  verified  motion  to  modify  the  judgment 
and  retax  the  costs,  together  with  an  itemized  and  a  properly  certified 
statement  of  the  costs,  and  which  recites  that  "  all  the  evidence  intro- 
duced upon  said  hearing  or  heard  by  the  court  was  the  complaint, 
answer  and^  reply,  the  verdict  of  the  jury  and  the  judgment  of  the 
court  in  said  cause,  together  with  the  verified  motion  and  exhibit 
above  referred  to."  lb. 

3.  Same. — Action  to  Quiet  TUle. — Joinder  of  with  Action  for  Partition. — Tax- 
atixm  of  Costs. — Discretion  of  Court. — Where  an  action  to  quiet  title  is 
joined  with  an  Action  for  partition,  the  taxation  of  costs  is  governed 
by  section  590,  R.  S.  1881,  and  the  successful  party  is  entitled  to  re- 
cover his  costs,  and  the  court  has  no  discretion  to  refuse  it.  The  ver- 
dict and  judgment  are  conclusive  against  the  unsuccessful  party.    lb. 

COUNTY. 
See  Bridges. 

COUNTY  AUDITOR. 
See  Taxes,  9, 10. 
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COUNTY  COMMISSIONERS. 
See  Elections,  1. 

Ertclion  of  Couri-Houge. — Minm-  Changen  Without  Plans  or  SpecificalioM. — 
Power  of  Commissioners  to  Make, — Presumptions. — Under  section  4243, 
B.  S.  1881,  requiring  plans  and  specitications  for  the  construction  of 
public  buildings  to  be  prepared  and  tiled  before  advertising  for  pro- 
posals, a  board  of  county  commissioners  may  make  a  change  in  a 
mutter  of  detail,  such  as  tlie  heating  or  lighting  of  a  court-house,  in 
process  of  erection,  without  requiring  plans  and  specifications  of  tlie 
proposed  change  to  be  tiled,  and  without  advertising  for  proposals 
for  the  same.  No  important  general  change  in  the  plan  of  the  build- 
ing can  be  thus  made,  only  changes  in  matters  oi  detail.  It  must  be 
presumed  that  the  board  of  comm)ssionei>  neither  violated  the  law, 
nor  acted  in  bad  faith  in  ordering  changes  in  a  matter  of  detail,  and 
in  the  absence  of  countervailing  facts,  it  must  be  also  presumed 
that  the  changes  were  of  such  minor  importance  and  so  necessary  that 
it  was  not  only  the  right  of  the  board  to  order  them  made,  but  that 
it  was  its  duty  to  cause  them  to  be  made. 

Board,  elc.y  v.  Cin^dnnatif  etc.,  Co.f  240 

COVENANT. 

1.  Running  with  Land. —  What  is. — A  covenant  in  a  deed  of  certain  prem- 
ises, *'  together  with  the  mill  and  all  privileges  and  easements  thereto 
belonging,"  is  a  covenant  running  with  the  land  that  the  grantors 
had  a  right  to  maintain  the  dam  at  the  height  it  was  when  the  deed 
was  made.  Scott  v.  Stetler,  SS5 

2.  Same. — Action  for  Broken  (Jovena7U. — Suhsequad  Giunlee. —  When  can  not 
Maintain. — In  a  suit  by  a  subsequent  grantee  against  the  grantors 
in  the  above  deed  based  upon  the  breaking  of  said  covenant,  the 
grantors  may  successfully 'defend  by  showing  that  they  sold  the  land 
with  the  agreement  that  the  grantees,  among  other  things,  were  to 
repair  or  rebuild  the  old  dam,  and  that  it  should  not  be  raised  be- 
yond iU  original  height;  that  for  the  ))urpose  of  deceiving  their 
grantors  the  grantees  destroyed  the  marks  indicating  the  height  of 
the  dam,  and  falsely  represented  that  the  height  was  not  increased, 
and  that  therefore  the  grantors  executed  the  deed  in  ignorance  of 
the  fact  that  the  height  of  the  dam  had  been  increased.  J^. 

CRIMINAL  LAW. 

1.  AssauU  and  Batiery  with  ItUeni  to  Kill. — Information. — An  information 
charging  that  one  A.,  at,  etc.,  on,  etc.,  "did  then  and  there  unlaw- 
fully, feloniously,  wilfully,  and  purposely,  and  with  premeditated 
malice,  in  a  rude,  insolent,  and  angry  manner,  touch  one  B.,  with  in- 
tent then  and  there,  and  thereby,  her,  the  said  B.,  feloniously,  wil- 
fully, and  purposely,  and  with  premeditated  malice,  to  kill  and  mur- 
der," etc.,  contains  a  good  charge  of  assault  and  battery,  with  intent 
to  commit  the  crime  of  murder.  Vaughun  v.  SUUe,  14 

2.  Larceny. — Information. — Duplicity.  — An  information  charging  in  one 
count  the  larceny  of  two  distinct  articles  of  personal  property  be- 
longing to  different  persons,  without  alleging  that  the  property  of  the 
two  owners  was  stolen  at  the  same  time  and  by  the  same  act,'  is  bad 
for  duplicity.  '       Joslyn  v.  SlaU^  160 

3.  Abortion. — Sufficiency  of  Indictment. — An  indictment  for  criminal  abor- 
tion charging  that  an  instrument  was  feloniously  introduced  into 
the  womb  of  a  pregnant  woman,  with  the  intent  to  produce  a  mis- 
carriage, such  operation  not  being  necessary  to  save  the  woman's 
life,  is  sufficient  without  showing  what  kind  of  a  wound  it  pro- 
duced or  what  disease  it  caused.  Mhodes  y.  State,  189 
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4.  Same. — Indidment. — The  indictment  was  not  bad  because  it  showed 
both  miscarriage  and  death.  lb. 

6.  Same. — IhtplicUy, — Charging  Accessory, — The  indictment  was  not  bad 
for  duplicity  because  it  charged  an  accessory  before  the  fact  as  prin- 
cipal, lb. 

6.  Same.—^ Evidence. — Declarations  in  Last  lUneas. — Declarations  and  ex- 
clamations indicative  of  pain  or  sutTering,  made  by  the  woman  in 
her  last  illness^and  not  referring  to  the  past,  are  competent  evidence. 

lb. 

7.  Same. —  WUties,%. — Impeachment. — Where  the  State  is  neither  surprised 
nor  prejudiced  by  the  testimony  of  a  witness  called  by  it,  it  may  not 
contradict  such  witness  by  evidence  of  contradictory  statements 
made  out  of  court.  1  b. 

8.  Same. — Evidence. — It  was  not  competent  for  the  State  to  show  that 
the  woman,  upon  whom  the  abortion  was  produced,  was  buried  at 
the  expense  of  the  county.  lb. 

9.  Same. — InMruction. — Reasonable  Doubt. — In  a  case  where  the  evidence 
of  guilt  is  purely  circumstantial  an  instruction  that  *' The  defendant 
is  to  have  the  benefit  of  any  doubt.  If,  however,  all  the  facts  estab- 
lished necessarily  lead  the  mind  to  the  conclusion  that  he  is  guilty, 
though  there  is  a  bare  possibility  that  he  may  be  innocent,  you  should 
find  him  guilty,"  is  erroneous.  lb. 

CUSTODY  OF  CHILD. 

See  Divorce,  1,  4. 

DAMAGES. 

See  Common  Cabrier. 

When  Exemplary  May  be  Given. — Exemplary  damages  may  be  given  when 
malice  and  oppression  weigh  in  the  controversy,  and  the  act  is  not 
punishable  as  a  crime.  Louimlle^  etCj  JR.  W,  Co.  v.  WolfCj  347 

DECEDENTS*  ESTATES. 

1.  Extent  of  OredUoi-^s  Lie»i  on  Realty. — A  creditor  of  an  estate  has  a  lien 
for  his  claim  on  the  entire  realty  of  the  estate,  and  can  not  be  con- 
fined to  a  particular  part  of  it.  Chaplin  v.  Sullivan,  60 

2.  Insufficiency  of  Personal  Assets. — Payment  of  Indebtedness  by  Purchase  of 
Part  of  Real  Estate. — Right  of  Contribution. — A  purchaser  of  land  set 
of!*  to  one  of  the  children  of  a  decedent  in  a  partition  proceeding,  who, 
in  order  to  prevent  the  land  so  purchased  by  him  from  being  sold  to 
dbcharge  outstanding  claims  against  the  estate,  pays  off  such  in- 
debtedness, the  executor  not  having  any  assets  with  which  to  do  so, 
is  entitled  to  contribution  from  one  who  has  also  purchased  a  portion 
of  said  estate,  but  who  refuses  to  pay  his  proportion  of  said  indebt- 
edness. FalUy  V.  Oriblingy  110 

3.  Sam^. — Expenses  of  Administration. — Real  Estate  of  Decedent  Liable  for. — 
Under  our  statute,  the  land  of  a  decedent  is  subject  to  be  sold  by 
an  executor  or  administrator  to  make  assets  with  which  to  pay  the 
expenses  of  administration.  lb. 

4.  Same. — Statute  of  Limitations. — Application  to  SeU  Land  to  Pay  Debts. — 

When  Must  be  Filed. — The  fifteen  years'  statute  of  limitations  applies 
to  applications  of  an  executor  or  administrator  to  sell  lands  for  the 
purpose  of  making  assets  with  which  to  discharge  the  liabilities  of 
the  estate  represented  by  him.  The  statute  does  not  begin  to  run, 
however,  until  the  executor  or  administrator  discovers  the  insufficien- 
cy of  the  personal  estate,  and  that  it  is  necessary  to  sell  land  to  make 
assets  to  pay  ofi*  such  liabilities.  lb. 

Vol.  128.— 39 
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5.  SaaM, — StaiuU  of  LimUatioM, — Defence  of, — How  Pleaded. — Demurrer. — 
Complaint. — In  an  action  by  an  executor  to  sell  land  of  a  decedent 
for  the  purpose  of  discliarging  liabilities  against  his  estate,  a  de- 
murrer will  not  lie  to  the  complaint  on  the  ground  that  the  action  is 
barred  by  the  statute  of  limitations,  unless  the  complaint  affirma- 
tively shows  that  such  is  the  fact.  The  statute  of  limitations  must 
be  pleaded,  and  is  not  available  on  demurrer  unless  it  affirmatively 
appears  that  the  case  is  not  within  any  of  the  exceptions  to  the  siat^ 
ute.  lb. 

6.  Sale  of  Land  by  Adminisiralor. — Mortgagee  not  Party  to  Proceeding — Lien 
not  Divested. — To  divest  the  lien  of  a  mortgage  by  an  administrator's 
sale  Ok  land,  the  mortgagee  must  be  made  a  party  to  the  proceeding, 
and  the  court  must  order  the  sale  of  the  land  to  discharge  the  lien. 
Where  the  mortgagee  was  not  a  party  to  the  proceeding  to  sell,  and 
the  court  did  not  order  a  sale  to  pay  his  mortgage,  the  lien  of  the 
mortgage  was  not  divested,  and  the  purchaser  took  the  land  subject  to 
such  lien,  notwithstanding  the  administrator's  assurance  to  the  con- 
trary. 0*uw  V.  Meeks,  360 

7.  Same. — Final  Settlement. —  When  May  be  Set  Aside  — Summons. — Under 
section  2403,  R.  S.  1881,  any  person  interested  in  an  estate  which  has 
been  finally  settled,  if  he  was  not  personally  served  with  summons, 
and  did  not  appear  at  the  hearing  of  such  final  settlement,  may  have 
the  same  set  aside  if  it  affects  him  adversely,  for  any  of  the  causes 
therein  specified.  /6. 

8.  Same. — Final,  Settlement. — Action  by  Creditor  to  Set  Aside. — Estoppel. — 
When  a  creditor  of  a  decedent  seeks  to  set  aside  the  final  settlement 
of  the  administrator,  on  the  ground  that  the  administrator  misappro- 
priated the  funds  arising  from  the  sale  of  certain  real  estate,  he  is 
not  estopped  from  so  doing  because  formerly  he  had  brought  a  suit, 
in  which  he  was  defeated,  to  set  aside  the  sale  of  the  land,  alleging 
as  a  reason  therefor  that  the  land  sold  too  cheap.  Neither  is  he.  es- 
topped because  he  failed  to  object  to  certain  acts  and  declarations  of 
the  administrator,  it  not  appearing  that  he  knew  his  rights,  or  thut 
his  failure  to  object  in  any  degree  influenced  the  conduct  of  the  ad- 
ministrator, or  that  the  administrator  did  not  know  all  the  facts  a» 
fullv  as  he  did.  Ib^ 

9.  Childless  Second  Wife. — Interest  in  Husband? b  Pealty. —  Rights  of  Children. — 
Under  the  statute  previous  to  the  amendment  of  1889  a  childless 
second  wife  takes  a  fee  simple  title  in  one- third  of  the  real  estate  of 
which  her  husband  died  .seized.  At  her  death  the  children  of  the 
husband  by  a  former  mtirriage  become  her  forced  heirs,  and  the 
quitclaim  deeds  of  such  children  do  not  estop  them  from  recovering 
the  land  after  the  death  of  the  widow.  The  said  <leeds  only  pass  the 
title  held  by  the  grantors  at  the  time  of  the  conveyances. 

Montgomery  v.  McCumber,  S7j^ 

10.  Corporate  Stock. — Personal  Property. — Shares  of  stock  in  a  corporation, 
owned  by  the  decedent  at  the  time  of  his  death,  are  personal  prop- 
erty. Citizen^  Street  R.  W.  Co.  v.  Robbins,  44» 

11.  Same. — Salt  — Such  stock  descends  to  the  heirs  at  law,  subject  to 
the  right  of  the  administrator  to  subject  the  same  to  sale  in  the 
manner  prescribed  by  the  laws  of  the  State.  lb. 

12.  Sam^. — Public  and  Private  Sales. — The  common  law  right  of  the  ad- 
ministrator to  sell  and  dispose  of  personal  property  does  not  exist 
in  this  State.  Sales  of  such  property  must  be  made  in  the  manner 
prescribed  by  our  statutes  upon  the  subject.  In  the  absence  of  an 
order  from  the  proper  court,  the  sale  must  be  public,  and  where  the 
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sale  is  private,  under  tlie  order  of  the  court,  it  must  be  made  in  sub- 
stantial compliance  with  the  order.  lb. 

13.  Same. — Sales  Under  Order  of  Court, —  When  TUie  Passes. — In  cases  of  pri- 
vate sales,  where  the  order  of  ^he  court  does  not  require  a  confirma- 
tion, if  the  sale  is  made  in  substantial  compliance  with  the  order  of 
the  court  the  title  passes  to  the  purchaser  upon  his  compliance  with 
ttie  terms  of  the  sale.  2b. 

14.  Same —  VctHdity. — Where  an  order  to  sell  stock  at  private  sale  required 
the  administratrix  to  make  the  sale  on  good  security,  and  the  sale 
was  made  upon  the  individual  note  of  the  purchaser  without  any 
SPQurity  and  on  a  credit  oi  ten  years,  the  statute  authorizing  a  credit 
of  only  twelve  months,  the  sale  was  void  and  vested  no  title.  lb. 

15.  Same. — Corporate  Slock. — Tranter  of  on  Books  of  Corporaiion. — Liability 
for  Illegal  Transfer. — In  such  case,  if  the  corporation,  with  notice  that 
the  slock  belonged  to  the  estate  of  the  decedent,  and  with  notice  of 
the  order  of  sale,  cancels  the  certificates  of  stock,  and  issues  a  new 
certificate  to  the  purchaser,  without  inquiring  into  the  validity  of 
the  sale,  it  is  liable  to  the  estate  for  any  loss  occasioned  thereby.  It 
is  bountl  to  know  that  the  sale  has  been  made  in  compliance  with  the 
terms  of  the  order.  *  Jb. 

16.  Same. — LiahUUy  q^  Corporation  to  Estate. — A  purchaser  of  such  new 
certificate,  in  good  faith,  and  without  notice  of  any  illegality  in  the 
surrender  and  cancellation  of  the  original  stock,  is  not  liable  to  the 
estate,  its  remedy  being  against  the  corporation.  76. 

17.  Applic-ilion  to  Remove  Administrator. —  Change  of  Venue. — In  an  appli- 
cation to  remove  an  administrator  the  party  making  the  application  is 
not  entitled  to  a  change  of  venue  from  the  county,  nor  is  he  entitled 
to  a  change  from  the  judge.  Bovxn  v.  Stewarij  501 

18.  Same. — Appointment  of  Administrator. — Powex  of  Court  — Adverse  Party. — 
Where  more  than  twenty  days  had  elapsed  after  the  death  of  a  decedent, 
and  neither  the  widow  nor  anv  of  the  children  had  taken  out  letters  of 
administration,  it  was  proper  for  the  court  to  appoint  the  treasurer  of 
Carroll  county,  the  decedent  being  a  resident  of  said  county  at  the  time 
of  his  death,  administrator  of  the  estate  of  said  decedent,  it  being 
claimed  that  at  the  time  of  his  death  the  decedent  held  mortgages  on 
large  bodies  of  land  in  Carroll  coudty  and  in  adjoining  counties  which 
were  unpaid,  and  that  he  was  indebted  to  the  city  of  Delphi  and  the 
county  of  Carroll  in  a  large  sum  for  taxes  due  on  personal  property 
which  had  never  been  listed  for  taxation.  The  treasurer  of  the  county, 
under  the  circumstances,  was  not  a  stranger  to  the  estate,  and  there- 
fore incompetent  to  take  out  letters.  Neither  did  he  have  snch  an 
adverse  interest  as  against  the  estate  as  to  render  him  an  improper 
person  to  administer  upon  the  same.  lb. 

19.  Same. — Evidence. — Competent/  of  to  Probst  Need  of  Administraiion. — Upon 
the  hearing  of  the  application  to  remove  the  administrator,  it  was 
proper  for  him  to  show  that  there  were  unsatisfied  mortgages  upon 
real  estate  in  Carroll  county,  held  by  the  decedent  in  his  lifetime.  It 
was  a  circumstantial  fact,  which  the  court  might  consider  in  deter> 
mining  as  to  the  necessity  for  an  administration  of  the  estate.      Jb. 

20.  Same. — Evidence. — Communication  of  Decedent. — Inadmissibility  of — Cus- 
tom as  to  Appointment  of  Administrators, — Incompetent  to  Show. — Upon 
such  a  hearing  the  court  did  not  err  in  excluding  testimony  as  to  tlie 
wish  of  the  decedent,  communicated  to  his  son,  that  his  estate  should 
not  be  administered  upon.  Neither  did  it  err  in  excluding  testimony 
as  to  the  custom  of  the  Carroll  Circuit  Court  in  the  appointment  of 
administrators.  lb, 

21.  Same. — Settlement  of  Estate  by  Heirs  without  Administration. —  When  can 
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not  be  Done. — The  heirs  of  a  decedent  can  not  hy  agreement  among 
themselves  to  settle  an  esiate  without  administration  where  there  are 
creditors,  deprive  such  creditors  of  the  right  to  take  letters,  or  to  pro- 
cure others  to  take  them.  Letters  having  once  been  properly  granted, 
the  person  to  whom  such  grant  is  made  acquires  the  right  to  fully 
administer  the  estate.  lb. 

22.  Same. — Appomtment  of  Adminittrator. — Presumption  as  to. — Asmiling  Ap- 
pointment.— Burden  of  Proof. — Where  the  court  has  granted  letters  of 
administration,  the  legal  presumption  exists  that  the  action  of  the 
court  was  right,  and  the  burden  is  upon  those  assailing  the  right  of 
appointment  to  prove  that  there  was  no  necessity  for  administration. 

lb. 
DEDICATION. 

See  Easement,  6. 

DEED. 

1.  Warranty.  —  Estoppel. —  Subsequently  Acquired  IHtle. —  Any  subsequent- 
ly acquired  title  by  a  grantor  in  a  warranty  deed  to  the  premises  con- 
veyed by  him  inures  to  the  benefit  of  the  grantee,  and  such  grantor 
is  estopped  to  claim  title  thereto.  Neely  v.  Soyce,  1 

2.  Condition  Subsequent. — Sufficiency  to  Dejeat  Estate. — Aiding. — A  condi- 
tion subsequent  that  will  defeat  an  estate  created  by  a  deed  must  be 
fairly  expressed  in  the  deed  itself.  The  words  used  must  create  the 
condition.  The  court  will  not  supply  it,  if  the  parties  fail  to  express 
it.  Sumnei-  v.  DameU,  SS 

3.  Same. — Condition  must  be  Clearly  Stated. — A  condition  may  be  created 
by  any  words  which  show  clear,  unmistakable,  intention  on  the  part 
of  a  grantor  to  create  an  estate,  or  condition,  regard  being  had  to  the 
whole  of  the  deed  in  which  they  occur.  The  word  "condition"  need 
not  be  used,  but  words  importing  a  condition  must  be  used,  or  plain- 
ly inferred  from  the  instrument  and  the  existing  facts.  lb. 

4.  Same. — County  Seat. — Re^noval. — B^cvernon  of  Land  Conveyed  to  Secure 
Location  of. — In  1816  the  Legislature  moved  the  county-seat  of  "Wayne 
county  from  Salisbury  to  Centreville,  where  it  remained  until  1874, 
when  it  was  removed  to  Richmond.  In  1819  the  owner  of  certain 
land  situated  in  Centreville,  in  consideration  of  the  seat  of  justice 
having  been  permanently  established  in  Centreville,  and  for  no 
other  consideration,  conveyed  it  to  A,  B,  and  C,  by  name,  the  com- 
missioners of  the  county,  "  and  their  successors  in  oflBce,  for  the  use 
of  said  county." 

Heldj  that  this  was,  in  efl'ect,  a  conveyance  to  the  county,  and  not  to  them 
as  trustees  for  the  county  ;  that  the  grantor  had  received  a  sufficient 
consideration  for  the  conveyance  from  the  presumed  benefit  he  de- 
rived from  the  location  of  the  county-seat  at  Centreville  from  1819 
to  1874,  and  that  the  land  conveyed  did  not  revert  to  the  grantor  or 
his  heirs  when  the  county-seat  was  removed  to  Richmond.  lb. 

6.  Parol  Evidence  to  Skoio  Consideration. — Where  the  consideration  of  a 
deed  is  stated  in  general  terms,  as  for  love  and  affection,  the  true  con- 
sideration may  be  shown  by  parol  evidence  in  an  action  to  set  aside 
the  conveyance  as  fraudulent.  Nichohf  Shepard  <f:  Co.  v.  Burchy  3S4 

6.  Ihscriptiofn  of  Land. — Hone  Construed. — That  part  of  a  deed  which  un- 
dertaKes  to  describe  the  premises  conveyed  is  always  construed  with 
great  liberality,  and  a  deed  is  never  to  be  so  construed  as  to  render  it 
void,  if  any  other  construction  can  be  given  it.      Origsby  v.  Akin^  591 

DEFALCATION. 
See  Office  and  Officer,  1. 
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DELIVERY. 
See  Gift,  2. 

DESCENTS. 
See  Decedents'  Estates,  9. 

DESCRIPTION  OF  LAND. 
See  Deed,  6 ;  Mechanic's  Lien,  1 ;  Taxes,  14. 

DESERTION. 
See  Husband  and  Wife. 

DITCH. 
See  Drainaoe. 

DIVORCE. 

1.  Ousiody  of  Child. — SteUus  Fixed  by  Decree. — How  StattLs  May  be  Changed. — 
The  decree  in  a  divorce  suit  awarding  the  custody  of  a  child  to  one 
of  the  parties,  fixes  the  status  of  the  child  as  beween  the  parties  until 
modified  or  set  aside  for  cause  shown  by  some  subsequent,  or  supple- 
mental,  proceeding  iu  the  same  cause.  Ijeming  v.  SaUy  317 

2.  Alimony. — Evidence. — Pension. — For  the  purpose  of  determining  the 
amount  of  alimony  to  beT given,  the  wife  may  testify  as  to  the  amount 
of  pension  money  the  husband  is  receiving.       Hedrick  v.  Htdrick^  52^ 

3.  Same, — Alimony. —  When  Not  Excessive, — An  allowance  of  $1,100  as  ali- 
mony is  not  excessive  where  the  custody  of  two  small  children  is 
given  to  the  wife,  the  three  remaining  children  of  the  family  being 
able  to  care  for  themselves,  and  the  husband  is  the  owner  of  real  estate 
worth  two  thousand  dollars,  in  the  purchase  of  which  three  hundred 
dollars  of  the  wife's  money  was  used.  lb. 

4.  Sam9. — Custody  of  Children. — Diacretion  of  Trial  Court. — Supreme  Court. — 
The  Supreme  Court  will  not  disturb  an  order  of  the  trial  court  award- 
ing the  custody  of  the  children,  unless  it  appears  that  the  court  has 
abused  its  discretion.  lb. 

DRAINAGE. 

1.  Cleaning  Out  Ditch. — Assessment  by  County  Surveyor. — Collection  of. — Ac- 
tion to  Enjoin. —  When  Injunction  will  Lie, — Proper  Remedy. — Appealr— 
Under  the  act  of  April  6th,  1885  (Acts  1885,  p.  141),  investing  the 
county  surveyor  with  the  i)ower  to  clean  out  ditches,  and  restore  them 
to  their  original  dimensions,  and  to  assess  the  costs  against  the  lands 
originally  assessed  for  the  construction  of  the  ditch,  etc.,  and  pro- 
viding for  an  appeal  from  the  decision  of  the  surveyor  by  any  party 
aggrieved,  an  action  will  not  lie  to  enjoin  the  collection  of  an  assess- 
ment made  by  the  county  surveyor,  unless  it  be  affirmatively  shown 
that  the  acts  of  the  surveyor  are  not  merely  erroneous,  but  absolutely 
void,  and  without  any  authority.  The  surveyor  being  invested  by 
statute  with  power  to  make  the  repairs  and  assessments,  the  only 
remedy  of  persons  aggrieved  by  reason  of  an  erroneous  assessment  is 
by  appeal,  and  the  assessment  can  not  be  attacked  collaterally  in  a 
proceeding  for  injunction.         Teire  Haute^  etc.,  R.  R.  Co.  v.  Soiee^  105 

2.  Samje. —  When  Injunction  will  not  Lie. — Complaint. — Demurrer. — Where 
it  does  not  appear  in  the  complaint  in  an  action  to  enjoin  the  col- 
lection of  an  assessment  made  by  the  county  surveyor  under  the  above 
section,  that  the  amount  is  not  assessed  against  the  particular  prop- 
erty owned  by  the  plaintiff  which  is  liable  for  the  payment  of  such 
assessment,  nor  that  the  defendant  will  collect  or  attempt  to  collect 
the  same  by  distress  and  sale  of  any  other  property  of  the  appellant, 
the  complaint  is  bad  on  demurrer.  lb. 

3.  Establishment  of  Ditch. —  Verdict. — Sufficiency  of. — In  a  proceeding  to  es- 
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tablish  a  pablic  ditch,  a  verdict  reading :  "  We,  the  jury,  find  for  the 
petitioner  that  the  proposed  ditch  will  be  of  public  benefit  and  iitilitj; 
that  the  assessments  for  its  cons  traction  are  in  proportion  to  its  bene- 
'  fits;  and  that  the  route  thereof  is  practicable,"  fills  the  requirements 
of  section  4294,  B.  S.  1881,  and  is  sufficient  where  no  objection  is  made 
by  remonstrance  or  otherwise  in  the  commissioners'  court. 

Budd  V.  BMelbaeh,  145 

4.  Same. — Appeal  from  Commissioners. — Queslions  Triable  in  Circuit  CouH. — 
On  appeal  to  the  circuit  court  from  the  order  of  the  commissioners 
establishing  a  ditch,  only  such  objections  can  be  relied  on  as  were  ap- 
propriately presented  to  the  board  of  commissioners.  lb. 

5.  No  Notice, — CoUateral  Attack. — An  order  made  establishing  a  ditch 
without  notice  to  those  interested  is  void  ;  but  if  only  part  have  been 
notified,  it  is  void  as  to  all  those  who  have  not  received  notice. 
Those  who  have  not  received  notice  may  attack  the  proceeding  col- 
laterally. McCollum  V.  Uhl,  SO4 

6.  Same. — CoUateral  Attack  for  Want,  of  Notux. — Pleading, — The   person 
'  who  collaterally  attacks  an  order  establishing  a  ditch  and  the  assess- 
ments incident  thereto,  because  of  lack  of  notice,  must  aver  in  his 
complaint,  fully  and  specifically,  that  no  notice  was  given.  lb. 

7.  Same. — Notice. — Presumption  as  to  Givingf^andas  to  the  Order  Establishing 
the  Dimin. — In  a  collateral  attack  upon  an  order  establishing  a  ditch, 
and  making  an  assessment,  it  will  be  presumed  that  the  court  estab- 
lishing the  ditch  found,  as  a  jurisdictional  fact,  that  a  notice  was 
duly  given  before  it  entered  the  order.  lb. 

8.  Same. — P-iority  of  Tax  and  Ditch  Lien. — The  lien  of  the  State  for  taxes 
is  paramount  and  superior  to  the  lien  of  a  ditch  assessment.  lb. 

9.  Same. — Redemption  from  Tax  ScUe  by  Holder  of  Ditch  Lien. — The  holder 
of  a  ditch  lien  has  a  right  to  redeem  from  a  sale  of  the  land  for  taxes. 

lb. 

•10.  Same. — Foreclosure  of  Tax  Lien  — Pmrties  to  Ditch  Proceeding, — Party  Ac- 
quiring Ditch  Lien. — The  holder  of  a  tax  lien  seeking  to  foreclose  it 
after  a  ditch  is  established,  and  before  its  construction  is  let,  should 
make  parties  to  his  petition  all  who  were  parties  to,  and  afiected  by 
the  ditch  proceedings ;' and  any  person  acquiring  the  ditch  lien,  or 
any  part  of  it,  by  reason  of  his  having  constructed  the  ditch,  after  the 
commencement  of  the  proceeding  to  foreclose  the  lax  lien,  will  not 
be  bound  thereby,  unless  the  parties  to  the  ditch  proceedings  are 
made  parties  to  the  tax  lien  foreclosure  proceedings.  Jb. 

11.  Appecd.— Parties.— Judgment  for  Costs.— Collateral  Attaek.—Vnder  the 
drainnge  law  of  1875  (Acts  1875,  p.  97)  an  appeal  from  the  board  of 
county  commissioners  transfers  the  entire  cansn  to  the  circuit  court 
for  trial  de  novo^  and  all  the  persons  who  were  parties  to  the  cause  be- 
fore such  board  are  parties  in  the  circuit  court,  and  are  bound  by  the 
judgment  for  costs  rendered!  and  they  can  not  attack  it  by  an  injunc- 
tion to  restrain  its  collection.     Their  remedy  is  by  appeal. 

Mills  V.  Hardy,  !ill 

12.  Repair  of  Ditches. — Surveyor^ r  Assessment  — Remedy  of  Aggrieved  Person. — 
The  remedy  of  a  land-owner  who  complains  of  an  assessment  made 
by  the  county  surveyor,  under  Elliott's  Supp.,  section  1193  (Acts 
1885,  p.  141),  to  reimburse  the  county  treasury  for  money  expended  in 
repairing  a  ditch,  is  by  appeal  to  the  circuit  court  from  such  assess- 
ment, and  not  by  a  suit  to  restrain  the  treasurer  of  the  county  from  col- 
lecting it.  Ooff  V.  McGee.  JiH 

13.  Straightening  Wntereourse. —  Drainage  Commtl^ioners. — JuHsdiction, — Un- 
der the  statutes  of  this  State,  authority  is  given  to  drainage  com- 
missioners to  alter  or  change  the  channel  of  watercourses  only  when, 
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as  expressed  in  the  act,  it  is  a  "method  of  drainage."  Acts  1885, 
p.  129.  The  primary  object  of  the  statute  is  the  reclamation  of 
wet  lands,  and  the  power  to  alter  and  straighten  watercourses  is  a 
mere  incident,  and  only  to  be  exercised  when  it  becomes  necessary 
to  promote  drainage.  A  proceeding  to  establish  a  drain  where  the  pri- 
mary purpose  is  to  straighten  a  watercourse,  and  the  drainage  a 
mere  incident,  is  not  within  the  jurisdiction  conferred  upon  the  cir- 
cnit  court  by  the  above  act.  Scruggs  v.  lUese,  S99 

DRAINAGE  COMMISSIONERS. 
See  Dbainaob,  13 ;  Mandamus,  2. 

DUPLICITY. 
See  Criminal  Law,  2,  5. 

EASEMENT. 

See  Quieting  Title. 

1.  Parol  License, —  When  Irrevocable. — A  naked  parol  license  to  enjoy  an 
easement  over  land  is  revocable  by  the  licensor  at  any  time  while 
it  remains  executory,  but  an  executed  parol  license  to  use  another's 
land,  granted  upon  a  consideration,  or  upon  the  faith  of  which  money 
has  been  expended,  can  not  be  revoked.  Memek  v.  Midland  R.  W.Co.^Sl 

2.  Way  of  Necessity. — The  owner  of  a  twenty-acre  tract  of  land,  bounded 
on  the  north  by  a  public  highway,  the  only  highway  adjoining  his 
land,  used  as  a  roadway  a  strip  of  ground  along  the  east  side  of  the 
tract  to  reach  the  public  highway  on  the  nortJi.  The  owner  died, 
and,  upon  partition,  five  acres  on  the  north  end  of  the  twenty-acre 
tract  were  set  off  to  his  widow,  and  the  remaining  fifteen  acres  sold 
to  the  plaintiff.  The  widow  sold  the  five  acres  to  the  defendant,  who 
denied  the  right  of  the  plaintiff  to  use  the  same  in  passing  from  his 
land  to  the  public  highway. 

-Held,  that  the  plaintiff  was  entitled  to  an  easement  over  the  defendant's 
land.  Mis  v.  Bassetty  J  IS 

3.  Same. — Partition  Among  Heim. — A  partition  of  real  estate  among  heirs 
carries  with  it,  by  implication,  the  same  right  of  way  from  one  part 
to  and  over  the  other  as  had  been  plainly  and  obviously  enjoyed  by 
the  common  ancestor,  in  so  far  as  it  is  reasonably  necessary  for  the 
enjoyment  of  each  part.  lb. 

4.  Same — Where  the  owner  of  an  estate  imposes  upon  one  part  an  ap- 
parent and  obvious  servitude  in  favor  of  another,  and  at  the  time  of 
the  severance  of  ownership  such  servitude  is  in  use,  and  is  reason- 
ably necessary  for  the  fair  enjoyment  of  the  other,  then,  whether  the 
severance  is  by  voluntary  alienation  or  by  judicial  proceedings,  the 
use  is  continued  by  operation  of  law.  76. 

I  6.  Same. — Notice  to  Purchaser. — Where  the  facts  show  that  the  way  was  a 
way  of  necessity,  that  it  was  open  and  visible,  and  had  been  used 
continuously  for  many  years,  this  constitutes  suflBcient  notice  to  a 
purchaser  of  the  existence  of  the  easement.  lb. 

6.  Implied  Dedication. — The  implied  dedication  by  the  owner  of  land 
platted  for  a  town  site  of  a  strip  of  land  fronting  a  river,  to  the  pub- 
lic as  a  common,  for  the  purpose  of  a  Inndinci:,  and  for  access  to  the 
river,  does  not  vest  in  the  town,  or  in  the  public,  the  fee  of  the  land, 
but  the  fee  remains  in  the  grantor,  subject  to  the  easement. 

Toton  of  Freedom  v.  Norris,  S77 

7.  Same. — Alluvial  Accretions. — Such  easement  attaches  to  alluvial  addi- 
tions caused  by  changes  in  the  course  of  the  river,  and  the  public 
has  the  right  to  pass  over  such  additions  for  the  purpose  intended  by 
the  dedication.  lb. 
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8.  Same, — Abandonment  of  Landing. — Non-Uttef  of  Eaaement. — A  non-user 
of  the  easement,  for  the  purpose  intended,  for  a  period  of  thirty  years, 
due  to  an  abandonment  of  commerce  upon  the  stream,  will  be  taken 
as  an  abandonment  of  the  easement.  lb, 

ELECTIONS. 
See  Constitutional  Law,  1  to  3. 

1.  GontesL — LimiUUion  of  Time  for  Trial  Before  County  Commisaioners, — 
Continuance. — The  provision  of  section  4761,  B.  8.  1881,  limiting  to 
twenty  days  the  duration  of  a  session  of  the  board  of  county  com- 
missioners when  convened  to  try  a  contested  election  case,  is  man- 
datory, and  the  limiti^tion  applies  to  the  entire  proceeding,  and  not 
merely  to  the  hearing  of  testimony.  Where,  therefore,  the  contestor 
before  the  expiration  of  the  term  obtains  a  postponement  which  car- 
ries the  cause  beyond  the  time  limited,  he  thereby  discontinues  liis 
contest.  English  v.  Dickey,  174 

2.  Sarrie. — Computation  of  Time. — Section  1280,  B.  S.  1881,  applies  in  com- 
puting the  time,  and  Sundays  are  excluded  only  as  provided  by 
that  section.  Ib,^ 

3.  Sanae. — Discontinuance. — C09U. — Where  an  election  case  is  discontinued 
the  costs  should  be  taxed  against  the  contestant.  Section  4765,  K.  S. 
1881.  lb. 

ELECTRIC  LIGHT. 

See  Municipal  Corporation,  5. 

EMANCIPATION. 
See  Parent  and  Child. 

EMINENT  DOMAIN. 

1.  Obncicmna/ian  Pi'oeeedings. — Pleasure  of  Damages, — Asaessnient  of  Damages. 
— The  rule  in  condemnation  proceedings  is  that  all  damages  present 
or  prospective,  that  are  the  natural  or  reasonable  incident  of  the  im- 
provement to  be  made,  or  work  to  be  constructed,  not  including  such 
as  may  arise  from  negligence  or  unskilfuiness,  or  from  the  wrongful 
act  of  those  engaged  in  the  work,  must  be  assessed.  Damages  are  as- 
sessed once  for  all,  and  the  measure  should  be  the  entire  loss  sustained 
by  the  owner,  including  in  one  assessment  all  injuries  resulting  from 
the  appropriation.  Chicago,  etc.,  R.  W.  Co.  v.  Hunter,  2 IS 

2.  Same. — Damages. —  What  May  be  Considered  in  Estimating. — Bailroad. — 
In  an  action  for  the  appropriation  of  lands  by  a  railroad  company,  it 
was  proper  to  instruct  the  jury  that  they  might  consider  the  man- 
ner m  which  the  land  would  be  divided  by  tlie  line  of  the  railroad  as 
affecting  the  size  and  shape  of  the  fields,  the  access  of  stock  to  water, 
the  passage  from  one  part  of  the  farm  to  another,  the  possible  dan^r 
from  fire  emitted  from  the  locomotives,  etc.  i6. 

EMPLOYER  AND  EMPLOYEE. 
See  Instructions  to  Jury,  2,  3 ;  Master  and  Servant. 

EQUITY. 

See  Principal  and  Surety,  2,  3. 

Lien  upon  Real  Estate. — Foredosmi-e  of. — Equity  Jurisdicti^m. — How  Determined. 
— Where  a  lien  upon  real  estate  is  to  be  foreclosed,  the  equity  power  of 
the  court  is  called  into  exercise,  and  the  entire  issue  is  for  trial  by 
the  court.  Where  a  specific  decree  is  required  there  is  an  exercise 
of  equity  jurisdiction,  and  as  the  main  feature  of  the  case  is  equitable, 
it  controls  the  incidents.  Brighton  v.  White,  S^O 
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ESTOPPEL. 

See  Constitutional  Law,  3 ;  Decedents'  Estates,  8 ;  DeeD|  1 ;  Fouiaer 
Adjudication  ;  Partition,  2 ;  Bailboad,  9. 

Sale  (/  Beal  EstaU, — Aeqiiietoenee, — PUading. — In  an  action  to  enjoin  the 
sale  of  certain  real  estate  on  execution  to  satisfy  a  judgment  in 
favor  of  the  defendant  and  against  a  third  person,  the  complaint 
alleged  that  before  the  judgment  was  recovered  the  real  estate  was 
conveyed  to  the  plaintiff  and  the  deed  recorded  on  the  same  day. 
The  answer  alleged  that  at  the  sale  on  execution  (which  took  place 
after  the  complaint  was  filed)  the  plaintiff*  stood  by  and  saw  the  real 
estate  sold  as  the  property  of  the  judgment  debtor  and  purchased  by 
the  judgment  creditor  and  made  no  claim  thereto,  but  it  failed  to 
allege  that  the  defendant  had  no  notice  of  the  sale  to  the  plain  til!'  of 
the  real  estate  in  controversy. 

Heldf  that  the  answer  was  insufficient  as  a  plea  of  estoppel,  and  was  de- 
murrable. Bhie  Ridgcy  etc.,  Co.  v.  Dvffyy  79 

EVIDENCE. 

See  Bastardy,  2;  Bill,  of  Exceptions;  Criminal  Law,  6,  8;  Deci>- 
dents'  Estates,  19,  20;  Deed,  5;  Divorce,  2;  Instructions  to 
Jury,  1 ;  Office  and  Officer,  4 ;  Partition,  3 ;  Practice,  1, 11  to 
13,  24 ;  Railroad,  4;  Street  Railway,  5 ;  Trust  and  Trustee,  3. 

1.  Res  GesioB. — Where  the  question  at  issue  is  whether  the  husband  or 
the  wife  was  a  member  of  a  partnersliip,  conversations  between  the 
wife  and  a  member  of  the  partnership  relating  to  the  management 
of  the  business  are  admissible  as  part  of  the  res  gestce, 

Bingham  v.  Walky  164 

2.  Qaim  of  Ownership.—Conversation.— An  interrogatory  addressed  to  a 
witness  requiring  him  to  call  to  mind  a  conversation  he  has  had 
with  a  certain  person,  and  to  state  if  it  amounted  to  asserting  a  claim 
of  ownership  of  the  property  in  question,  can  be  excluded  by  the 
cou  rt.  Dickey  v.  Shirk,  218 

3.  Oonfiieiing, —  Verdict  not  Disturbed — Where  there  is  a  conflict  of  evi- 
dence upon  a  disputed  question  of  fact,  the  decision  of  the  trial  court 
will  not  be  disturbed.  LouimiUe^  etc,  R.  W,  Co.y,  HendriekSf  4^^ 

EXECUTION  DEBTOR. 
See  Real  Estate,  Action  to  Recover. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Decedents'  Estates,  3,  17,  18,  22;  Guardian  and  Ward,  2; 

Practice,  25. 

EXEMPTION  FROM  EXECUTION. 

1.  Tort. — Under  our  statute,  no  exemption  can  be  had  upon  a  judgment 
rendered  in  actions  for  tort.  Ries  v.  McClaiehcy,  1S6 

2.  Saane. — Misjoinder  of  Oauses  of  Action. — Contract  and  Tort. — But  where 
the  plaintiff  improperly  unites  his  right  of  action  for  a  tort  with  his 
right  of  action  on  a  contract,  and  takes  judgment  in  such  form  as 
to  preclude  the  possibility  of  separating  one  from  the  other,  he  there- 
by reduces  his  superior  rights  in  the  action  sounding  in  tort  to  a 
level  with  his  inferior  rights  in  the  action  on  'contract,  and  the  de- 
fendant is  entitled  to  treat  the  judgment  as  rendered  upon  contract, 
and  to  claim  his  exemption.  Jb, 

EXHIBIT. 
See  Pleading,  3. 
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FENCE. 
See  Railroad,  10. 

FINAL  SETTLEMENT. 
See  Decedents'  Estates,  7,  8,  21. 

FORECLOSURE. 
See  Chattel  Mortgage,  1 ;  Drainage,  10 ;  Equity. 

FORFEITURE. 
See  Life  Insurance,  2. 

FORMER  ADJUDICATION. 

Quieting  Title. — Right  of  AliencUion. — E^foppel. — Section  18,  1  G.  &  H.,  pro- 
vides that  if  a  widow  remarries,  lioldin^  real  estate  in  virtue  of  a 
previous  marriage,  sucli  widow  may  not  during  such  marriage,  with 
or  witliout  her  liusband's  assent,  alienate  such  real  estate,  and  if 
during  such  marriage  she  shall  die  the  real  estate  shall  go  to  her 
children  by  the  previous  marriage.  While  this  statute  was  in  force, 
during  a  second  marriage,  a  widow  and  her  children  conveyed  real 
estate  held  by  descent  from  the  widow's  former  husband.  In  a  suit 
instituted  by  the  grantee,  in  which  the  widow  and  her  children  were 
made  parties,  the  title  was  quieted. 

Held,  that  the  children  were  estopped  by  the  decree  to  dispute,  upon  the 
widow's  death,  the  validity  of  the  alienation,  having  failed  to  do  so 
in  the  suit  to  quiet  title.  Hawkins  v.  Taylor,  4^1 

FRAUD. 

See  Chattel  Mortgage,  4 ;  Contract,  1  to  3 ;  Taxes,  12. 

FRAUDULENT  CONVEYANCE. 

See  Principal  and  Surety,  3. 

Prior  Contract. — Gonaideraiion  Love  ami  Affeelitm. —  Conveyance  After  Debt 
Created. — A  conveyance  of  real  estate,  in  pursuance  of  a  previously 
made  contract,  for  natural  love  and  affection,  executed  without  a 
fraudulent  intent  after  a  debt  is  created,  and  which  debt  the  debtor 
supposes  is  adequately  secured  by  mortgage,  is  valid. 

yicfiolSf  Shepard  &  Co.  v.  Burch,  Sf4 

GAMING. 

1.  Dealing  in  Options. — Loan  of  Mwiey  to  he  U»ed  in, — Lendei^s  KnovoUdge. 
—  When  Recovery  mill  be  Defeated. — Where  a  person  loans  money,  and,  as 
a  part  of  the  arrangement,  it  is  to  be  used  in  dealing  in  options  or 
futures,  and  he  is  interested  in  such  contracts  or  assists  in  bringing 
the  parties  together,  and  aids  in  consummating  such  contract,  by  con- 
spiring with  and  urging  and  aiding  the  party  to  whom  he  loans  the 
money  to  make  such  investment,  and  loans  him  the  money  to  be  so 
invested,  he  becomes  particeps  cn'mtnig,  and  the  law  will  not  aid  him 
to  collect  the  money  which  he  parted  with  under  such  circumstances. 

Plank  V.  Jackson  y  4^4 

2.  Same. — Instruction. — An  instruction  that  the  mere  knowledge  on  the 
par^  of  the  lender  that  the  borrower  intends  to  use  the  money  to  pay 
a  debt  which  the  borrower  is  under  no  legal  obligation  to  pay  by  rea- 
son of  its  growing  out  of  a  gamhlinp:  or  unlawful  contract,  makes  a 
note  given  for  such  money  so  loaned  void,  is  erroneous.  lb. 

3.  Same.— Section  4950,  R.  S.  J8St^  Corw/r^W.— Section  4950,  R.  S.  1881, 
was  enacted  to  prevent  tlie  borrowing  of  money  to  be  at  the  time 
wagered,  and  does  not  include  cases  where  money  is  borrowed  with 
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an  intention  on  the  paj*t  of  the  borrower  to  invest  it  in  some  specula- 
tive transaction  at  some  tiwe  in  the  future,  or  to  pay  losses  thei'etofore 
sustained. 

GIFT. 

1 .  Inter  Vivos, — Retention  cf  Possesion, —  Effect  of, —  Written  Instrumer^. — 
CoMlruction  of. — B.  executed  an  instrument  in  writing  which  con- 
tained the  following  provision :  "  I,  John  Kobbins,  *  *  hereby 
give  to  the  trustecK,  etc.,  the  principal  of  a  note  of  seven  hundred  dol- 
lars, *  *  said  sum  of  seven  iuindred  dollars  to  be  given  in  trust  to 
the  said  trustees  when  the  said  note  falls  due,  on  the  4th  day  of  Au- 
gust, 1890,  and  to  be  by  them  invested  according  to  their  best  judg- 
ment." The  possession  of  the  promissory  note  was  retained  by  K. 
and  was  never  delivered  by  him  to  the  trustees. 

Held,  that  the  written  instrument  did  not  constitute  a  gift  inter  vivos,  and 
that  the  promissory  note  mentioned  therein  did  not  become  the  prop- 
erty of  the  trustees. 

Held,  also,  that  tlie  writing  constituted  a  mere  agreement  to  give  a  sum 
in  the  future,  and  that  under  it  no  property  passed. 

(jammon,  etc,.  Seminary  v.  Rohhins,  S5 

2.  Same. —  What  Constitutes. — Necessity  of  Delivery. — Character  of  Delivery. — 
To  constitute  a  valid  gift  inter  vivos  of  personal  property,  there  must 
be  a  delivery  of  the  article  during  the  lifetime  of  the  donor,  with  an 
intention  to  give.  A  manual  delivery,  however,  is  not  always  neces- 
sary. It  will  be  sufficient  if  the  delivery  is  as  complete  as  the  thing 
and  the  circumstances  of  the  parties  will  permit.  Jb. 


GKANTOR  AND  GRANTEE. 
See  Covenant,  2 ;  Subkogation,  2. 

GRAVEL  ROAD. 

1.  Free.— Act  of  1889  for  Purchase  of  Road  is  Valid.— The  act  of  March  8, 
1889  (Acts  1889,  p.  276),  providing  for  tlie  purchase  of  toll  roads  is 
constitutional,  and  does  not  violate  either  section  22,  article  4,or  sec- 
tion 1,  article  10,  of  the  Constitution.  GUson  v.  Board,  etc.,  65 

2.  Sanfie. — Majority  of  Votes  Cast  Oives  Authority  to  Purchase. — If  the  requi- 
site number  of  freeholders,  citizens  of  two  or  more  townships,  jointly 
petition  the  board  of  county  commissioners  for  an  election  to  deter- 
mine if  a  certain  designated  toll  road  shall  be  purchased  and  made  a 
free  road,  and  an  election  is  ordered  and  held  pursuant  to  the  request 
of  such  petition,  such  townships  thus  petitioning  constitute  an  elec- 
tion district ;  and  if  a  mnjority  of  all  the  votes  cast  in  such  district 
is  in  favor  of  such  purchase,  the  purchase  must  be  made,  although  a 
majority  in  one  or  more  of  tlie  townships  is  against  it.  lb. 

3.  Same. — Exemption  of  Realtu  from  Taxation. —  Validity  of  Statute. — The  pro  - 
vision  in  the  statute  exempting  from  taxation  real  estate  previously 
assessed  for  free  gravel  roads,  until  other  property  has  paid  an  amount 
equal  to  such  assessments,  does  not  render  the  statute  void.  76. 

4.  Same. — Objections  to  Proceedings.  —  When  to  be  Made. — Objections  to  the 
petition  for  an  election,  notice  thereof,  appraisement  of  the  road,  and 
regularity  of  the  election  must  be  made  before  the  final  order  for  the 
purchase  of  the  road  is  entered  by  the  board  of  county  commis- 
sioners, lb. 

5.  CoTisiruction  of. — Issuance  of  Bonds  for. — Action  for  Accounting  Against 
County. — Bondholders  May  Maintain. — Extent  of  Equity  Relief . — Proceed- 
ings were  instituted  to  construct  a  free  gravel  road.  Assessments 
were  made  on  the  contis:uous  lands,  and  coupon  bonds  were  sold  to 
the  plaintifls,  who  paid  the  full  face  value  thereof,  to  raise  money  for 
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the  construction  of  the  road.  The  monej  arising  from  the  sale  of  the 
bonds  was  paid  into  the  general  fund  of  the  county.  Bepsxate  suits 
were  afterwards  instituted  by  certain  landowners  to  enjoin  the  county 
officers  from  placing  the  several  amounts  assessed  against  their  re- 
spective tracts  of  land  on  the  tax  duplicate,  and  to  declare  their  as- 
sessments void.  The  proceedings  to  restrain  the  officers  were  sas* 
tained  in  the  court  below,  and  several  judgments  were  rendered  ac- 
cording to  the  prayer  of  the  complaint.  An  appeal  was  taken  in  one 
of  the  cases,  and  the  judgment  was  reversed.  The  bondholders  were 
not  parties  to  these  proceedings,  and  had  no  notice  of  their  insti- 
tution. 

Heidf  that  the  bondholders  could  maintain  an  action  in  equity  against  the 
county  and  its  officers  for  an  accounting  of  the  money  which  had  been 
received  from  such  assessments,  and  which  jt  was  alleged  had  gone 
into  the  general  fund  of  the  county,  and  have  the  same  applied  to  the 
liquidation  of  the  bonds,  together  with  the  interest  due  thereon. 

Heldf  also,  that  the  bondholders  could  compel  the  officers  who  were  charged 
with  the  duty  of  collecting  the  assessments  to  place  on  the  tax  dupli- 
cate the  assessments  which  had  been  set  aside. 

Heldj  also,  that  where  a  court  of  chancery  takes  jurisdiction  of  a  cause 
for  any  purpose,  it  retains  it  under  its  control  for  all  purposes,  and 
administers  complete  relief,  as  the  justice  of  the  case  may  require. 

Spidell  V.  Johnson,  255 

GUARDIAN  AND  WARD. 

1.-  Setting  Aside  Guardian*s  Report — In  the  absence  of  a  statute  providing 
for  the  setting  aside  of  the  final  reports  of  guardians,  such  actions  fall 
within  the  provisions  of  the  act  concerning  the  settlement  of  decedents' 
estates.  Hortoh  v.  HojUingSj  lOS 

2.  Action  Against  Chiardian. — Administratoi-'e  Discharge, — The  Approval 
of  the  final  settlement  and  discharge  of  the  administrator  precludes 
the  bringing  of  an  action  against  the  guardian,  either  upon  hia 
bond,  or  to  set  aside  his  report.  lb, 

GUARDIAN'S  REPORT. 
See  Guardian  and  Ward. 

HIGHWAY. 
See  Street  Improvement. 

HUSBAND  AND  WIFE. 

See  Decedents'  Estates,  9 ;  Trust  and  Trustee,  1,  2. 

1.  Deseriion  by  Husband, — Right  of  Wife  to  Crops  Oroum  on  Husband^s 
Land. — Where  a  husband  deserts  his  wife  and  children,  leaving  tbem 
without  support,  the  wife  may  cause  the  land  left  in  her  possession 
to  be  cultivated  during  his  absence  for  the  support  of  herself  and 
children,  and  her  rights  in  the  crop  are  superior  to  the  rights  of  a 
chattel  mortgagee  of  the  husband  with  notice  of  all  the  facts. 

Log  V.  Log,  160 
IMPEACHMENT  OF  WITNESS. 

See  Criminal  Law,  7. 

INDICTMENT. 
See  Criminal  Law,  4,  6. 

INFORMATION. 
See  Criminal  Law,  1, 2. 
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INJUNCTION. 

See  Drainage,  1,  2 ;  Judgment  ;  Municipal  Cobpobation,  1 ;  Taxes, 

3,  7. 

1.  Application  to  IHsaolve  Pending  Appeal. — A  motion  to  dissolve  an  injunc- 
tion, made  unsuccessfully  in  the  lower  court  while  an  appeal  from 
the  order  granting  it  is  pending  in  the  Supreme  Court,  is  not  suf- 
ficient to  authorize  the  dismissal  of  the  appeal,  when  it  is  not  made 
to  appear  that  the  appellant  has  taken  a  position  in  the  lower  court 
inconsistent  with  the  one  he  occupies  in  the  Supreme  Court,  or  that 
tiie  position  of  the  parties  to  the  appeal  has  been  in  any  manner 
changed  or  altered.  Davis  v.  Fasig,  272 

2.  Same. — Interlocutory  JtidgmerU. —  What  is  not, — In  an  action,  to  restrain 
the  enforcement  of  a  city  ordinance,  a  submission  of  the  case  upon 
the  complaint,  a  finding  that  the  injunction  should  be  granted  and 
the  granting  of  the  injunction  as  prayed,  and  an  order  that  it  be  con- 
tinued **  until  the  validity  of  the  ordinance  in  question  shall  have 

•    been  finally  determined  "  in  the  Supreme  Court,  is  not  an  interlocu- 
tory, but  a  final  judgment.  /6. 

INSTRUCTIONS  TO  JURY. 
See  Bastabdy,  1 ;  Criminal  Law,  9 ;  Qaming,  2. 

1.  Weight  of  Evidence. — An  instruction  is  properly  refused  which  tells 
the  jury  what  weight  they  should  give  to  the  evidence.  The  jury 
are  the  judges  of  the  weight  of  the  evidence. 

Ohioy  etc.y  M,  W.  Co.  v.  Pearey,  1^7 

2.  Same. — Co-Employees. —  Who  are  not. — It  is  not  error  to  refuse  to  in- 
struct tlie  jury  in  an  action  for  damages  for  the  death  of  an  em- 
ployee of  a  railroad  company  alleged  to  have  resulted  from  a  defec- 
tive brake  that  the  car-inspectors  were  theco  employees  of  the  brake- 
men.  The  company  was  charged  with  the  duty  of  providing  and 
maintaining  safe  appliances  for  use  in  the  operation  of  its  business. 
If  this  duty  is  intrusted  to  an  agent,  a  car-inspector  for  instance, 
such  agent  stands  in  the  attitude  of  the  master,  and  is  not  a  co-em- 
ployee of  the  brakeman.  lb. 

3.  Same. — Defective  Machinery. — Knowledge  of. — Employee — It  is  proper  to 
refuse  to  instruct  the  jury,  in  such  an  action,  that  it  was  the  duty  of 
the  brakeman  to  know  whether  the  brake  was  in  good  and  safe  con- 
dition, and  if  he  continued  to  use  or  operate  it  without  such  knowl- 
edge and  it  proved  to  be  unsafe,  and  because  of  its  infirmity  he  was 
thrown  from  the  car  and  lost  his  life,  then  his  negligence  contrib- 
uted to  the  injury  and  no  recovery  could  be  had.  lb. 

A.  Same. — Assuming  Facts  to  be  Established. — Effect  of. — An  instruction  is 
properly  refused  which  assumes  that  the  evidence  establishes  a  fact, 
and  then  states  what  was  the  duty  of  a  party  in  view  of  the  fact 
so  assumed  to  exist.  lb. 

5.  Judged  as  Entireties. — Obvious  Mistake. — Instruction  not  Vitiated. — Instruc- 
tions are  not  to  be  judged  by  detached  clauses  or  sentences,  but  as 
entireties.  Where  a  mistake  in  an  instruction  is  so  obvious  that  a 
jury  could  not  have  been  misled  thereby,  there  is  no  available  er- 
ror. Anderson  v.  Andersonf  S54 

6.  Interrogatories  Showing  Erroneous  Instructions  Harmless. — If  it  appear 
affirmatively  from  an  interrogatory,  and  the  answer  thereto,  that  the 
complaining  party  was  not  harmed  by  an  erroneous  instruction  given, 
or  by  the  refusal  of  a  proper  one,  the  error  is  immaterial. 

Dickey  v.  Shirk,  278 

7.  Erroneous  Instructions. —  When  Judgment  not  Reversed  Therefor. — Where 
the  record  affirmatively  shows  that  the  verdict  is  right  upon  the  evi- 
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dence,  the  judgment  will  not  be  reversed  because  the  couil  has  erred 
in  the  instructions  given  to  the  jury.  Woods  v.  Board,  ete.,  889 

8.  Adionfor  Personal  Injuries, — Insirudion  as  to  Peril  of  Life. — Propriety  of. 
— An  instruction  in  an  action  for  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  plaintiff,  is  not  erroneous  which 
states,  among  other  things,  that  the  jury  should  "  take  into  account 
the  peril,  if  any  there  was,  to  plaintiff's  life,"  and  which  concludes 
with  the  statement  that  only  such  damages  shall  be  assessed  ''as  .will 
reasonably  and  justly  compensate  the  plaintifi'  for  his  injuries."  It 
was  proper  for  the  jury  to  consider  the  hazard  and  jeopardy  in  which 
the  plaintiff  was  placed ;  in  other  words,  the  peril  to  his  life,  and 
allow  such  damages  as  resulted  therefrom  in  determining  the  dam- 
ages which  he  sustained,  and  his  suffering  in  body  and  mind  by  rea- 
son of  the  injury.  Terre  HauUy  etc,,  E.  E,  Co.  v.  Brunker,  64^ 

INSURANCE. 

1.  Loss  by  Fire,^  Policy  Construed. — Pro  Rata  Liability.— The  plaintiff  held  a 
policy  in  the  defendant  company  for  $1,500.  The  policy  was  on  twenty- 
one  items  of  property  which  were  classified  in  the  policy,  and  opposite 
each  item  a  valuation  was  afiSxed,  making,  in  the  aggregate,  ^0,000. 
The  policy  provided  that  the  company  only  insured  one-sixtieth 
part  of  each  of  said  sums,  and  that  its  liability  was  limited  to  such 
a  proportion  of  the  loss  as  the  amount  insured  thereby  bore  to  the 
entire  amount  of  insurance.  At  the  time  of  the  fire  the  aggregate 
insurance  on  the  property  was  $60,000,  and  the  loss  $51,000. 

Heldf  that  under  the  terms  of  the  policy  the  defendant  company  was  lia- 
ble for  one-fortieth,  and  not  sixtieth,  of  the  loss. 

Indiana  Ins.  Co.  v.  Hoffman,  S50 

2.  Application. —  Warranties. — Statements  made  by  the  insured  in  his  ap- 
plication for  insurance  are  not  deemed  warranties  unless  tliey  are 
incorporated  in  the  policy,  or,  in  some  appropriate  method,  referred 
to  in  that  instrument.  Citizens^  Ins.  Co.  v.  Hoffman,  S70 

3.  Same. — Conditions  of  Policy. — Where  the  insured  represents  in  his  letter 
of  application  for  insurance  that  a  certain  amount  of  insurance  will 
be  maintained,  but  the  application  is  not  incorporated  in  the  policy 
or  made  a  part  thereof  by  reference,  no  inference  arises  that  the  policy 
was  issued  upon  the  condition  mentioned  in  such  letter  of  applica- 
tion, lb, 

INTENTION. 

See  WiiiL,  4. 

INTERPLEADER. 

^t^ — Sufficiency  of. — A  bill  of  interpleader  filed  under  section  273,  R.  S. 
1Q81,  which  does  not  aver  that  the  alleged  claimant  ever  demanded 
payment  of  the  note  sued  on,  or  claimed  that  it  had  any  right  to  col- 
lect the  note,  nor  aver  that  the  defendant  paid,  or  offered  to  pay,  the 
amount  due  into  court  or  surrender  the  mortgaged  property,  is  de- 
murrable. Mamfield  v.  Skipp,  6& 

INTERROGATORIES  TO  JURY. 

See  Instructions  to  Jury,  6. 

AniaganisiicInUTrogaJUjries. — If  two  interrogatories,  and  the  answers  thereto, 
are  antagonistic,  and  in  opposition  to  each  other,  they  neutralize 
•nd  destroy  each  other,  and  must  be  disregarded.  IHehey  ▼.  SSnirkf  Z78 

INTERSTATE  COMMERCE. 
See  Natural  Gas,  5,  6. 
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JOINT  TENANCY. 

See  Will,  2. 

JUDGMENT. 

See  Appeal,  1,3;  Bastardy,  3 ;  Chattel  Mortgage,  1 ;  Injunction, 

2;  Special  Finding. 

Jtutiee  of  the  Peace, — IrregxUarUies. — Relief. — Injunction. — AppeaL —  Injunc- 
tion will  not  lie  to  restrain  the  collection  of  a  judgment  rendered  by 
a  justice  of  the  peace  because  of  irregularities  occurring  at  the  trial. 
The  remedy  is  by  appeal.  Fhraons  ▼.  Pienonf47(^ 

JUDICIAL  KNOWLEDGE. 
See  Natural  Gas,  1. 

JURISDICTION. 
See  Drainage,  13 ;   Bailroad,  2. 

JUROR. 

1.  Relationahip  to  CounaeL — Setting  Aside  Verdict, — A  verdict  will  not  be 
set  aside  because  a  juror  was  permitted  to  serve  who  was  the  husband 
of  a  niece  of  the  wife  of  one  of  the  defendant's  attorneys. 

Miller  v.  LouisvUle^  cte.,  R,  W.  Co.,  97 

2.  Competency  of, — Defective  Eyesight, — A  juror  whose  eyesight  is  so  de- 
fective that  he  can  not  see  the  expression  of  the  faces  of  the  wit- 
nesses, nor  observe  their  deportment  or  demeanor,  is  not  competent, 
especially  where  various  articles  illustrative  of  the  testimony  are 
placed  before  the  jury.  Rhodes  v.  StatCf  189 

3.  Same. — The  defendant  was  not  negligent  where  his  counsel  fully  ex- 
amined the  juror  as  to  his  qualification,  and  there  was  nothing  in  his 
answers  to  indicate  that  his  eyesight  was  defective.  J6. 

JUSTICE  OF  THE  PEACE. 
See  Judgment. 

LARCENY. 
See  Criminal  Law,  2. 

LEGISLATURE. 
See  Constitutional  Law,  6,  7. 

LICENSE.! 
See  Easement,  1. 

LIEN. 
See  Decedents'  Estates,  1,  6 ;  Taxes,  2, 14. 

1.  Labor  Performed  in  Working  Mine.— Expenses  Incurred  by  Assignee. — 
JFVtf/erenee.— The  costs  and  expenses,  including  wages  of  a  laborer  that 
he  employed,  incurred  by  the  assignee  of  a  mining  property,  are  made 
by  statute  a  preferred  claim  and  lien  upon  the  property  assigned, 
prior  to  all  other  claims,  even  to  those  for  labor  incurred  prior  to 
the  assignment  of  the  property.    Elliott's  Supp.,  section  1598. 

ShuU  V.  Fontanet,  etc.,  Asi^n,  SSI 

2.  Same, — Assignmeni  of  Prooerty, — Foreclosure  of  Claim. — Innocent  Pur- 
chaser.— Laborer's  Claim. — A  mining  company  made  an  assignment 
of  all  its  property  to  F.,  authorizing  him  in  the  deed  of  assign- 
ment to  operate  and  develop  the  mine,  pledging  him  the  property 
as  security  for  any  money  he  advanced  of  his  own  in  developing  the 
mine,  and  directing  him  to  pay  certain  debts.  Prior  to  the  assign- 
ment a  mortgage  was  given  D.  on  the  property  assigned,'and  recorded. 
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C.  held  a  duly  recorded  mechanic's  lien,  and  S.  a  valid  claim  for 
mining  labor  rendered  the  assignee.  F.  took  possession  of  the  prop- 
erty, advanced  $5,000,  and  a  year  afterwards  foreclosed  his  lien  ex- 
cept as  against  D.,  C.  and  S.,  and  at  the  bale  under  the  decree  the  Coal 
filufi'  Mining  Company  purchased  it.  The  plaintiff  worked  for  F.  in 
the  mine,  but  the  purchaser  had  no  knowledge  of  his  claim  for  wages. 
Hddf  that  the  plaintiff  was  entitled  to  foreclose  his  lien  for  wages  against 
the  property  in  the  hands  of  the  purchaser,  standing  on  the  same  basis 
with  the  claims  of  F. ;  and  the  fact  of  F.  abandoning  the  trust  and 
foreclosing  his  claims  did  not  affect  the  plaintiff's  lien  or  rights.  lb. 

LIFE-ESTATE, 
See  Will,  1. 

LIFE  INSURANCE. 

1.  Premium  Overdue  and  Unpaid. —  Validity  of  Provision  Against  LiabiHty. 
— A  provision  in  a  policy  of  insurance  that  the  insurer  shall  not 
be  liable  for  a  loss  occurring  while  a  note  given  for  premium  is 
overdue  and  unpaid,  is  valid,  and  exonerates  the  insurer  from  lia- 
bility while  such  delinquency  continues. 

Michigan  M.  L.  Ins.  Co,  v.  Ouster,  S5 

2.  Same. —  Waiver  of  Forfeiture  Ineuired  by  Non-Payment  of  Premium. — A 
provision  in  a  policy  of  insurance  providing  for  the  forfeiture  of  the 
policy  for  non-payment  of  the  premium  is  for  the  benefit  of  the  in- 
surer, and  may  be  waived  by  it.  76. 

3.  Same. — Premium  Note  Overdue, — Extension  of  lH,me  of  PaymenL — Loss 
During  Extension. — A  clause  in  a  policy  of  life  insurance  provided 
that  if  any  premium  should  be  settled  by  note,  such  settlement 
should  not  be  deemed  a  payment,  but  only  an  extension  of  the  time 
for  the  payment  of  that  premium  ;  and  if  the  note,  or  any  renewal 
of  it,  should  not  be  fully  paid  when  due,  then,  for  any  loss  occurring 
while  such  note  remained  due  and  unpaid,  the  insurer  should  not  be 
liable,  but  the  whole  amount  of  the  premium  included  in  such  note 
should  be  considered  as  earned,  and  the  insurer  might  collect  it.  The 
insured  failed  to  pay  a  premium  when  due,  and  gave  his  note  there- 
for, due  in  seven  months,  and  before  this  note  was  due,  the  time  of 
payment  was  'extended  by  mutual  agreement  five  months,  during, 
which  five  months  he  died. 

Held,  that  there  was  a  sufficient  consideration  to  support  the  agreement  to 
extend  the  time  of  payment  the  extra  five  months,  that  it  was  not  a 
mere  indulgence  to  the  maker ;  and  that  the  insurer  was  liable  for  the 
loss  occurring  under  such  policy.  lb* 

4.  Same. — Proof  of  Extension  of  Note. — THe  Season. — Where  it  is  alleged 
that  the  note  was  extended  until  the  season  for  the  sale  of  tile  for  a 
designated  year  had  expired,  evidence  of  the  period  constituting 
the  tile  season  is  admissible  to  show  such  extension.  lb, 

LIS  PENDENS. 

Purchaser  vntliouJ.  Notice. — New  Trial  as  of  Right. — Reversal  of  Judgment — 
Where  a  plaintiff  in  ejectment  recovers  a  judgment  for  possession 
against  the  owner  in  fee,  who  is  in  possession  of  the  land,  and  with- 
in the  year  allowed  by  statute  the  defendant  obtains  a  new  trial  as  of 
right,  upon  which  he  recovers,  one  who  purchases  without  notice  a 
mortgage  executed  by  the  plaintiff  after  the  first  judgment  and  before 
the  new  trial  is  taken,  is  not  an  innocent  purchaser  within  section 
1066,  R.  S.  1881.  Oriswold  v.  Ward,  389 

MALPRACTICE. 

1.    FUading. —  Waiver  of  Tort, — In  an  action  against  a  physician  for  mal- 
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practice;  the  plaintiff  may  elect  to  sue  on  contract,  and  thus  wdive 
the  tort.  Lcaie  v.  Boicourty  4^0 

2.  Same. — FUading. — Actions  Ex  C&niraelu  or  Ex  Delicto. — A  complaint  in 
an  action  against  a  physician  for  malpractice  alleged  that  the  plain- 
tiff employed  the  physician  to  give  professional  attention  to  his  wife, 
in  childbirth,  for  whicli  compensation  was  to  be  paid,  and  that  the  phy- 
sician contracted  with  the  plaintiff  to  render  the  required  services ; 
that,  as  a  breach  of  said  contract,  the  physician  failed  to  give  the 
plaintiff's  wife  proper  attention,*  causing  her  great  injury. 
Seld,  that  the  complaint  was  in  contract,  and  not  in  tort.  lb. 

MANDAMUS. 
See  CONSTITUTIONAL  Law,  2. 

1.  MinisLeridL  Officer. — Specific  Fund. — Distribution  of. — A  ministerial  offi- 
cer, who  has  a  specific  fund  in  his  hands,  may  be  conipelled  by  man- 
damus to  make  lawful  distribution  of  the  fund.  This  remedy  is 
proper,  for  the  reason  that  the  officer  is  liable,  if  liable  at  all,  for 
the  violation  of  a  duty  imposed  upon  him  by  law. 

Ingernuin  v.  SiaUf  ex  rel.f  ^^5 

2.  Same. — Drainage. — Ditch  Commisaiimer. — Cost  of  Improvement. — Must  Pay 
ChU  of  Specific  Fund. — Demand  before  SuU. — Parlies  to  the  Action. — Where 
a  ditch  commissioner  has  collected  the  assessments  levied  for  the  con- 
struction of  a  ditch,  it  is  his  duty,  upon  proi>er  demand,  to  pay  the 
amount  due  for  the  construction  of  the  ditch  out  of  the  specific  fund. 
In  a  mandamus  proceeding  to  compel  him  to  do  so,  he  can  not  suc- 
cessfully urge  as  a  reason  for  withholding  the  fund  that  the  land" 
owners  who  paid  'the  assessments  which  created  the  fund  are  not 
parties  to  the  action.  lb. 

3.  Same. — Petition  for. — Xtcessity  of  Demand. — Public  Officer. — Presumption 
as  to. — In  such  an  action  a  demand  is  essential.  The  presumption  is 
that  an  officer  will  do  his  duty  upon  request,  and  to  put  him  in  the 
wrong  a  demand  \%  necessary.  Where  the  duty  is  owing  to  a  private 
person,  and  not  to  the  public,  a  demand  must  be  alleged  with  pre- 
cision i;i  the  petition  for  a  writ  of  mandamus.  lb. 

MARRIED  WOMAN. 

See  Contract,  6 ;  Real  Estate,  2 ;  Real  Estate,  Action  toReooveb,  1. 

JLoan  to. — Suretyship. — Where  a  married  woman  personally  applies  for  a 
loan,  and  the  loan  is  made  in  good  faith  under  the  belief  that  the 
money  is  for  her  own  use,  and  she  executes  a  mortgage  upon  her 
separate  property  as  security,  her  husband  joining,  such  married  wo- 
man is  liable  as  principal,  and  the  fact  that  there  is  a  secret  under- 
standing between  the  husband  and  the  wife  that  the  money  is  being 
borrowed  for  the  husband's  use,  and  is  handed  to  him  by  the  wife 
as  soon  as  received,  irt  immaterial.  Oummings  v.  Martin,  £0 

MASTER  AND  SERVANT. 

1.  Railroad. — Damages. — Defective  Machinery. — Employee^  Means  of  Knowl- 
edge.—  What  Complaini  Must  Aver. — In  an  action  for  damages  against 
a  railroad  company  for  the  death  of  a  brakeman  alleged  to  have  been 
caused  by  the  unsafe  and  defective  condition  of  a  brake  on  one  of  the 
defendant  company's  cars,  it  is  not  necessary  to  aver  facts  in  the 
complaint,  showing  affirmatively  that  the  employee  had  no  means 
of  ascertaining  the  defect.  It  is  the  duty  of  the  master  to  provide 
suitable  and  proper  appliances;  the  employee  has  the  right  to  rely  on 
the  master  having  discharged  his  duty,  and  he  is  not  required  to 
search  for  defects,  nor  is  he  required  to  aver  facts  in  his  complaint, 

Vol.  128.— 40 
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showing  that  he  had  no  means  of  knowledge.    It  is  sufficient  to  aver 
that  he  had  no  knowledge  of  such  defect. 

Ohioj  etc,,  R,  \V.  Co.  v.  Pearcy,  197 

2.  Same. — DeJendanCs  Knowledge  of  Defective  Machinery. — Averment  of  Com' 
plaint  an  to  Sufficiency  of. — Demurrer. — Negligence. — Where  the  complaint 
alleges  that  the  brake  was  defective  in  certain  particulars,  and  that 
the  defendant  company  negligently  used  hiich  brake  in  its  business 
upon  the  day  of  the  injury,  and  for  many  days  prior  thereto,  a  de- 
murrer will  not  lie  on  the  ground  that  the  complaint  does  not  allege 
that  the  defendant  company  had  any  knowledge  of  the  defect,  by 
means  of  which  it  is  averred  tlie  deceased  received  the  fatal  in- 
jury, lb. 

3.  Satne. — Safe  Appliances. — Duty  of  Employer  to  Fwmish  and  Maintain. — 
Knowledge  of  Defects  Chargeable  to  hmployee. — The  duty  of  the  em- 
ployer does  not  end  with  simply  providing  safe  machinery  and  appli- 
ances for  the  use  of  his  employees,  but  the  further  duty  is  imposed 
of  continuously  exercising  reasonable  diligence  and  care  to  ascertain 
and  know  the  condition  of  such  machinery  and  appliances,  and  to 
keep  them  in  a  safe  and  proper  condition.  The  employee  is  charged 
with  the  knowledge  of  such  defects  as  lie  could  have  ascertained  by 
the  exercise  of  reasonable  care  and  diligence  in  this  behalf.  lb, 

MEASURE  OF  DAMAGES. 
See  Eminent  Domain. 

MECHANIC'S  LIEN. 

1.  Notice. — Deaeripiion. — A  notice  of  intention  to  hold  a  mechanic's  lien 
described  the  property  as  the  "east  half  ,of  the  northwest  quarter  of 
section  36,  township  15,  range  13  ;  also  the  west  half  of  the  southwest 
quarter  of  section  25,  township  15,  range  13.''  The  correct  descrip- 
tion was  the  "  northeast  quarter  of  section  26,  in  township  15,  range 
13,  except  fifty  acres  out  of  the  northwest  corner." 

Held,  that  the  description,  aided  by  the  reference  to  the  house  itself  which 
the  notice  contained,  made  the  identification  complete,  notwithstand- 
ing the  mistake  in  the  desijj^nation  of  the  section,  and  that  the  notice 
was  sufficient  as  against  judgment  creditors  claiming  a  superior  lien. 

McNamee  v.  Raivck,  59 

2.  Surety  on  Contractoi-^s  Bandcafi  not  Enforce  Lien  for  Materials  Furnished. — 
A  surety  on  a  contractor's  bond  who  undertakes  that  the  contractor 
shall  pay  for  all  materials  used  in  the  building  can  not  enforce  a  lien 
for  materials  furnishc'd  by  him  at  the  request  of  such  contractor. 

McHenry  v.  Knickerbaeker,  77 

MEDICAL  EXAMINATION. 
See  Pbactice,  27. 

MINOR. 
See  Parent  and  Child. 

MISCONDUCT  OF  JURY. 
See  New  Trial,  7. 

MISJOINDER  OF  CAUSES  OF  ACTION. 
See  Exemption  from  Execution,  2. 

MORTGAGE. 

1.  Mortgage  to  Secrire  Two  Notes  Payable  to  DiffererU  Persons, — Priority. — A 
mortgage  given  to  secure  two  notes  identical  in  date,  amooDt,  and 
time  of  maturity,  but  payable  to  different  persons,  is  equivalent  to 
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a  separate  mortgage  to  each,  without  giving  priority  to  either  mort- 
gagee. Chaplin  v.  SuUivanj  60 

2.  Payment  of  Prior  Encumbrance, — Tencfer.— Where  a  husband  and  wife 
executed  a  mortgage  on  certain  real  estate,  to  secure  a  loan,  and  a 
portion  of  the  money  borrowed  was  applied  to  the  payment  of  prior 
encumbrances  on  the  mortgaged  premises,  they  can  not  defeat  the  en- 
forcement of  the  mortgage,  though  a  part  of  the  mortgage  debt  is  not 
enforceable,  when  there  has  been  no  return  or  tender  of  the  amount 
paid  to  discharge  the  prior  encumbrances.    Hormann  v.  Harimdz^  S6S 

MUNICIPAL  CORPORATION. 

1.  Injunction. —  ValidUy  of  an  Ordinance. — A  court  of  equity  may  enjoin 
the  enforcement  of  a  void  city  ordinance  in  order  to  prevent  a  multi- 
plicity of  actions,  or  at  the  instance  of  any  person  whose  interests  are 
to  be  injuriously  affected  thereby ;  but  if  it  is  not  void,  a  court  of 
equity  can  not  determine  whether  or  not  the  plaintiff' is  guilty  of  its 
violation.  Davis  v.  Fasig^  271 

2.  ^me. —  VKAen  Entire  Ordinance  Must  be  VM. — Unless  the  party  asking 
an  injunction  points  out  some  particular  provision  in  the  ordinance 
that  infringes  upon  his  rights  or  privileges,  in  order  to  justify  a  court 
in  declaring  the  ordinance  void,  the  ordinance  must  be  void  in  toto.  lb. 

3.  Sams. — Saloon  Closing  Ordinance. —  Vididity. — An  ordinance  requiring 
all  keepers  of  saloons,  and  of  other  like  place,  to  eject  every  person  not 
regularly  employed  therein  at  the  hour  of  11  P.  m.,  to  close  and  lock 
the  doors  securely,  and  permit  no  ingress  thereto  between  that  hour 
and  5  A.  M. ;  requiring  all  persons  not  employed  to  depart  between 
such  hours,  wlien  requested  ;  making  it  unlawful  to  open  the  door, 
or  leave  it  unlocked,  or  to  permit  ingress  thereto  between  such  hours, 
and  extending  the  same  rules  and  regulations  to  Sundays,  legal  holi- 
days and  election  days,  is  valid.  lb. 

4.  Payment  by  Yearly  Instalments. — Indebtedness  Not  Cfcated  for  Aggregate 
Sum. — Where  a  municipal  corporation  contracts  for  a  usual  and 
necessary  thing,  such  as  water  or  light,  and  agrees  to  pay  for  it  an- 
nually as  furnished,  the  contract  does  not  create  an' indebtedness  for 
the  aggregate  sum  of  all  the  yearly  instalments,  since  the  debt  for 
each  year  does  not  come  into  existence  until  the  compensation  for 
each  year  has  been  earned.  Crowder  v.  Tou^n  of  Sullivan,  4^6 

5.  Same. — Contract  for  Electnc  Lights. — Noiice.^-The  statute  confers  upon 
municipal  corporations  authority  to  contract  for  electric  lights,  and 
does  not  require  that  notice  should  be  given  inviting  proposals,  nor 
does  it  require  notice  in  any  form.  lb. 

6.  Same. —  Use  of  Streets. — Exclusive  Privilege  to  One  Coi'poraiio^i. — Can  not 
be  Granted. — A  municipal  corporation  can  not  grant  to  a  private  cor- 
poration the  exclusive  privilege  of  using  its  streets  for  the  purpose  of 
supplying  the  corporation,  or  its  citizens,  with  light,  water,  fuel,  or  the 
like.  lb. 

7.  Same — Use  of  Streets. — Special  Ordinance  Chanting. —  Validity  of . —  When 
General  Ordinance  Xec^nsary. — A  special  ordinance  granting  a  permis- 
sive license  to  a  designated  corporation  is  efTective.  When  a  munici- 
pality attempts  to  regulate  the  mode  of  using  its  streets  it  must  do 
so  by  a  general  ordinance  ;  but  when  it  simply  grants  a  privilege  to 
use  the  streets,  and  does  not  undertake  to  regulate  the  entire  subject, 
a  general  ordinance  is  not  indispensably  necessary  to  authorize  the 
licensee  to  use  the  streets.  The  rights  acquired  under  a  mere  per- 
missive license  are  subject  to  control  under  the  delegated  govern- 
mental power  vested  in  the  municipality.  lb. 
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MUNICIPAL  INDEBTEDNESS. 
See  Municipal  Corporation,  4. 

NAME, 
See  Summons. 

NATURAL  GAS. 

1.  QiuUiii&i  of. — Judicial  Knowledge. — The  courts  will  take  judicial  notice 
of  the  qualities  of  natural  gas,  and  that  it  is  in  a  high  degree  inflam- 
ID  able  and  explosive.  Jamieson  y.  Inaiana,  tU.y  Co.,  555 

2.  Saint. — Police  Regulatiaii. — Natural  gas  is  so  dangerous  that  its  use  may 
be  made  the  subject  of  a  police  regulation.  76. 

3.  Same. — Tt'onsportaiion  Through  Pipes. — Preaaure. — Act  oj  March  4ih,  1891, 
Regulating.— Validity  of.— The  act  of  March  4th,  1891  (Acts  1891,  p. 
89),  regulating  the  mode  of  procuring,  transporting  and  using  natural 
gas,  which  prohibits  the  use  of  more  tlian  the  natural  pressure  or  an 
artificial  pressure  exceeding  three  hundred  pounds  to  the  square  inch, 
is  a  valid  exercise  of  the  police  power,  and  is  constitutional.  16. 

4.  Same. — Regulation  of  Use  of  Properly. —  Vested  Rights. — Said  act  is  but  a 
regulation  of  the  use  of  property,  and  is  not  a  taking  of  property 
without  compensation,  nor  is  it  an  interference  with  vested  rights  or 
in  violation  of  the  provision  of  the  Federal  Constitution  that  no  per- 
son shall  be  deprived  of  property  by  any  State  without  due  process 
of  law.  lb. 

5.  Same. — Can  not  be  Made  Subject  of  General  Commerce. — Natural  gas  can 
not  be  made  the  subject  of  general  commerce  between  the  States  be- 
cause of  its  local  nature  and  intrinsic  qualities,  and  it  can  not,  so  far 
as  local  safety  is  concerned,  be  made  the  subject  of  uniform  Federal 
legislation,  but  is  a  legitimate  subject  for  reasonable  police  regula- 
tion, lb. 

6.  Same. — Interstate  Commerce. — Act  of  March  4thj  1891,  not  a  ReguIcUion  of 
— Case  Distinguished. — Natural  gas,  liecause  of  its  tocal  characteristics 
and  peculiarities,  and  its  inherent  dangerous  qualities,  is  a  proper 
subject  for  State  legislation,  and  the  act  regulating  the  pressure  to  be 
employed  in  its  transportation  through  pipes,  while  it  affects  a  com- 
mercial commodity,  is  but  an  exercise  of  the  police  power— a  reg- 
ulation of  the  mode  of  using  property — and  is  not  a  regulation  of  in- 
terstate commerce  in  the  constitutional  sense  of  the  term.  St^tte,  errel., 
V.  Indiana,  etc.,  Co.,  120  Ind.  575,  distinguished.  76. 

NEGLIGENCE. 
See  Master  and  Servant,  2. 

1.  Contributory  Negligence. — The  negligence  of  the  driver  of  a  wagon  can 
not  be  imputed  to  one  who  is  riding  in  the  wagon  with  him,  but  the 
latter  can  not  recover  unless  it  affirmatively  appears  that  he  was 
free  from  contributory  negligence.     Miller  v.  Louisnlle,  etc.,R.  W.Co  ,97 

2.  Traveller  on  Highway. —  Voluntary  Intoxication. — If  a  traveller  on  a  high- 
way, by  reason  of  his  own  voluntary  intoxication,  exposes  himself  to 
danger  and  receives  injuries  which  he  could,  and  by  the  exercise  of 
ordinary  prudence  would  have  avoided  if  sober,  he  is  guilty  of  con- 
tributory negligence,  and  can  not  recover  for  such  injuries. 

Woods  V.  Board,  etc.,  989 
NEPOTISM. 

See  Office  and  Officer,  6. 

NEW  TRIAL. 
See  Bastardy,  1 ;  Lis  Pendens  ;  Practice,  3, 13. 
1.  Surpriu. — Testimony  of  Adverse  Party's  Witness. — It  is  nocaasefora 


INDEX.  629 

Dew  trial  that  the  unsuccessful  party  was  surprised  by  the  testimony 
of  a  witness  called  by  his  adversary.  Bingham  v.  WaUc,  I64 

2.  Same. — Motion. — Counter- Affidavits. —  Counter-aifidavits  controverting 
the  facts  contained  in  affidavits  filed  in  support  of  a  motion  for  a  new 
trial  may  be  received.  lb. 

3.  As  0/  Might, — Motion  for. —  When  May  be  Made. — Motion  in  Arrest  cf 
Judgment. — A  motion  for  a  new  trial  as  a  matter  of  right  may  be 
made  after  a  motion  in  arrest  of  judgment  has  been  filed.  The  rule 
that  a  motion  for  a  new  trial  comes  too  late  after  a  motion  in  arrest 
of  judgment,  only  applies  to  motions  for  a  new  trial  for  cause,  where 
the  party  has  knowledge  of  the  fact  on  which  he  grounds  his  motion 
for  a  new  trial  at  the  time  of  moving  in  arrest  of  judgment. 

Anderson  v.  Anderson^  IS64 

4.  Same. — Section  IO64,  R.  S.  I8SI,  Construed. — The  provisions  of  section 
1064,  B.  S.  1881,  relative  to  new  trials  as  a  matter  of  right,  are  man- 
datory, and  the  court  has  no  discretion,  but  must  grant  a  new  trial 
upon  compliance  with  the  requirements  of  the  section,  at  any  time 
within  one  year  after  the  rendition  of  the  judgment.  lb, 

5.  Same, — CmnplaiTit. —  When  Authoriaes  New  Ti'ial  as  Matter  of  Right. — Join- 
der of  Partition  Count — Effect  of. — Under  a  complaint  by  heirs  of  a 
grantor,  the  first  paragraph  of  which  seeks  to  have  a  deed  set  aside 
because  of  alleged  fraud  and  undue  influence  exercised  by  the  grantee 
over  the  grantor,  and  the  second  and  third  paragraphs  of  which  are  to 
quiet  title  to  the  same  land,  and  for  partition  thereof  respectively, 
a  new  trial  may  be  claimed  as  of  right  by  either  party.  The  joinder 
of  the  count  for  partition  does  not  deprive  them  of  that  right.       lb. 

6.  Surprise. — Where  a  party  proceeds  with  a  trial,  fully  cross-examines 
the  witness  whose  testimony  creates  the  alleged  surprise,  and  takes 
the  chance  of  a  verdict,  he  can  not  have  a  new  trial  on  the  ground  that 
he  was  surprised  by  the  testimony,  without  showing  a  very  strong  and 
clear  case.  Loui^viUe^  e/c,  R.  W.  Co.  v.  Hendrieksy  4^fi 

7.  Saane. — MU^candud.  of  Jury. —  When  Communication  to  Court  is  not. — After 
a  jury  had  been  deliberating  for  some  hours  they  sent  by  the  bailiff  to 
the  court  a  communication  as  follows:  "The  jury  stand  eleven  to 
one.  We  have  stood  that  way  all  night.  No  hope  of  a  verdict." 
The  communication  was  shown  to  the  plaint ifl^'s  attorneys.  The  mis- 
conduct of  the  jury,  if  misconduct  at  all,  was  not  such  as  to  entitle 
the  defendant  to  a  new  trial.  The  misconduct  of  a  jury  must  be 
gross,  and  clearly  result  in  an  injury  to  the  complaining  party,  to  jus- 
tify the  awarding  of  a  new  trial.  lb, 

NOTICE. 

See  Drainage,  5  to  7  ;  Easement,  5  ;  Mechanic's  Lien,  1 ;  Municipal 

Corporation,  5 ;  Practice,  21. 

OFFICE  AND  OFFICER. 
See  Mandamus,  1,  3. 

1.  Township  Trustee. — DefcUcation. —  Vacation  of  Office. — Appointment  of  Suc- 
cessor,— Where  an  officer  becomes  a  defaulter,  flees  the  State,  leaves  no 
one  to  care  for  the  public  affairs,  and  indicates  a  settled  purpose  to 
abandon  the  office,  it  may  be  deemed  vacant  without  a  judicial  de- 
termination, and  the  vacancy  may  be  filled  by  appointment.  The 
sureties  on  the  bond  of  the  defaulting  officer  can  not  challenge  the 
right  of  the  appointee  to  prosecute  an  action  for  the  recovery  of  the 
public  money.  Osborne  v.  S^ate,  ex  reL^  1S9 

2.  Same. — The  presumption  is  that  the  power  of  appointment  is  right- 
fully exercised  by  the  officer  invested  with  that  power.  lb. 
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3.  Same. — CoUateial  AUaek. — Where  there  has  been  an  appointment  to, 
and  the  actus^  incumbency  of  au  ofiice,  a  collateral  attack  on  the 
right  of  the  appointee  to  hold  the  office  is  unavailing.  lb. 

4.  Same. — Reports. — Evidence. — The  reports  of  a  township  trustee,  showing 
an  indebtedness  to  the  township,  will,  unless  satisfactorilj  contra- 
dicted, warrant  a  finding  against  him  and  his  sureties.  76. 

5.  Official  Bond. — Breach. — No  recovery  can  be  had  upon  a  bond  exe- 
cuted by  a  public  officer  unless  a  breach  of  official  duty  is  shown. 

SUiie^  ex  rei,  v.  Galbraithf  501 

6.  Same. — Superintendeni  of  Hospital  for  Insane. —  Nepotism. —  Action  on 
Bond. — Section  2774,  R.  S.  1881,  defining  the  duties  of  the  superin- 
tendent of  the  Hospital  for  the  Insane,  does  not  make  it  his  duty 
to  demand  or  collect  compensation  from  Inmates  of  the  hospital,  nor 
forbid  him  from  permitting  persons  not  entitled  to  remain  as  inmates 
from  being  there  maintained.  By  section  2776,  B.  S.  1881,  such  duty 
is  imposed  upon  the  trustees,  and  in  the  absence  of  proper  by-laws 
adopted*  by  them  requiring  the  superintendent  to  exclude  persons  not 
entitled  to  remain  in  the  hospital,  neither  he  nor  his  bondsmen  can 
be  liable  for  the  breach  of  such  duty.  Ih. 

OFFICIAL  BOND. 
See  OFFICE  AND  Officee,  5,  6. 

OPTIONS. 

See  Gaming. 

ORDINANCE. 
See  Municipal  Corporation,  1  to  2,  3,  7. 

PARENT  AND  CHILD. 

Minor  Child. — Negligent  Killing  of. — Action  by  Father  as  Administrator. — 
When  not  maintainable. —  Kviancipation  of  Child. — A  father  can  "  not 
maintain  an  action  as  administrator  of  his  deceased  minor  son  to 
recover  damages  for  the  alleged  negligent  killing  of  his  intestate 
unless  there  has  been  an  emancipation  of  the  infant.  An  averment 
in  the  complaint  that  at  the  time  of  his  death  said  decedent  was  not, 
and  for  two  months  theretofore  had  not  been,  in  the  service  of  his 
parents,  or  either  of  them,  is  not  sufficient  to  show  such  an  emanci- 
pation. Berry  v.  Louisville^  etc.,  R.  R.  Co.^  4^4 

PARTIES. 

See  Decedents'  Estates,  6 ;  Drainage,  10  to  12  ;  Mandamus,  2. 

1.  Acti(fn  by  Ward  After  AUaining  Majority. — Contract  for  His  Benefit. — Nec' 
essary  Parties. — A.  was  indebted  to  plaintiff  upon  certain  notes  paya- 
ble to  his  guardian,  representing  the  balance  of  purchase-money  for 
a  stock  of  goods  belonging  to  the  ward  and  purchssed  by  A.  There- 
after  A.  sold  said  stock  of  goods  to  the  defendants,  who  each  agreed 
to  pay  said  notes,  and  jointly  also  promised  to  do  so,  and  relieve  A. 
from  all  legal  responsibility  in  the  payment  of  the  same.  The  ward, 
when  he  attained  his  majority,  settled  with  his  guardian,  and  in  the 
settlement  said  notes  were  transferred  to  him.  He  brought  suit 
against  the  defendants  on  the  contract  entered  into  between  them  and 
A.  in  reference  to  the  payment  of  said  notes. 

Heldy  that  the  defendants  could  be  sued  jointly. 

Heldy  also,  that  A.  was  not  a  necessary  party  to  said  action,  the  complaint 
not  seeking  to  affect  or  change  in  any  way  his  rights  as  fixed  by  the 
contract  entered  into  between  him  and  the  .defendants. 

Romaine  v.  Jtidson^  4^S 
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2.  SarM. — PUading.-^Amwer, — Heacvfsion  of  Contract  Before  Acceptance. — 
Written  Agreement, — Parol  Agi-eemenl  in  ContravenCion  of. — A  paragraph 
of  answer  in  such  an  action  pleading  a  rescission  of  the  contract  be* 
fore  any  acceptance  of  it  by  the  plaintiff  or  his  guardian  for  him, 
states  a  good  defence,  but  a  paragraph  of  answer  pleading  a  parol 
agreement  in  contravention  of  the  written  agreement  is  bad.  lb, 

3.  Same. — Answer. — Contract. — Plea  of  MtUiial  Mistake. — Fraud. — Refm^ia- 
tian  cf  Contract, — MisrepresenUUians  of  Law. — A  paragraph  of  answer  in 
such  an  action  which  alleges  a  mutual  mistake  in  the  contract,  and 
seeks  to  have  it  reformed,  is  good,  as  is  also  a  paragraph  which  al- 
leges that' the  defendant  was  induced  by  fraud  to  accept  the  bill  of 
sale  containing  said  contract,  setting  up  the  facts  as  to  what  the  true 
contract  was,  and  the  fraudulent  representations  and  deceit  by  which 
he  was  induced  to  accept  it,  and  asking  for  its  reformation.  A  para- 
graph is  bad  which  alleges  misrepresentations  as  to  the  law,  and  the 
necessity  for  a  written  contract,  and  as  to  the  legal  effect  of  the  con- 
tract in  question.  lb. 

PARTITION. 

See  Costs,  3 ;  Easement,  3,  4. 

1.  Decree. — Collateral  Attack. — The  owner  in  fee  of  certain  real  estate 
died  intestate,  leaving  a  widow  and  children.  In  1855,  in  a  suit  for 
partition  of  tiie  laud,  brought  by  certain  of  the  children  against  the 
widow  and  the  remaining  children,  the  common  pleas  court  ap- 
pointed commissioners  to  make  pariition,  and  upon  their  report  that 
they  had  assigned  to  the  widow  for  her  dower  thirty-eight  acres  of 
the  land,  but  were  unable  to  partition  the  remainder  among  the  chil- 
dren, ordered  the  sale  of  the  entire  tract,  subject  to  the  widow's  dower. 
Upon  the  death  of  the  widow,  in  1888,  the  plaintiffs,  heirs  of  the  in- 
testate, sued  for  partition  of  the  thirty-eightacre  tract  sold  subject 
to  the  widow's  dower,  claiming  that  the  commissioner's  sale  ordered 
by  the  court  was  void. 

Meld^  that  the  court  having  jurisdiction  both  of  the  subject-matter  and  of 
the  parties,  the  order  of  sale  was  not  void,  and  can  not  be  collaterally 
attacked.  Ell£i'  v.  Evans,  156 

2.  Same. — Acquiescence. — Estoppel. — The  plaintiffs,  having  acquiesced  in 
the  order  of  sale  more  than  thirty  years,  and  having  received  and  re- 
tained the  purclinse  money  paid  for  it,  areestop[>ed  from  now  claim- 
ing any  interest  in  the  land  as  against  the  purchaser  at  the  sale,  and 
those  claiming  under  then\.  lb. 

3.  Pleading. — General  Denial. — Relinqiiisknient  of  Widow's  Interest, —  Evi- 
dence,— In  an  action  for  partition  the  heirs  claimed  one-third  of  the 
land,  and  the  defendant  the  entire  tract. 

JBeldf  that  the  title  was  put  in  issue,  and  that  under  sections  1055  and 
1070,  R.  S.  1881,  evidence  was  admissible  under  the  general  denial 
tending  to  prove  a  parol  partition  of  the  land  between  the  widow  and 
children,  by  which  the  widow's  interest  in  the  land  in  dispute  was 
divested,  she  taking  instead  other  lands  equal  in  value  to  one-third 
of  the  land  owned  by  her  former  husband,  since  such  a  partition 
would  be  a  complete  defence  to  the  action.  Hawkins  y.  Taylor ^  4^1 

PARTNERSHIP. 
See  REAti  Estate. 

1.  Surviving  Partner. — Execution  of  Chattel  Afovigage  to  Secure  Firm  Debt. — 
A  surviving  partner  of  an  insolvent  firm  may  make  a  valid  chattel 
mortgage  of  the  partnership  property  to  secure  a  firm  debt. 

First  NatH  Bank  v.  Parsons,  U7 

2.  Same.— Section  6O46,  R.  S.  1S81,— Sections  6046,  et  seq.,  R.  S.  1881,  re- 
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lating  to  the  filing  of  inventories  and  appraisements  bj  the  surviving 
partner  do  not  forbid  the  making  of  such  mortgage.  lb. 

PERSONAL  INJURIES. 
See  Instructions  to  Jury,  8 ;  Railroad,  13. 

PERSONAL  PROPERTY. 
See  Decbdents'  Estates,  10. 

PETITION. 
See  Gravel.  Road,  4. 

PLEADING. 

See  Abatement;  Decedents'  Estates,  5;  Drainaoe,  2,  6;  Estoppel; 
Interpleader  ;  Malpractice  ;  Master  and  Servant,  1,  2 ;  New 
Trial,  5 ;  Parties,  2,  3 ;  Partition,  3 ;  Quieting  Title,  1 ;  Re- 
ceiver, 1 ;  SeT'OPF  ;  Specific  Performance,  2. 

1.  Sufficiency  of  CompUiinl. — Motion  to  Make  More  Specific. — In  the  abseuce 
of  a  motion  to  make  more  specific,  a  complaint  sufficiently  alleges  u 
conveyance  of  land  to  the  piaintiflT,  which  avers  that  the  plaintiff 
"  purchased  "  the  same.  Falley  v.  Qrihling,  110 

2.  CamplaiiU, — Joint  Cause  of  Actio/n, — Demurrer. — A  complaint  not  show- 
ing a  cause  of  action  in  favor  of  all  the  plaintiffs  is  bad  on  de- 
murrer. Sedwiek  v.  Ritterj  ^09 

3.  Exhibiis. — Admiaaibilily  in  Evidence. — Where  a  certain  sworn  statement 
is  set  out  in  the  complaint,  the  plaintiff  can  not  object  to  its  intro- 
duction in  evidence  by  the  defendant. 

OUixens'  Street  R.  W.  Co.  v.  Robbim,  449 

POLICE  POWER.  * 

See  CJonstitutional  Law,  6  ;  Natural  Gas,  2  to  6. 

POSSESSION. 
See  Railroad,  9 

PRACTICE. 
See  Abatement,  1 ;  Appeal,  1,2;  Bill  op  Exceptions  ;  Supreme  Court.. 

1.  Objection  to  Evidence. — Where  part  of  the  answer  of  a  witness  is  com- 
petent, though  part  is  incompetent,  it  is  not  error  to  overrule  a  mo- 
tion to  strike  out  such  answer.         EvanwUle,  ete.,  R.  R.  Co.  v.  Swift^  54 

2.  Refusal  to  Strike  Out  Pleading. — A  refusal  to  strikeout  a  pleading  is  not 
an  available  error.  Chaplin  v.  SuUivan^  50 

3.  Same. — Error  in  Asi»t9smeni  of  Damages.^ — New  Trial. — Error  in  the 
amount  of  the  assessment  of  damages  can  only  be  presented  by  a 
motion  for  a  new  trial.  76. 

4.  Venire  de  Novo. — hisufficient  Finding. — Error  in  making  insufficient  or 
indefinite  findings,  can  only  be  presented  by  a  motion  for  a  venire  de 
novo.  f  b. 

5.  Complaint. — Numbering  Paragraphs. — In  a  suit  to  foreclose  a  chattel 
mortgage  securing  two  notes,  where  the  cause  of  action  is  stated  in 
one  paragraph  of  the  complaint,  it  is  not  error  to  overrule  a  motion 
to  require  the  plaintifl*  to  separately  state  and  number  his  causes  of 
action.  Mansfield  v.  Shipp,  .'»5 

6.  Overruling  Demurrer  to  Bad  Answer. — Sustaining  a  demurrer  to  a  good 
special  answer,  when  the  facts  pleaded  can  be  shown  under  the  gen- 
eral denial  already  in,  is  not  available  error,  but  it  is  otherwise  where 
the  court  overrules  a  demurrer  to  a  bad  answer.    Such  error  is  fatal. 

Memick  v.  Midland  R.  W.  Co.,  81 
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7.  Venire  de  Novo, — When  vnU  he  Awarded. — A  ventre  de  novo  will  be  awarded 
only  where  the  special  findings  are  defective  in  form. 

HorUm  V.  Haslingsy  lOS 

8.  Uncertainty  in  Complaitit, — How  Reached,— Demurrer, — A  demurrer 
will  not  lie  to  a  complaint  for  uncertainty.  The  remedy  is  by  mo- 
tion to  make  the  complaint  more  specific.  FalUy  v.  Qribling,  110 

9.  Striking  Qui  Pleading, — BUI  of  Exeeplions, — The  ruling  of  the  court  in 
striking  out  a  pleading  must  be  saved  by  a  bill  of  exceptions  to  pre- 
sent any  question  on  appeal.  McDonald  v.  Geiaendorffy  15S 

10.  Appeal — Sufficiency  of  ComplavnL — Where  some  of  the  defendants  file  a 
cross-complaint  alleging  the  same  facts  alleged  in  the  complaint,  and 
asking  the  same  relief,  they  can  not  upon  appealing  from  a  judg- 
ment in  favor  of  the  other  defendants  question  the  sufficiency  of  the 
complaint.  Bingham  v.  \Valk,  164 

11.  Same, — Where  evidence  is  objected  to  on  the  ground  of  its  incompe- 
tency and  immateriality,  an  objection  can  not  be  made  on  appeal  on 
account  of  the  incompetency  of  the  witness.  lb, 

12.  Same. —  Objections  to  Evidence. — Only  such  objections  to  the  admission 
of  evidence  as  are  made  in  the  court  below  will  be  considered  on  ap- 
peal. 76. 

13.  Special  Finding. — Fa^is  Found  Unaupported  by  Evidence. — Motion  for  New 
Trial. — Where  facts  found  are  not  sustained  by  the  evidence  the 
question  is  properly  presented  in  the  Supreme  Court  for  review  by 
a  motion  for  a  new  trial,  and  not  by  a  motion  to  strike  out  such  parts 
of  the  finding  as  are  supposed  to  be  unsupported  by  the  evidence. 

Tarkington  v.  PurviSy  18B 

14.  Pleading. — Leave  to  Amend. — Discretion  of  Court  ae  to. — Bute  on  AppeaL 
— The  granting  of  leave  to  amend  pleadings,  after  the  issues  are 
closed,  and  especially  pending  the  trial,  is  a  matter  resting  largely  in 
the  discretion  of  the  trial  court.  It  is  only  in  cases  where  there  seems 
to  have  been  an  abuse  of  that  discretion,  apparently  resulting  in  in- 
justice, that  the  Supreme  Court  will  interfere.  Where  the  record 
shows  that  the  party  requesting  leave  to  amend  could  not  possibly 
have  been  injured  by  the  refusal  of  the  court  to  permit  it,  the  ques- 
tion whether  or  not  the  court  abused  its  discretion  will  not  be  in- 
quired into.  CfiicagOy  etc.  R,  W,  Co,  v.  HuntcTy  SIS 

15.  Soane. — Errora, —  When  Thirty  can  Complain. — A  party  can  only  complain 
of  the  court's  errors  when  he  is  injured  by  them.  lb. 

16.  Same, — Errorn  Assigned. —  When  Waived. — A  party  to  be  entitled  to 
have  alleged  errors  considered  must  do  more  than  merely  call  at- 
tention to  them,  and  assert  that  they  are  errors.  Unless  there  is  at 
least  an  attempt  at  argument,  or  something  to  indicate  wherein  they 
are  claimed  to  be  erroneous,  aside  from  the  mere  assertion,  they  will 
be  considered  as  waived.  lb. 

17.  Demurrer. —  Sustaining  of . —  When  Not  Availahle  Error, — Complaint. — 
Where  a  demurrer  is  sustained  to  one  paragraph  of  a  complaint, 
and  additional  paragraphs  are  subsequently  filed,  alleging  substan- 
tially the  same  facts,  and  requiring  no  more  evidence  than  the  one 
held  bad,  the  ruling  on  the  demurrer  is  not  available.  Summers  v. 
Tameyy  123  Ind.  560,  distinguished.  Hormann  v.  HartmetZy  SnS 

18.  Same. — Bill  of  Exceptions. —  What  Record  Must  Show  as  to  Filir^g. — Un- 
less the  record  affirmatively  shows  that  a  bill  of  exceptions  has  been 
filed,  there  is  no  bill  in  the  record.     Section  629,  R.  8.  1881.  /6. 

19.  -Sam*. — Bill  of  Exceptions. — Date  of  Presentation. — Must  Appear  in  Bill, — 
The  date  of  the  presentation  of  a  bill  of  exceptions  must  be  stated 
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in  the  bill  itself.     It  is  not  sufficient  to  endorse  the  time  upon  the 
bill.  lb, 

20.  Same. — Appeal — Objections  to  a  JudpmerUf  or  Decree. —  Wften  Mtut  be  First 
Made. — Objections  to  a  judgment,  or  decree,  can  not  be  successfully 
made,  for  the  lirst  time,  on  appeal.  Specific  objections  must  be  pre- 
sented to  the  trial  court,  and  so  presented  as  to  direct  attention  to 
the  defects,  or  errors,  and  enable  the  trial  court  to  review  them,  and, 
if  need  be,  to  correct  tliem.  lb, 

21.  Motion  to  Dismva  Appeal. — Notice  to  Appellant. — Supreme  Court  RtUe, — 
Under  Rule  14  of  the  Supreme  Court,  a  motion  to  dismiss  an  appeal 
because  of  the  alleged  insufficiency  of  the  notice  of  appeal,  will  be 
overruled  if  the  appellants  have  not  been  given  notice  of  the  motion. 

Diek  V.  Muilina,  $65 

22.  Demwrer: —  Answer,  — Insufficient  Paragraph. — Oveiruling  Demurrer  to. — 
Effect  of. — It  is  error  to  overrule  a  demurrer  addressed  to  an  insuffi- 
cient paragraph  of  answer,  although  there  are  other  and  more  com- 
prehensive paragraphs  of  answer.  Scott  v.  Stetler^  S85 

23.  Instruction,-;— Bill  of  Exceptions.—  Section  533,  R.  S.  1881,  clause  6,  re- 
lating to  making  the  instructions  a  part  of  the  record  by  order  of 
court  without  a  bill  of  exceptions,  does  not  take  from  a  party  the 
right  to  bring  the  instructions  into  the  record  by  bill  of  exceptions. 

Plank  V.  Jackson,  4^4 

24.  Objections  to  Evidence. —  Voucfiera. — Submission  to  Expert  Witnesses. — Mo- 
tion to  Strike  Out. — Where  the  defendant  submits  to  the  plaintiff's 
expert  witnesses  checks  and  vouchers,  not  papers  in  the  cause,  which 
purport  to  be  in  the  genuine  handwriting  of  the  defendant,  but  which 
were  not,  in  fact,  in  his  handwriting,  and  did  not  bear  his  genuine 
signature,  and  cross-examines  the  witnesses  as  to  their  genuineness, 
without  objection  on  the  part  of  the  plaintiff,  and  the  plaintiff  re-ex- 
amines the  witnesses  as  to  such  checks  and  vouchers,  no  question 
of  the  competency  of  the  evidence  is  presented  by  a  motion  to  strike 
out.  Newlon  y,  l^fner,  466 

25.  Adjournment  of  Court  for  the  Day. — Reconvening  t^  on  Same  Day. — Ap- 
pointmerU  of  Administrator. — A  judge  during  term  time  may  adjourn 
court  for  the  day  snd  then  reconvene  it,  and  the  appointment  of  an 
administrator  made  after  the  court  has  so  reconvened  will  not  be 
vitiated,  on  that  account.  Bmoen  v.  Stcwarty  507 

26.  Same. — Complaint. —  When  Sup-erne  Court  Need  not  Set  Ovi, — Where  no 
question  was  raised  either  in  the  circuit  or  in  the  Supreme  Court  as 
to  the  sufficiency  of  a  compUint  it  is  not  necessary  for  the  latter 
court  in  rendering  its  opinion  to  set  out  the  complaint.  76. 

27.  Action  for  PerwnfU  Injuries  —Medical  Examination  of  Posrtg, — Motion 
for. —  When  Poperly  Overruled. —It  was  not  error  in  an  action  for  per- 
sonal injuries  for  the  court  upon  the  second  trial  of  the  cause  to  re- 
fuse to  require  the  plaintiff  to  submit  to  an  examination  by  medical 
experts,  thf»  motion  to  that  effect  not  having  been  made  by  the  de- 
fendant until  aft«r  the  plaintiff  had  put  in  his  evidence  and  rested 
his  case,  and  the  motion  not  being  supported  by  any  affidavit  show- 
ing any  necessity  for  it,  or  any  belief  as  to  what  such  examination 
would  develop.  TeiTc  Hante,  etc,  R,  R.  Co.  v.  Bi-uvJetr,  54X 

PREFERENCE  OF  CREDITORS. 
See  Banks  and  Banking,  3. 

PREFERRED  CLAIM. 
See  Lien. 
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PBESUMPTION. 
See  Banks  and  Banking,  2;  County  Commissioners. 

PRINCIPAL  AND  SURETY. 
See  Married  Woman. 

1.  Waste  of  CoUaiercU  Securities. — Release  of  Surety. — It*  the  payee  of  a  debt 
hold  any  securities  or  collaterals  to  secure  the  payment  of  the  debt, 
the  surety  has  the  right  to  insist  upon  their  application  to  the  pay- 
ment of  the  debt;  and  if  he  waste  them,  the  surety,  to  the  extent  of 
their  value,  is  released.  Nicfiols,  Shepard  &  Co.  v.  Burehy  SS4 

2.  RigJUs  of  Surety. — Suit  by  Ovmer  of  Promissory  Note, — Surety  can  not 
Compel  by  I\-oeeediny8  in  Equity. — The. surety  on  a  promissory  note  can 
not  maintain  a  suit  in  equity  to  compel  the  owner  to  bring  suit  upon 
the  note  and  proceed  to  collect  it,  as  an  adequate  remedy  at  law 
is  afforded  by  sections  1210  and  1211,  R.  S.  1881,  which  provide  that 
the  surety,  by  service  of  notice  on  the  creditor,  can  compel  him  to  sue 
upon  the  note,  and  that  the  creditor's  failure  to  do  so  will  release  the 
surety.  Barnes  v.  Sdmmona,  696 

3.  Same. — FS^audulent  Qniveyance  by  Pi^incipal  Debtor, — Actum  to  Set  Aside. 
—  When  Surety  can  not  Maintain. — A  surety  upon  a  note,  who  has  not 
paid  the  debt,  can  not  bring  a  suit  to  have  a  fraudulent  conveyance 
of  real  estate  made  by  the  principal  debtor  set  aside,  and  have  the 
land  declared  subject  to  the  payment  of  the  debt.  lb. 

PRIORITY  OF  LIENS. 
See  Drainage,  8 ;  Mortgage,  1 ;  Subrogation. 

PRIVILEGED  COiMMUNICATIGNS. 
See  Attorney  and  Client,  1 ;  Witness,  1. 

PROMISSORY  NOTE. 
See  Gift,  1. 

Consideration. — Special  Vei'dict. — The  defendant  executed  his  promissory 
note  as  a  part  of  a  private  subscription  of  $30,000  to  secure  the  exten- 
sion of  a  line  of  railroad.  It  was  found  impossible  to  raise  said 
$30,000.  The  special  verdict  showed  that  the  defendant  agreed 
that  the  note  should  be  used  to  make  up  a  subscription  of  $7,500;  that 
afterwards  it  was  delivered  to  a  bank  under  said  agreement,  and 
that  the  defendant  acquiesced  in  such  delivery  and  agreed  to  pay  it, 
upon  the  faith  of  which  the  other  subscribers  to  the  fund  acted.  The 
consider«tion  for  which  t)\enote  was  executed,  namely,  the  extension 
of  the  line  of  railway,  appeared  on  its  face    Tlie  extension  was  made. 

Heldj  that  the  nofc  was  shi)wn  by  the  special  verdict  to  have  been  exe- 
cuted for  a  valid  consideration.  Cook  v.  McNaughton,  410 

PUBLIC  BUILDINGS. 
See  County  Commi.^^sioners. 

QUIETING  TITLE. 

See  Costs,  3;   Former  Adjudication;  Taxes,  1,2;  Trust  and  Trus- 
tee, 3. 

1.  In^uffieiency  of  Answer  Setting  up  an  Easement. — In  an  action  to  quiet 
title,  an  answer  which,  without  denying  plaintiff's  title,  sets  up  an 
easement  in  the  land  as  a  full  defence  to  the  action,  is  demurrable. 

Messiek  v.  Midland  R.  W.  Co.,  81 

2.  Same. — Railroad. — Easement. — Directing  Verdict.  ~ln  a  suit  against  a 
railroad  company  to  quiet  title,  where  it  was  a  material  question 
whether  the  company  had  a  valid  easement  in  the  land,  depending 

'  upon  whether  the  entry  upon  said  land  by  the  company  and  the  con- 
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structioQ  of  the  roadway  were  with  the  knowledge  and  consent  of 
the  owner,  and  the  owner  (estitied  thai  he  objected  to  and  protested 
against  the  entry,  which  statement  was  not  denied  by  the  defendant, 
it  was  error  in  the  court  to  take  the  case  from  the  jury  and  direct  a 
verdict  for  the  company.  lb, 

RAILROAD. 
See  Eminent  Domain,  2 ;  Quieting  Title,  2. 

1.  Apprapridtion  of  Land  for  Right  of  Way. — Measure  of  Damages, — Et- 
ifUnce, — In  a  proceeding  by  a  railroad  company  to  appropriate  land 
for  its  right  of  way,  it  is  proper  to  prove  the  value  of  the  land  with- 
out the  road  across  it,  and  its  value  when  divided  by  the  road  into 
parcels,  and  it  is  proper  for  the  jury  to  consider  such  evidence  in  as- 
sessing the  damages.  EvansviUey  ett.,  IL  R.  Co.  v.  Stnftf  54 

2.  Same, — AppropriatioH  Proceedings. — Jurisdiction. — The  principal  object 
of  proceedings  to  appropriate  land  for  the  right  of  way  of  a  railroad 
is  to  appropriate  and  acquire  a  title  to  the  land,  and  the  assessment 
of  damages  is  a  mere  incident  to  and  arises  out  of  the  act  of  appro- 
priation ;  and  the  Supreme  Court  has  jurisdiction  on  appeal.  Jb. 

3.  Accident  al  Crossing. — Contributory  Negligence, — Where  a  wife  was  riding 
in  a  wagon  with  her  husband  who  was  driving,  and  they  approached 
a  railroad  crossing,  known  by  the  wife  to  be  dangerous,  when  a  train 
was  coming  up  in  full  view,  and  the  husband  stopped  the  team,  but 
immediately  afterwards  attempted  to  cross  in  front  of  the  train  and 
both  were  killed,  the  wife  in  failing  to  warn  the  husband  or  to  look 
or  listen  for  approaching  trains  was  guilty  of  contributory  negligence, 
and  there  can  be  no  recovery  for  her  death. 

Miller  V.  Lonisviile,  etc.,  R,  W.  Co.,  97 

4.  Same. — Photograph  as  Evidence. — It  was  not  error  to  permit  a  witnesR 
to  testify  that  a  photograph  introduced  in  evidence  was  a  correct 
represeutation  of  the  crossing  and  surroundings  where  the  accident 
occurred.  2  b, 

6.  Cromng. — Duty  of  Pernon  Appi'oaching. — The  presence  of  a  railroad 
track  upon  which  a  train  may  at  any  time  pass  is  notice  of  danger, 
and  it  is  the  duty  of  a  person  about  to  cross  such  road,  on  %  public 
highway,  to  exercise  caution  in  so  doing,  and  to  look  both  w^ys  lor 
approaching  trains,  if  the  surroundings  are  such  as  to  admit  of  anch 
a  precaution.  Mnnn  v.  Belt  R,  R.,  etc.,  Co.,  iSf^ 

6.  Same. — Mental  absorption,  or  reverie,  induced  by  grief  or  business, 
will  not  excuse  the  omission  of  the  duty  to  look  and  listen.  ^6 

7.  Sam/e, — Accidetit  at  Crossing. — Contribntoj-y  Negligence  Declared  as  Matter 
of  Txtw. — In  an  action  against  a  railroad  company  for  an  injury  at  a 
railroad  crossing,  it  appeared  that  the  )>laintiff',  who  was  approaching 
in  a  vehicle*,  and  was  familiar  with  the  crossing,  when  about  two 
hundred  and  fifty  feet  from  the  crossing  looked  to  the  east,  where  he 
could  see  about  one-fourth  of  a  mile,  and  saw  no  approaching  train 
He  did  not  look  to  the  east  again,  but  looked  to  the  west,  where  the 
view  of  the  track  was  somewhat  obstructed.  If  he  had  looked  to 
the  east,  when  witi)in  one  hundred  feet  of  the  railroad,  he  would 
have  had  an  unobstructed  view  of  nearly  one-half  mile.  He  drove  to 
the  crossing  in  a  slow  trot,  and  was  struck  by  a  train  from  the  east 
and  seriously  injured.  No  signals  were  given  by  the  approaching  train. 

Held,  that  the  court  might  adjudge,  as  matter  of  law,  that  the  plaintifT  was 
guilty  of  contributory  negligence.  lb. 

8.  Consolidaiion  of  Companu'jt. —  Title  to  Real  ItJstate. — Where  land  is  con- 
veyed in  fee  simple  to  a  railroad  company,  and  afterwards  the  com- 
pany is  consolidated  with  another,  and  further  consolidations  take 
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place  from  time  to  time,  tlie  new  companies  formed  hj  the  successive 
consolidations  succeed  to  said  real  estate,       (Jashman  v.  Brovmlee,  266 

9.  Estoppel.— Adverse  Posteasum, — The  heirs  of  the  grantor  to  the  railroad 
company,  and  their  grantees,  are  estopped  by  his  deed  from  setting 
up  an  adverse  title  derived  from  possession  alone,  as  against  his 
grantee  and  those  claiming  under  it.  Caskman  v.  Brownlee,  266 

10.  Fencing  Track.— Duty  as  to.—  Violation  of  Duty.— Injury  to  Paaaenffer, — A 
railroad  company  must  take  measures  to  so  fence  its  track  as  to  pre- 
vent animals  from  running  upon  it.  If  the  duty  to  fence  is  negli- 
gently violated,  and  the  violation  of  duty  is  the  proximate  cause  of 
injury  to  a  passenger,  his  right  of  action  is  clear  and  complete. 

UuiavUle,  etc.,  R.  W.  Co.  v.  Hmdricka,  46^ 

11.  Same. — Accident  to  Passenger. — Presumption  cf  Negligence. — Burden  of  Re- 
moving.— The  burden  of  proof  is  upon  a  railroad  company  to  remove 
the  presumption  of  negligence  which  arises  from  the  happening  of 
an  accident  which  causes  injury  to  a  passenger.  lb. 

12.  Accident  at  Crossing. — Contributory  Negligence  of  Injured  Party. —  What 
Constitutes, —  When  Question  of  Fact  for  Jury. — One  who  approaches  a 
railroad  crossing  with  which  he  is  familiar,  and  attempts  to  cross 
without  looking  and  listeniug  for  approaching  trains,  where  it  is  pos- 
sible to  do  so,  is  guilty  of  such  contributory  negligence  im  precludes 
him  from  a  recovery  it  he  is  injured,  although  the  crossing  was  sup- 
plied with  a  flagman,  and  the  flagman  did  not  give  notice  of  the  ap' 
proach  of  danger.  A  person  attempting  to  cross  should  not  have 
the  right  to  assume,  from  tliat  circumstance,  that  no  danger  existed, 
and  enter  upon  the  railroad  track  witliout  looking.  Had  the  flagman 
done  anything  to  induce  the  appellant  to  attempt  the  crossing  at 
the  time  she  was  hurl,  or  anything  to  throw  her  off  her  guard,  then 
the  question  of  her  negligence  would  have  been  a  question  for  the 
jury.  Cadwallader  v.  Louisville^  eic.,  R.  W.  Co.j  ft  IS 

13.  Pei'sonal  Injuries. — Negligence. — Crositing. — Failure  to  Give  Signal. — A 
railroad  company  will  not  be  exonerated  from  liability  in  an  action 
for  personal  injuries  alleged  to  have  been  sustained  by  a  traveller  on 
the  highway  when  its  servants  in  charge  of  a  train  failed  to  give  the 

S roper  signals  for  a  crossing  which  the  train  was  approaching,  but 
id  give  a  signal  for  a  second  crossing  before  reaching  the  first  cross- 
ing, which  signal  was  given  at  a  point  much  nearer  to  the  latter 
crossing  than  the  signal  required  for  that  crossing,  and  the  traveller 
who  was  upon  the  highway  stopped  and  looked  and  listened  and 
approached  slowly,  and  continued  to  look  and  listen,  seeing  or  hear- 
ing nothing,  until  his  horses  were  in  such  close  proximity  to  the  train 
that  they  became  frightene<l  at  the  train,  or  at  the  sounding  of  the 
whistle  for  the  second  crossing,  and  he  was  injured  in  consequence 
thereof.  As  between  the  railroad  company  and  the  approaching  trav- 
eller it  induced  him  to  approach  to  within  an  unsafe  proximity  to 
the  crossing  by  the  failure  to  give  the  lawful  signals,  and  the  train 
was  not  lawfully  there  as  against  the  traveller  without  having  first 
given  the  signal  required  by  law  before  coming  upon  the  crossing. 

Tare  Haute  J  etc.,  R.  R.  Co.  v.  Brunker,  54S 

14.  Same. — Special  Verdict. —  When  not  Dcfpctive. — A  special  verdict  in  such* 
a  case  is  not  defective  which  fails  to  find  that  the  horses  were  docile, 
and  that  the  traveller  could  have  heard  the  signals  if  sounded,  and 
would  have  stopped  and  could  have  controlled  his  horses  at  that  dis- 
tance, lb. 

RATIFICATION. 

See  CbNTRACT,  6. 
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REAL  ESTATE. 

1.  Poartnership. — Ti-ealed  as  Fenonalty, — Real  estate  owned  by  a  partnership 
is  treated  as  personal  property,  although  the  title  is  taken  in  the  name 
of  one  of  the  partners.  Dickey  v.  Shirky  S78 

2.  Samt. —  Wife^s  Interest  in  Partnership  Realty. — The  wife  of  one  of  the 
partners  of  a  partnership  has  no  interest  in  the  real  estate  owned  by 
the  partnership  which  is  sold  and  conveyed,  even  without  ^her  join- 
ing in  the  deed  of  conveyance,  during  the  partnership.  Ih. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

1.  Wahin  what  Time  Must  be  Brought, —  Foreclosure  Sale. — Staivie  of  Lim" 
itations.  —  LegaJ  Disabilities.  —  Married  Woman. —  Execution  Debtor. — 
Who  is  Under  Section  S93j  R.  S.  1881. — A  mortgage  was  executed 
by  a  husband  and  wife  on  the  lands  of  the  husband  to  secure  his 
debt.  After  the  execution  of  the  mortgage  the  land  was  conveyed 
to  the  wife.  The  mortgage  was  thereafter  foreclosed,  the  hus- 
band and  wife  being  made  parties  to  the  foreclosure  proceedings. 
The  land  was  sold  at  sheriff 's  sale,  the  mortgagor  being  the  purchaser, 
and  in  due  time  he  received  a  sheriff's  deed  therefor.  After  the  death 
of  the  wife,  and  more  than  ten  years  from  the  date  of  the  foreclosure 
sale,  an  action  was  instituted  by  the  husband  and  children  to  recover 
said  real  estate,  on  the  ground  that  the  decree  for  the  sale  of  the  land 
was  void  for  certain  reasons  set  forth  in  the  complaint. 

Hddj  that  the  husband  was  an  execution  debtor  within  the  contemplation 
of  section  293,  R.  S.  1881,  and  that  any  action  for  the  recovery  of  the 
real  estate  in  which  he  joined  must  be  brought  within  ten  years  after 
the  foreclosure  sale. 

Htid,  also,  that  the  wife  was  an  execution  debtor  under  the  provisions  of 
the  statute,  and  that  all  persons  claiming  title  under  her,  acquired 
since  the  rendition  of  the  judgment,  must  bring  suit  within  ten  years 
after  the  foreclosure  sale. 

Hetdy  also,  that  the  sale  of  the  land  under  the  decree  was  sufficient  to  give 
color  of  title  and  bring  the  case  within  the  operation  of  the  statute  of 
limitations. 

Heldj  also,  that  the  wife  was  not  within  the  exception  in  favor  of  persons 
under  legal  disabilities,  contained  in  the  present  statute. 

,  Sedmck  v.  Rilter,  S09 

%  Sale  on  Execution. — Action  to  Recover. —  Within  whaJt  Time  Must  be  Brought. 
—Section  293,  R.  S.  1881,  Applies  to  Void  Sales.— "Where  land  was 
sold  under  a  decree  of  foreclosure  by  a  sheriff  without  the  county 
in  which  he  holds  office,  and  in  due  time  a  sheriff's  deed  was  ex- 
ecuted to  the  purchaser,  and  under  that  purchase  he  entered  into 
possession  of  the  land,  and  held  it  for  more  than  ten  years  under 
nis  sheriff's  deed,  before  a  suit  was  instituted  to  recover  the  land,  the 
action  for  recovery  is  barred  by  the  statute  of  limitations.  Section 
293,  clause  3,  R.  S.  1881,  providing  that  an  action  can  only  be  brought 
by  the  execution  debtor  to  recover  real  property  sold  on  execution 
within  ten  years  from  the  day  of  sale,  applies  to  sales  where  there 
was  an  entire  want  of  jurisdiction  in  the  court  to  order  the  sale  of  the 
property.  Orr  v.  Owens,  Sg9 

.REASONABLE  DOUBT. 

See  Crtmtkai.  Law,  9. 

RECEIVER. 

See  Chattel  Mortgaqe,  3. 

1.  Action  by. — Leave  of  Court  to  Sue. — Complaint  Must  Shmo. — A  complaint 
filed  by  a  receiver  which  fails  to  allege  that  leave  of  the  court  to 
institute  and  prosecute  the  action  has  been  obtained  is  fatally  de- 
fective. Davis  V.  Ladoga  Ortamery  Co,,  i^ 
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2.  Same, — Alone  has  the  Bight  to  Sue. — Where  a  receiver  is  appointed  for 
a  company  he  succeeds  to  all  the  right£  of  the  company,  and  he 
alone,  under  the  orders  of  the  court,  ciin  maintain  an  action  for  the 
enforcement  of  such  rights.  The  right  of  the  company  to  sue  is  sus- 
pended as  long  as  there  ib  an  acting  receiver.  76. 

3.  Application,  for  Appointment  of. — Ap^vcation,  how  Conmdered. — Applicant's 
Interestin  Property. — Conditional  Sale, — In  an  agreement  for  the  sale  or 
trade  of  a  stock  of  goods,  it  was  stipulated  that  the  purchaser  should 
not  move  the  goods  from  the  town  in  which  they  then  were,  but  tiiat 
he  should  be  allowed  to  sell  the  same,  and  that  he  should  turn  over 
to  the  vendor  all  moneys  arising  from  the  sale  of  the  goods  until  tiie 
difference  between  them  was  settled. 

Held,  that  in  order  that  the  title  may  not  pass,  in  the  transfer  of  personal 
property,  there  must  be  a  plain  and  express  stipulation  to  that  effect, 
and  that  under  the  foregoing  facts  the  title  had  passed,  and  that  the 
seller  had  no  such  right  or  interest  in  the  property  as  entitled  him  to 
the  appointment  of  a  receiver,  even  if  the  purchaser  was  insolvent 
and  was  disposing  of  the  goods  and  applying  the  proceeds  to  his  own 
use,  in  violation  of  the  terms  of  his  contract. 

Held,  also,  that  in  an  application  for  a  receiver  the  court  must  look  to  and 
consider  the  facts  stated  in  the  application,  and  unless  they  are  suffi- 
cient to  justify  the  appointment  it  must  be  denied.   JSkeele  v.  Aspy,  367 

RECORDING. 
See  Chattel  Mortgage,  2. 

REDEMPTION  FROM  TAX  SALE. 
See  Drainage,  9. 

RELATIONSHIP. 
See  Juror,  1. 

RELEASE  OF  SURETY. 
See  Chattel  Mortgage,  4 ;  Principal  and  Surety,  1,  2. 

RESCISSION. 

See  Contract,  1  to  4. 

RES  GEST^ 

See  Evidence,  1. 

REVERSION. 
See  Deed,  4. 

SALE. 

See  Estoppel. 

SALOON. 

See  Municipal  Corporation,  3. 

SET-OFF. 

A  Sti-affio  a  Setr<^. — A  set-off  can  be  pleaded  to  a  set-off. 

Chaplin  y.  AiHtcon,  60 
SHERIFFS  SALE. 

See  Real  Estate,  Action  to  Recover,  1. 

SPEaAL  FINDING. 

See  Practice,  13. 

JvdgiMmL — InHmdmenL — ^To  warrant  a  judgment  in  favor  of  a  party,  on  a 
special  finding,  the  finding  must  contain  all  the  facts  necessary  to  the 
jadgment,  and  nothing  is  to  be  taken  by  intendment. 

Toon  of  Freedom,  v.  Norris^STJ 
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SPECIAL  VERDICT. 
See  Pbomissouy  Note  ;  Kailkoad,  14  ;  Veadict,  2,  3. 

SPECIFIC  PERFORMANCE. 

1.  StaiuU  of  Erauds, —Burden  to  Show  CoiUraet  Taken  Qui  o/  ike  Statute.-^ 
The  party  who  seeks  to  enforce  a  npecitic  performauce  of  a  contract 
to  convey  real  estate  has  the  burden  tosiiow  that  such  things  had  been 
done  us  took  the  contract  out  oi  the  statute  of  frauds. 

Luzader  v.  Richmond^  344 

2.  Same. — ComplaitU. — Delivery  of  Deed  to  Third  Ferson.— Conditions. — In 
a  complaint  for  specific  performance  of  a  contract  to  convey  land, 
where  the  plaintii)' alleges  a  full  compliance  with  its  terms  on  his  part, 
and  shows  tiiat  the  vendor  delivered  the  deed  to  a  third  person  to 
be  delivered  to  the  plaiutiii'  pursuant  to  the  contract,  but  fails  to 
allege  whether  or  not  the  delivery  was  conditional,  it  is  insufficient 
on  demurrer.  lb. 

STATUTE. 

See  Banks  and  Banking,  3;  Bastardy,  3;  Constitutional  Law,  1,  4; 
Costs,  3;  County  Commissionkrs;  Decedents'  Estates,  7;  Dbain- 
age,  1,  3,  II,  12;  Elections;  Former  Adjudication;  Gravel 
Road,  1;  Interpleader;  Lien,  1;  Lis  Pendens;  Natural  Gas, 
3, 6 ;  Office  and  Officer,  6 ;  Partition,  3 ;  Partnership,  2 ;  Prin- 
cipal and  Surety,  2 ;  Real  Estate  ,  Action  to  Recover  ;  Taxes, 
1 ;  Township  Trustee. 

1.  Obfeet  in  Construing. — Isolated  Words  or  Sentences. — The  object  to  be  at- 
tained in  construing  a  statute  is  to  ascertain  the  intention  of  the 
Legislature  which  passed  ii,  which  intention  is  to  be  ascertained  b/ 
looking  to  the  whole  statute,  and  not  in  the  consideration  of  isolated 
words,  or  sentences.  Gilaon  v.  Board,  etc.,  65 

2.  Rules  for  Construing. — In  the  construction  of  a  statute  the  court,  in  or- 
der to  ascertain  the  intention  of  the  liegislature,  will  look  to  the 
letter  of  such  statute,  to  it  as  a  whole,  lo  the  circumstances  under 
which  it  was  enacted,  to  the  old  law,  if  any,  to  the  mischief  to  be 
renffidied,  to  other  statutes,  lo  the  rules  of  the  common  law,  to  the 
sources  from  wiiicth  it  was  derived,  to  the  general  principles  of  equity, 
to  its  eflTect,  and  to  the  condition  of  affairs  when  it  was  enacted. 

Board,  etc.,  v.  Board,  etc.,  295 

3.  Re-Rnnclment. — Effec.t.~-T\\e  re-euJictment  of  a  statute  makes  the 
statute  as  re  enacted  the  law  of  the  Stale. 

Hyland  v.  Brazil,  etc.  Co.,  SS5 

STATUTE  CONSTRUED. 
See  Drainage;  13;  Gaming,  3;  New  Trial,  4;  Street  Improvement. 

STATUTE  OF  FRAUDS. 

See  Contract,  5, 6;  Specific  Performance,  1. 

BuUding  Contract.— Agreement  Between  Ovmer  and  Sub- Contractor. --Collateral 
Contract. — Where  the  owner  of  property  undertakes  to  pay  for  work 
and  materials  to  he  subsequently  done  and  furnished  by  a  sub-con- 
tractor in  order  to  secure  the  completion  of  a  building  where  the 
principal  contractor  has  failed  to  carry  on  the  woik,  the  promise 
is  an  original  one,  and  not  within  the  statute  of  frauds,  and  is  en- 
forceable. Board,  etc.,  v.  Cincinnati,  etc.,  Co.,  S40 

STATUTE   OF  LIMITATIONS. 
See  Decedents'  Estates,  4,  5 ;  Real  Estate,  Action  to  Recovsb. 

STENOGRAPHER'S  REPORT. 
See  Bill  of  Exceptions. 
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STREET  IMPKOVEMENT. 

See  Stjeceet  Kailway,  3  to  6. 

UnplaUed  Lands. — Assessment  for  Improvement.— Fublic  Highway, — Under  the 
:ict  of  April  13thy  1885  (Acts  1885,  p.  207),  relating  to  the  improve- 
ment of  streets  and  alleys,  the  power  to  assess  to  a  distance  of  one 
iiundred  and  fifty  feet  back  from  the  line  of  the  improvement  caa 
only  be  exercised  where  there  is  a  tract  of  unplatted  land  extending 
back  that  distance.  The  lauds  included  in  a  public  highway,  on  which 
the  unplatted  tract  abuts,  can  not  be  assessed  for  the  improvement, 
neither  can  the  highway  be  crossed,  and  tracts  of  land  lying  beyond 
it  be  assessed  for  such  improvement.  CUty  o/Frani^ort  v.  tStaUf  ex  rel,,  4^6 

STREET  RAILWAY. 

1.  Charter, — Contract. — A  charter  granted  by  the  common  council  to  a 
street  railway  company  to  construct  and  operate  a  street  railway 
within  the  corporate  limits  of  a  city,  constitutes  a  contract  between 
such  railway  company  and  the  city. 

Western  Paving,  etc.,  Co.  v.  CUizen8\  etc,  R.  R.  Co.,  5i5 

2.  Same. — Charter ,  How  Construed. — Such  charter  is  to  be  strictly  con- 
strued against  the  railway  company,  and  it  has  no  doubtful  rights 
under  such  charter,  for  where  there  are  doubts  they  are  construed 
against  the  grantee  and  in  favor  of  the  city.  lb. 

3.  Same. — Amendatoiy  Ordinance. — Consideration. — An  ordinance  of  the 
city  of  Indianapolis,  passed  in  1864,  authorizing  the  Citizens'  Street 
Railway  Company  to  use  the  streets  of  the  city  for  the  purpose  of 
constructing  and  operating  a  street  railway,  provided  that  the  com- 
pany should  boulder  the  space  between  rails,  and  pave,  bouldet  or 
otherwise  improve  and  keep  in  repair  two  feet  on  the  outside  of  tacli 
rail.  An  amendatory  ordinance,  passed  in  1878,  provided,  instead, 
that  the  company  should  keep  the  space  between  the  rails,  together 
with  all  bridges  and  crossings  of  gutters,  and  two  feet  on  the  outside 
of  each  rail  in  good  repair.  Both  of  tliese  ordinances  were  accepted 
by  the  company.  The  amendatory  onlinance  was  passed  in  consid- 
eration that  the  company  should  unite  its  two  disconnected  systems 
of  railway,  eliarge  a  fare  of  five  cents  for  transportation  to  any  part 
of  the  city,  and  construct  within  a  given  time  certain  additional 
lines  of  railway. 

Held,  that  a  compliance  by  the  company  with  the  conditions  of  the  ordi- 
nance was  a  sufficient  consideration  for  the  amended  ordinance,  and 
that  when  it  was  accepted  by  the  company  and  its  conditions  com- 
plied with  it  became  a  binding  contract.  lb. 

4.  Same. — Repairs. — Improvements. — Where  an  ordinance  provides  that  a 
street  railway  company  shall  keep  the  space  between  the  rails  and 
a  certain  space  outside  each  rail  in  repair,  the  city  can  not,  by  a 
subsequent  ordinance,  impose  on  such  company,  without  its  consent, 
the  obligation  of  paying  a  proportionate  share  of  the  cost  where  a 
street  occupied  by  its  railway  is  improved.  lb. 

5.  Same. —  Consideration. — Parol  Evidence. — An  ordinance  amending  a  sec- 
tion of  an  ordinance  which  required  the  Citizens'  Street  Railway 
Company  to  pave  between  its  tracks  provided  that  such  company 
should  only  be  required  to  keep  the  space  between  the  rails  in  good 
repair.  The  city  by  a  subsequent  ordinance  sought  to  compel  the 
company  to  pay  a  part  of  the  cost  of  street  improvements.  This 
ordinance  was  not  accepted  by  the  company.  Afterwards  the  city 
granted  to  the  Citizens'  Street  Railroad  Company,  the  purchaser  of 
the  street   railway,  all  the  rights,  privileges  and  franchises  of  the 

Vol.  128.— 41 
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Citizens'  Street  Railway  Company  in  consideratiou  that  the  former 
company  should  assume  all  the  obligations  and  duties  of  the  latter. 
Heldf  that  it  was  not  competent  to  prove  by  parol  that  the  new  company, 
in  consideration  of  the  passage  of  the  ordinance  ratifying  and  ap- 
proving the  sale,  accepted  the  ordinance  which  sought  to  make  the  old 
company  liable  for  street  improvements.  jf,, 

6.  Same. — Lmbility  for  AssessmenL — When  Property- Owner  not  Estopped  to 
Deny. — A  street  railway  company,  whose  property  is  not  subject  to 
assessment  for  street  improvements,  is  not  estopped  to  deny  its  lia- 
bility for  an  assessment,  because  it  stands  by  without  objection  until 
the  improvement  is  completed,  if  it  is  one  which  the  city  has  authority 
to  make.  Jb\ 

SUBKOGATION. 

1.  Purehiuer  of  Decedent^a  Realty  Faying  D^t  of  the  Esiaie. — Priorily  of 
Mortgage  Executed  by  Heir,^-X  purchaser  of  real  estate  of  a  decedent  s 
estate,  who  pays  on  a  general  debt  of  such*  decedent  at  the  request  of 
an  heir  in  order  to  prevent  the  real  estate  being  sold  to  pay  such 
debt,  is  entitled  to  be  subrogated  to  the  lien  the  creditor  had  on 
such  realty  by  virtue  of  his  claim  as  against  such  heir;  and  such 
lien  is  prior  to  a  mortgage  executed  by  an  heir  of  such  decedent 
prior  to  such  payment.  Chaplin  v.  Sullivanf  60 

2.  To  Rights  of  Grantor. — Conditional  Conveyance. — "Where  the  owner  of 
real  estate  conveys  it  in  consideration  that  the  grantee  shall  board, 
nurse  and  care  for  him  during  his  lifetime,  and  by  reason  of  the  fail- 
ure of  such  grantee  to  provide  necessary  medical  aid  he  is  compelled 
himself  to  call  a  physician,  such  physician  will  be  subrogated  to 
tho  rights  of  the  owner,  and  may  enforce  a  lien  for  the  value  of  his 
services  upon  the  real  estate  conveyed.  Bitffmond  v.  Benee^  ISl 

3.  Volunteer. — Note  Given  by  Third  Person  in  Payment  of  Judgment. — Subro- 
gaied  to  Lien  of  Judgment. — Judgment  Over. — The  owner  of  land  gave 
a  mortgage  upon  it,  which  was  foreclosed,  and  the  land  bought  in  at 
sheriff's  sale  by  the  mortgagee  for  one-half  the  amount  of  the  debt. 
The  plaintiff,  after  the  sale,  filed  a  transcri{)t  of  the  judgment  in  an 
adjoining  county.  One  C,  by  agreement  all  around,  then  executed 
his  note,  for  four-fifths  of  the  debt  to  the  mortgagee,  and  the  mort- 
gagor agreed  with  C.  to  pay  the  remainder  due  on  the  foreclosure, 
and  he  had  so  paid  him.  By  agreement  C.  took  an  asfiignment  of  the 
sheriff's  certificate  as  a  security  for  the  liability  he  incurred  in  giving 
the  note  to  the  mortgagee.     C.  was  compelled  to  pay  the  note  he  had 

.  given. 
Heldf  that  C.  was  entitled  to  be  subrogated  to  the  lien  of  the  judgment 
upon  the  land  in  the  county  where   it  was  rendered,  and  was  also  en- 
titled to  a  judgment  for  the  sum  in  excess  of  the  value  of  the  land. 

ShaUuek  v.  Cor,  S9S 

SUMMONS. 

See  Decedents'  Estates,  7. 

Omimon  of  Full  Names  of  Plaintiffs. — Motion  to  QucwA.— Where  the"  Chris- 
tian names  of  the  plaintiffs  are  not  given  in  full  in  the  summons, 
but  are  set  out  in  the  complaint,  it  is  not  reversible  error  to  overrule 
a  motion  to  quash  the  summons.  Mansfield  v.  ShipPf  55 

SUPERINTENDENT  OF  HOSPITAL  FOR  INSANE. 
See  Office  and  Officeb,  6. 

vSUPREME  COURT. 
See  Practice,  21,  26. 
1.   Abf^enee  of  Objection  Below, — Effect  of  on  Appeal. — The  Supreme  Court 
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will  not  reverse  rulings  of  the  circuit  court  to  which  no  objection  was 

made  and  no  exception  reserved,  and  rulings  which  the  court  below 

.had  no  opportunity  to  correct.  FcUley  v.  Gi'iblingf  110 

2.  Practict. — Oveniiling  Bequest  for  Jury. — Error  in  overruling  a  motion  to 
try  the  issues  in  the  case  by  a  jury  can  be  presented  on  appeal  only 
by  a  motion  for  a  new  trial.  Hvffnumd  v.  Beneey  131 

3.  Conflieiing  Evidence, — Where  the  evidence  iJB  conflicting  the  Supreme 
Ck>urt  will  not  pass  upon  its  sufficiency.  Bingham  v.  Walk^  164 

SURPRISE. 
See  New  Trial,  1,  6. 

SURVIVING  PARTNER 
See  Partnership. 

TAXES, 
See  Banks  and  Banking,  1 ;  Constitutional  Law,  5. 

1.  Tax  TUU.^Actiimsto  Quiet  Title.— The  remedy  afforded  by  section  6496, 
R.  S.  1881,  which  provides  for  actions  to  quiet  title  in  persons  hold- 
ing tax  deeds,  belongs  to  those  only  who  hold  such  deeds. 

McDonald  v.  Qeiisendorff,  153 

2.  Same, — Tax  Certificate. — Lien. — A  pleading  by  one  holding  only  a  tax 
certificate,  which  proceeds  on  the  theory  that  the  pleader  is  entitled  to 
such  remedy,  is  bad,  as  he  is  entitled  to  nothing  more  than  to  be  pro- 
tected in  the  lien  transferred  to  him  by  the  State  at  the  time  of  his 
purchase  at  tax-sale.  lb, 

3.  Injunction. — Payment  of  Part  Due. —  Tender. — Pleading. — An  injunction 
will  not  lie  to  prevent  the  collection  of  taxes,  a  portion  of  which 
are  legally  assessed,  without  an  allegation  in  the  complaint  that  the 
plaintiff  has  paid  so  much  of  the  assessment  as  is  lawfully  due;  or 
that  he  has  tendered  the  same  to  the  tax  collector,  and  that  he  keeps 
the  tender  good  by  bringing  the  money  into  court  for  his  benefit. 

Hewett  V.  Fen8tamakei\  315 

4.  Board  of  Equcdization. — Organization. — Time  of  Meeting. — A  board  of 
equalization  must  meet  and  organize  as  the  law  requires  or  its  acts 
will  be  void.  In  1889  the  time  for  the  meeting  was  the  third  Mon- 
day in  June.  Hyland  v.  Brazil^  etc.,  Co., 535 

5.  Same. — Assessment  of  Mining  Corporal  ions  by  Board  of  Equalizalion. — Notice 
of  Meeting. — Under  the  tax  law  of  1881,  no  special  notice  of  the  time 
of  the  meeting  of  the  board  of  equalization  is  required  to  be  given 
to  a  mining  corporation,  for  the  purpose  of  assessing  its  property 
rights,  where  such  corporation  has  made  and  delivered  to  the  proper 
officer  a  schedule  of  its  property  for  appraisement  and  taxation.  Such 
a  corporation  is  bound  to  take  notice  of  the  time  and  place  of  the 
meeting  of  such  board.  lb. 

6.  Same, — Assessing  Capital  Stock  of  Mining  Corporation. — Where  all  the 
tangible  property  of  a  mining  corporation  is  duly  returned  for  tax- 
ation, and  it  represents  the  entire  capital  of  the  corporation,  the  cap. 
ital  stock  could  not  be  assessed  for  taxation  under  the  tax  law  of 
1881  and  its  amendments.  lb, 

7.  Same. — Tender  of  Amount  Due. — Irtjunction. — Assessment  of  Capital  Stock. 
— In  a  proceeding  to  enjoin  the  collection  of  a  tax  assessed  upon  the 
capital  stock  of  a  mining  corporation,  it  is  not  necessary  to  first  make 
a  tender  of  the  amount  of  tax  due  upon  its  tangible  property,  where 
such  property  is  fully  returned  and  fairly  valued.  lb. 

8.  Same. — Power  of  Board  of  Equalization. — The  board  of  equalization  can 
not  make  property  of  any  kind  subject  to  assessment  for  taxation  if 
there  is  no  statute  conferring  that  authority  upon  it.  lb. 
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9.  OowUy  Auditor. — Asaeasment  xsf  ChntUed  Property. — The  auditor  has  no 
power  to  increase  the  valuation  of  property  properly  listed  for  taxa- 
tion, over  the  valuation  placed  on  it  by  the  township  assessor  or  by 
the  board  of  equalisation;  he  can  only  assess  property  which  has 
been  omitted  from  the  assessment  lists  and  has  not  been  assessed. 

Ftorer  v.  Sherwood,  4^5 

10.  Same. — OmiUed  I^-operty. — Identifieation. — To  justify  such  assessment 
by  the  auditor  there  must  be  specific  omitted  property  which  is  sus. 
ceptible  of  identification.  Ib^ 

11.  Same. — Insufficient  Deneription. — A  description  of  the  property  omitted 
as  consisting  (^f  "  money  on  h:ind  or  on  deposit,  money  loaned,  and 
credits  due  the  estate/'  is  an  insufficient  identificati^on  and  descrip- 
tion upon  which  to  base  an  assessment  of  omitted  property,  especially 
where  it  is  admitted  that  the  part  of  the  property  listed  and  assessed, 
and  that  not  listed  and  assessed,  all  belonged  to  the  same  classes.  76. 

12.  Same. —  Valualion  of  Listed  Property. — Fraud. — While  the  person  listing 
property  is  required  to  place  a  valualion  upon  it,  such  valuation 
will  be  regarded  only  as  a  mere  statement  of  opinion,  and  fraud  can 
not  be  predicated  on  such  statement.  lb, 

13.  Same. —  Void  Aaaessment. — Decree. — Construction  of. — Where  an  assess- 
ment made  by  the  county  auditor  is  adjudged  void,  and  a  decree 
is  rendered  cancelling  the  tax  and  enjoining  its  collection,  and  di- 
recting the  auditor  to  strike  out  and  obliterate  from  the  tax  duplicate 
the  tax  assessed,  the  words  ''strike  out''  and  ''obliterate,"  will  be 
construed  as  requiring  the  auditor  to  make  such  a  memorandum  on 
the  tax  duplicate  as  will  show  a  cancellation.  Jb. 

14.  Invalid  Sale  of  Land  to  Pay. —  What  Constitutes. —  Title  of  Purchaser. — Lia- 
bility for  Waste. —  Void  Deed  of  Remote  Grantor. — Burden  of  Procf. — Lien 
for  Taxes. — How  Asserted, — Incorrect  Description.of  Land  on  Tax  Duplicate. 
—  When  ImmaleriaL — A.  was  the  owner  of  the  land  in  controversy, 
which  was  part  of  a  larger  tract  belonging  to  T.  She  was  taxed  with 
land  which  she  did  not  own,  and  paid  the  taxes,  supposing  that  she 
was  paying  the  same  on  the  land  which,  in  fact,  belonged  to  her.  The 
land  belonging  to  A.  was  taxed  with  the  other  land  to  T.,  and  sold  in 
a  suit  to  foreclose  a  tax  lien,  the  appellant  becoming  the  purchaser 
thereof.  A.  was  not  a  party  to  the  suit.  After  the  date  for  redemp- 
tion the  appellant  took  a  deed,  and  entered  into  the  possession  of  the 
land  and  cut  some  timber. 

Heldf  that  the  decree  of  foreclosure  was,  as  to  A.,  an  absolute  nullity,  and 
the  sale  thereunder  did  not  affect  her  title  to  the  land  in  dispute. 

Held,  also,  that  the  deed  executed  by  the  sheriff  to  the  appellant,  pursuant 
to  the  sale  on  the  decree  against  T.,  was  no  defence  to  an  action  by  A. 
for  the  possession  of  the  land  in  controversy,  nor  was  it  any  defence  to 
her  action  for  waste. 

Heldy  also,  that  the  claim  of  the  appellant  that  one  of  A.'s  grantors,  who 
inherited  the  land  in  dispute  from  her  first  husband,  and  conveyed  it 
during  her  second  marriage,  had  children  alive  by  her  first  husband  at 
the  date  of  the  execution  of  said  deed,  thereby  vitiating  it,  must  be  es- 
tablished by  a  preponderance  of  the  testimony. 

Heldj  also,  that  if  the  appellant  desired  a  lien  for  taxes  on  the  land  in  dis- 
pute, the  burden  was  upon  him  to  prove  that  there  were  taxes  due 
upon  that  particular  piece  of  said  land,  and  the  amount  of  such  taxes. 

if'?^,  also,  that  if  A.  paid  the  taxes  due  from  her,  it  was  immaterial 
whether  her  land  was  correctly  or  incorrectly  described  on  the  tax 
duplicate.  Chrig^  v.  Akin^  591 

TAX  SALE. 

See  Taxes,  14. 
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TAX  TITLE. 
SeeTAXJBB,  ],14. 

TENDER. 

See  Mortgage,  2 ;  Taxes,  3,  7. 

Fraud, — Reaciasion  ofCknUraU, — In  a  suit  for  rescission  on  the  ground  of 
fraud,  no  tender  of  the  property  received  is  necessary ;  it  is  sufficient 
for  the  plaintiff  to  show  that  he  has  preserved  the  property  substan- 
tially in  the  condition  in  which  he  received  it  without  intentional 
or  unnecessary  change.  TarkingUm  v.  Pwrvis,  18S 

TIME. 

See  Elections,  1,  2. 

TORT. 

See  Exemption  from  Execution. 

TOWNSHIP  TRUSTEE. 

Right  to  Hold  Over. — Under  the  provisions  of  the  act  of  March  11th,  1889 
(Acts  1889,  p.  425),  a  person  who  had  held  the  office  of  township 
trustee  for  two  terms  consecutively,  at  the  date  of  the  township  elec- 
tion, in  April,  1890,  was  entitled  to  hold  over  until  his  successor 
was  duly  elected  and  had  qualified.  He  would  have  been  ineligi- 
ble to  hold  the  office  by  virtue  of  a  new  election,  as  the  above  act 
provides  that  no  person  shall  be  eligible  to  the  office  of  township 
trustee  more  than  four  years  in  any  period  of  eight  years,  but  this 
would  not  prevent  his  holding  over  after  the  close  of  his  second  term, 
until  his  successor  was  elected  and  qualified.  Const,  art.  15,  section 
3.  .  SlaUf  ex  reLf  v.  Bogard,  4^0 

TRANSFER  OF  STOCK. 

See  Decedents'  Estates,  15, 16. 

TRUST  AND  TRUSTEE. 

See  Contract,  6. 

1.  Htahand  and  Wife.  —  Conveyance  Taken  in  Wift^B  Name. — No  Implied 
Trust  JRetuUing  From  Payment  of  Purchase- Money. — Where  a  convey- 
ance of  real  estate  is  taken  in  the  name  of  the  wife,  and  the  pur^ 
chase-money  is  paid  by  the  husband,  no  resulting  or  implied  trust 
arises  in  favor  of  the  latter.  Montgomery  v.  Oraig,  48 

2.  Same. — Parol  Agreement  Ineffectual  to  Oreate  Express  TrusL — A  parol 
agreement  between  the  husband  and  the  wife  in  such  a  case  that 
the  wife  shall  hold  tlie  land  as  his  trustee,*is  ineffectual  to  create 
an  express  trust.  lb. 

3.  Conveyance  of  Ijond  in  Violation  of, — Purchaser's  Knowledge. — Action  to 
Quiet  Title. — Evidence. — B  ,  who  was  insane,  conveyed  a  piece  of  land, 
which  was  encumbered,  to  his  son  for  the  purpose  of  borrowing 
money  to  pay  uff  the  mortgage.  The  son  was  to  hold  the  title  in  the 
land  as  trustee  for  B.  and  wife.  The  son  permitted  the  mortgage  to 
be  foreclosed,  and  had  a  firm  of  real  estate  agents  buy  the  sheriff's 
-  deed,  and  execute  a  quitclaim  deed  to  him,  he  giving  them  a  mort- 
gage on  the  land  to  secure  their  indebtedness.  The  son  thereafter 
conveyed  the  land  to  S.  who  was  informed  and  knew  before  he  pur- 
chased or  took  the  conveyance  of  the  land,  that  his  grantor  only  held 
the  land  as  trustee  for  B.  and  wife,  and  that  he  had  paid  no  consider- 
ation therefor. 
Heldy  that  in  an  action  by  S.  against  B.  and  wife  to  quiet  his  title  to  said 
real  estate,  it  was  competent  for  B.  to  show  that  he  was  insane  at  the 
time  he  executed  a  deed  for  the  land  to  his  son,  that  the  son  paid  no 
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consideration   therefor,  and  that  S.  purchased  the   land  with  fail 
knowledge  of  all  the  facts. 
Heldy  also,  that  S.  acquired  no  better  title  to  the  land  than  his  grantor 
possessed.  BaarreU  y.  Sar.  £61 

USER. 

See  Easement,  8. 

VACATION  OF  OFFICE. 
See  Office  and  Officeb,  1. 

VENDOR  AND  PURCHASER. 

Bona  Fide  Purchcuer. —  Who  i$  not — The  plaintiff,  who  had  exchanged  cer- 
tain real  estate  for  an  interest  in  a  partnership,  offered  to  rescind, 
and  perfected  his  right  to  do  so  by  giving  notice  and  taking  all  the 
necessary  steps,  because  of  the  misrepresentations  of  the  partner  as 
to  the  firm  assets.  Afterwards  a  conveyance  of  the  real  estate  was 
taken  from  the  fraudulent  partner  by  such  partner's  father  in  con- 
sideration of  an  antecedent  debt. 

Held,  that  such  grantee  was  not  an  innocent  purchaser  as  against  the 
plaintiff.  Tarkington  v.  Pui^viSf  18t 

VENIRE  DE  NOVO. 
See  Pbactice,  4, 7. 

VERDICT. 

See  Drainage,  3 ;  Quieting  Title,  2. 

1 1.  Weight  of  Evidence. — A  verdict  will  not  be  disturbed  for  the  reason 
that  it  is  not  supported  b^  the  evidence,  if  there  is  any  evidence  in 
the  record  supporting  the  verdict.    OAto,  etc.,  R,  W.  Co,  v.  Pearcy^  197 

2.  SpedaL — Defects  in, —  Waiver. — Where  a  special  verdict  finds  all  the 
facts  necessary  to  support  a  judgraient,  but  is  defective  in  finding 
generally  as  to  one  issue  instead  of  specially,  if  the  verdict  is  re- 
ceived without  objection,  and  no  motion  for  a  venire  de  now  or  a 
new  trial  is  made,  the  defect  is  waived.  Cook  v.  McNaughionf  410 

3.  Special. — Condusions  of  Law. —  When  Verdict  not  Vitiated. — A  special 
verdict  is  not  vitiated  by  reason  of  stating  conclusions  of  law,  if,  after 
eliminating  all  such  conclusions,  the  necessary  facts  are  fully  set 
forth.  Terre  Haule,  eU.,  R.  R.  Go.  v.  Bruniker,  64^ 

VOLUNTARY  ASSIGNMENT. 
See  Banks  ani>  Banking,  3. 

WAIVER. 
See  Contract,  1,  2;  Verdict,  2. 

WARRANTY. 
See  Deed,  1 ;  Insurance,  2,  3. 

WATERCOURSE. 
See  Drainage,  13. 

WAY  OF  NECESSITY. 
See  Easement,  2  to  5. 

WILL. 

1.  Life-Esiate. —  Power  of  Sale.  — A  testator  devised  all  his  real  estate 
to  his  wife  "for  and  during  the  time  of  her  natural  life,"  with  di- 
rections to  her  to  conduct  the  fiirming  operations  thereon  in  the  same 


INDEX.  647 

manner  as  the  testator  would^do  if  he  were  still  livingi  with  a  view 
of  keeping  their  children  *'  together  at  home  so  long  as  they  muy  be 
under  the  age  of  twenty-one  years,  and  may  desire  to  remain,"  with 
a  gift  to  her  of  all  the  interest  on  her  money,  and  other  annual 
profits  of  his  ''estate  for  her  maintenance  and  the  support"  of  their 
family  " so  long  as  she  shall  live;"  and  provided  that  at  her  death 
all  his  realty  and  personalty  remaining  should  be  divided  among 
their  children,  share  and  share  alike ;  and  also  provided  that,  in 
order  to  pay  debts,  costs  of  administration,  or  for  the  payment  of  any 
sum  given  by  the  will,  the  executors  could  sell  and  convey  at  any  time, 
without  an  order  of  court,  on  such  terms  as  they  saw  tit,  any  of  the 
real  or  personal  property  of  the  testator,  except  the  honte  farm,  un- 
less in  case  of  the  most  absolute  necessity. 
Hddf  that  the  will  vested  in  the  wife  a  life-estate  in  the  land  and  the  fee  in 
the  children,  subject  to  be  divested  only  in  case  a  sale  became  neces- 
sary to  pay  debts,  costs  of  administration,  or  any  sum  provided  by 
the  will  to  be  paid.  Neely  v.  BoyeCy  I' 

2.  GoMtruction  cf. — Joints  Tenancy, — Where  it  was  provided  in  a  will  be- 
queathing all  of  the  testator's  personal  property  to  two  of  his  grand- 
daughters, that  the  property  should  be  held  in  trust  for  said  children 
until  they  became  of  lawful  age,  and  that  if  they  should  die  without 
any  children  of  their  own,  the  property  should  go  to  his  three  sons, 
naming  them,  the  share  of  one  of  the  devisees,  who  died  intestate  un- 
der the  age  of  twenty-one  years,  unmarried  and  without  a  child  or 
children  of  her  own,  passed  to  the  three  sons  of  the  testator.  There 
is  nothing  in  the  will  to  indicate  that  it  was  tlie  intention  of  the  tes- 
tator that  the  survivor  should  take  the  whole  estate  on  the  death  of 
one  of  the  granddaughters,  or  that  the  interest  of  the  deceased  grand- 
daughter should  descend  to  her  heirs.  Under  the  statutes  of  Indiana, 
property  held  by  two  or  more  persons  as  joint  tenants  does  not  go  to 
the  survivor,  unless  it  is  so  expressly  stipulated  in  the  instrument 
creating  the  estate.  Johnson  v.  Johnaon^  93 

3.  Construction  of. — Fee  Simple  Title, —  What  Language  Passes. — Under  a 
will  which  provided  as  follows :  "  I  give  and  bequeath  to  my  be- 
loved wife,  Margaret  Wyalt,  during  her  lifetime,  99  acres  of  land 
(describing  it),  together  with  all  my  personal  estate,  and  at  her  death 
I  will  and  bequeath  the  said  99  acres  of  land,  together  with  the  .said 
personal  estate,  to  my  brother-in-law,  Henry  Ritter,"  the  latter  took 
a  fee  simple  title  to  the  real  estate,  subject  only  to  the  life-estate  of  the 
widow.  He  also  took  a  fee  simple  title  in  certain  other  real  estate, 
the  will  providing  as  to  said  real  estate  that  the  testator  gave  and  be- 
queathed it  to  said  Ritter.  Mills  v.  Franklinj  444 

4.  Same. — Intention  of  Testator. — Effect  to  be  Oiven  to. — Partial  Intestacy. — 
Not  Favored. — DiipoeUion  of  Entire  Estate, — Presumption  as  to. — Where 
a  testator  says  in  express  terms  that  he  gives,  bequeaths  or  devises 
property,  real  or  personal,  without  limiting  the  interest  or  title,  or 
making  any  other  disposition  of,  or  reference  to  it,  his  intention  ev- 
idently was  to  give  the  person  named  as  donee  or  devisee  the  same 
right  and  title  to  the  property  as  he  himself  held,  and  that  intention 
must  be  respected  and  upheld.  A  will  will  not  be  so  construed  as  to 
create  a  partial  intestacy  unless  the  language  used  compels  such  a 
construction.  The  presumption  is  that  when  one  forms  an  intention 
to  make  a  will  he  intends  to  dispose  of  all  his  estate.  lb. 

WITNESS. 

1.  Privileged  Communication. — Where  a  plaintiff,  in  an  action  for  mal- 
practice, testifies  to  an  occurrence  of  the  sick  room,  the  physician, 
or  one  in  attendance  as  a  consulting  physician,  may  testify  ss  to 
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what  occurred,  as  the  plaintiff  by  testifying  removes  the  obligation  of 
secrecy  on  the  physician's  part.  Lane  y.  Boicourt,  4^0 

2.  Non'Experi,^Speed  of  Train. — A  non  expert  witness  may  give  an  opin- 
ion as  to  the  speed  at  which  a  train  was  moving. 

LauisvUley  etc.,  JR.  W.  Co.  v.  Hendricks,  4S» 

WBITTEN  INSTRUMENT. 
See  Gift,  1. 
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